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PREFACE. 


This  volume  is  not  a  treatise,  but,  as  the  name  indicates,  a  code 
or  compilation  of  the  statutory  laws  of  California  and  other  western 
states  applicable  to  justices'  courts. 

In  its  text  are  embodied  all  of  the  provisions  of  the  California 
Code  of  Civil  Procedure,  Civil  Code,  Political  and  Penal  Codes, 
dealing  directly  with  justices  of  the  peace,  justices'  courts  and 
police  courts ;  also  the  provisions  of  the  various  municipal  corpora- 
tion acts  creating  police  courts  and  recorders'  courts,  the  provi- 
sions of  the  charters  of  San  Francisco  and  Sacramento  creating 
police  courts,  and  the  statutes  of  the  states  of  Washington,  Ore- 
gon and  Colorado  dealing  directly  with  justices'  courts.  The 
statutes  of  the  other  western  states  are  covered  by  citations. 

The  text  and  notes  also  contain  all  the  decisions  of  the  California 
supreme  court  and  district  courts  of  appeal  directly  applicable 
to  justices'  and  other  inferior  courts,  as  well  as  many  citations 
from  the  courts  of  last  resort  of  other  states.  For  purposes  of  com- 
parison, and  in  some  instances  because  of  their  application  to  jus- 
tices' courts,  a  number  of  statutes  and  decisions  dealing  with  the 
jurisdiction,  powers  and  procedure  of  courts  of  record  have  been 
inserted. 

About  three  hundred  forms,  covering  every  branch  of  justices' 
court  procedure,  many  of  which  are  equally  available  for  use  in 
the  superior  court,  have  been  made  part  of  the  text  of  the  subjects 
to  which  they  relate. 

For  convenient  reference,  all  the  important  sections  of  the  Cali- 
fornia Civil  Code  dealing  with  the  subjects  of  Sale,  Deposit,  Loan, 

(iii) 


IV  PREFACE. 

Hiring,  Service,  Carriage,  Agency,  Partnership,  Insurance,  In- 
demnity, Guaranty,  and  Negotiable  Instruments  have  been  in- 
serted at  the  end  of  the  second  volume. 

The  Appendix  comprises  the  rules  of  the  justices'  courts  of  the 
cities  of  San  Francisco,  Los  Angeles  and  Portland  and  a  topical 
table  of  criminal  cases. 

.  One  of  the  chief  difficulties  in  the  preparation  of  a  book  of  this 
character  is  the  decision  of  the  question — ^what  to  insert  and  what 
to  omit.  The  editor  realizes  its  many  imperfections,  and  will  ap- 
preciate the  criticism  of  those  who  have  occasion  to  use  the  work. 
He  desires  to  acknowledge  his  indebtedness  to  Mr.  Rufus  H.  Kim- 
ball and  Mr.  Thos.  W.  Forsyth,  both  of  the  San  Francisco  Bar, 
and  also  to  Miss  Alice  Hillyer,  for  valuable  assistance  in  the 
preparation  of  this  work. 

San  Francisco,  California,  November,  1912. 

CURTIS  mLLTER. 
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JUSTICES'  COI>E 


CHAPTER  I. 

ORIGIN  AND  DEVELOPMENT. 

I  1.    Origin  of  justices'  courts. 

f  2.    DeTelopment  of  justices'  courts  in  the  United  Statei. 

§  1.    Origin  of  Jiutices'  Courts. 

Justices'  courts  are  courts  of  limited  jurisdiction,  and  in  the 
majority  of  states  are  not  courts  of  record.  They  are  of  great 
antiquity  both  in  American  and  English  litigation.  The  first  jus- 
tice of  the  peace  of  which  we  have  record  was  one  created  by  the 
statute  of  1  Edward  III.  This  statute  ordained:  **That  in  every 
county,  good  men  and  lawful  which  be  no  maintainers  of  evil  or 
barretors  in  the  county  shall  be  assigned  to  keep  the  peace."* 

Little  by  little,  however,  the  powers  of  the  justice  of  the  peace 
became  extended,  so  that  they  no  longer  were  mere  guardians  of 
the  peace.  They  rapidly  took  on  judicial  functions  and  most  of 
the  minor  petty  details  of  government  which  did  not  properly  be- 
long in  any  of  the  other  administrative  branches  of  the  government 
seem  to  have  been  given  to  the  justice  of  the  peace. 

1  Beeves'  History  of  English  Law,  Each  justice  had  to  be  appointed  by 

329.    The  object  of  the  Statute  of  1  king's  commission  and  the  commis- 

Edward    III,  was    for    the  "better  sion  had  to  be  in  his  name,  so  we 

keeping    and    maintenance   of    the  are  told  by  some  of  the  early  Eng- 

peace."     This  original  justice  had  no  lish  writers:   See  Statute   4  Edward 

other  duty  than  to  keep  and  main-  III,  c.  2;  Statute  2  Edward  III,  ec.  2- 

tain  his  majesty's  peace  and  quiet  34. 
throughout  aU  his  majesty's  realm. 

§  2.    Development  of  Justices'  Courts  in  the  United  States. 

In  the  United  States  the  powers  of  the  justice  of  the  peace 
from  a  very  early  time  became  greatly  enlarged.    These  powers 
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were  almost  all  of  statutor/ origin,  but  little  common-law  authorily 
being  considered  as  ext/i^ding  to  the  justices  by  the  early  American 
cases.  For  this  reasQii  the  courts,  in  considering  the  authority 
and  power  of  jijsti6es  of  the  peace,"  have  almost  universally  held 
that  the  wiU  qf-the  legislature  is  supreme.* 

1  JoUey.y.  Fbhas,  34  Cal.  321;  Van  t.  Burris,  6  Dak.  170,  42  N.  W.  25; 

Etten  T.^  JilBon,  6  Cal.  19;  Corthell  Sims  v.  Kennedy,  67  EUin.  383,  73 

V.  Mea^;i9*t;olo.  386,  35  Pac.  741;  Pac.  51;  Lyons  ▼.  Insley,  32  Kan. 

Oterp.Qoimty  Commrs.  y.  Hoffmire,  174,  4  Pac  150. 
9  GdkL'App.  526,  49  Pac  375;  Marry 
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CHAPTER  n. 

CREATION  AND  NATXJBE  OP  OFFICE. 

3.  Judicial  power,  where  vested. 

4.  Washington — Judicial  power,  where  Tested. 

5.  Colorado — ^Vesting  of  judicial  power. 

6.  Oregon — Judicial  power  of  state — In  whom  vested. 

7.  Oregon — Justice's  court  defined — Where  and  by  whom  holden. 

8.  Montana — Judicial  power — ^Where  vested. 

9.  Legislature  to  fix  number  and  jurisdiction  of  inferior  courts. 

10.  The  provisions  of  the  Code  of  Civil  Procedure  concerning  justices*  eoortt 
in  cities  and  counties  are  not  special  legislation. 

11.  Washington — Justices'  courts  may  not  be  courts  of  record. 

12.  Washington — Justices  of  the  peace— Number  and  jurisdiction. 

13.  Colorado — ^Poliee  magistrates — How  created — Jurisdiction. 

14.  Montana — ^Police  and  municipal  courts — Constitutional  provisions* 

15.  Justices  of  the  peace  formerly  state  officials. 

16.  Justices  of  the  peace  no  longer  state  officers  in  California. 

17.  Local  and  special  laws  as  to  inferior  courts  prohibited. 

18.  Powers  of  legislature,  how  limited.  ^ 

19.  Creation  of  inferior  courts  by  county  charters. 

20.  Justices'  courts  cannot  be  created  by  a  municipal  freeholders'  charter. 

21.  Municipal  charters  may  provide  for  police  courts. 

22.  Supervisors  to  create  judicial  townships. 

23.  Power  to  change,  alter,  or  combine  townships. 

24.  Oregon — County  court  to  establish  justice  of  the  peace  districts. 

25.  Colorado — Creating  and  changing  precincts — Election  ef  justice — ^Tera, 

§  3.    Judicial  Power,  Where  Vested. 

The  judicial  power  of  the  state  of  California  is  vested  in  the 
senate,  sitting  as  a  court  of  impeachment,  in  a  supreme  court, 
district  courts  of  appeal,  superior  courts  and  such  inferior  courts 
as  the  legislature  may  establish  in  any  incorporated  city  or  town^ 
township,  county,  or  city  and  county.^ 

i  (C^.)  Const.  1879,  art.  6,  see.  1,  Amdt    approved    October    10,    1911. 

§  4.    Washington— Judicial  Power,  Where  Vested. 

The  judicial  power  of  the  state  of  Washington  is  vested  in  a 
supreme  court,  superior  courts,  justices  of  the  i>eace,  and  such 
inferior  courts  as  the  legislature  may  provide.^ 

1  (Wash.)  Canat.,  art.  4,  see.  !• 
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§  6.    Colorado— Vesting  of  Judicial  Power. 

The  judicial  power  of  the  state  of  Colorado  as  to  matters  of 
law  and  equity  is  vested  in  a  supreme  court,  district  courts,  jus- 
tices of  the  peace,  and  such  other  courts  as  may  be  provided  by 
law.^ 

■ 

1  (Colo.)  Const.,  art.  6,  sec.  1. 

§  6.    Oregon — Judicial  Power  of  State — ^In  Whom  Vested. 

The  judicial  power  of  the  state  of  Oregon  is  vested  in  a  supreme 
court,  circuit  courts,  and  county  courts,  which  are  courts  of  rec- 
ord, having  general  jurisdiction,  to  be  defined,  limited,  and 
regulated  by  law,  in  accordance  with  the  constitution.  Justices 
of  the  peace  may  also  be  invested  with  limited  judicial  powers, 
and  municipal  courts  may  be  created  to  administer  the  regulation 
of  incorporated  towns  and  cities.^ 

i  (Or.)  Const.,  art.  t,  sec.  1. 

§  7.    Oregon — Justice's  Court  Defined— Where  and  by  Whom 
Holden. 

A  justice's  court  is  a  court  held  by  a  justice  of  the  peace,  within 
the  precinct  for  which  he  may  be  chosen.  There  are  no  par- 
ticular terms  of  such  court,  but  the  same  is  always  open  for  the 
transaction  of  business,  according  to  the  mode  of  proceeding  pre- 
scribed  for  it.^ 

1  Lord's  Or.  Laws,  sec.  949. 

§  8.    Montana — Judicial  Power— Where  Vested. 

The  judicial  power  of  the  state  shall  be  vested  in  the  senate 
sitting  as  a  court  of  impeachment,  in  a  supreme  court,  district 
courts,  justices  of  the  peace,  and  such  other  inferior  courts  as 
the  legislative  assembly  may  establish  in  any  incorporated  city 
or  town.^ 

1  (Mont.)  Const.,  art.  8,  sec.  1;  Mont.  199,  79  Pae.  18;  State  ▼.  Jns- 
In  re  Kane's  Estate,  12  Mont.  203,  tice  Courts  81  Mont.  261,  78  Pae.  490. 
29  Pae.  425;    State    v.  Judges,  30 
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S  9.    Legldatnre  to  Fix  Number  and  Jurisdiction  of  Inferior 
CourtB. 

The  legislature  must  determine  the  number  of  each  of  the  in- 
ferior courts  in  incorporated  cities  or  towns,  and  in  townships, 
counties,  or  cities  and  counties,  according  to  the  population 
thereof  and  the  number  of  judges  or  justices  thereof,  and  must 
fix  by  law  the  powers,  duties  and  responsibilities  of  each  of  such 
courts  and  of  the  judges  or  justices  thereof;  provided,  such 
powers  shall  not  in  any  case,  trench  upon  the  jurisdiction  of  the 
several  courts  of  record,  except  that  the  legislature  may  provide 
that  said  courts  shall  have  concurrent  jurisdiction  with  the 
superior  courts  in  cases  of  forcible  entry  and  detainer,  where  the 
rental  value  does  not  exceed  twenty-five  dollars  per  month,  and 
where  the  whole  amount  of  damages  claimed  does  not  exceed  two 
hundred  dollars;  and  in  cases  to  enforce  and  foreclose  liens  on 
personal  property  when  neither  the  amount  of  liens  nor  the  value 
of  the  property  amounts  to  three  hundred  dollars.* 

■ 

1  (Cal.)  Const.  1879,  art.  6,  see.  11,  snanee  of  section  1  of  this  article, 

Amdt.    approved   October    10,    1911.  and    shaU  fix    by  law  the    powers, 

The  legislature  shaU  fix  by  law  the  duties    and    responsibilities    of    the 

jurisdiction   of  any  inferior  courts  judges  thereof:    (Cal.)   Const,  1879, 

which   may  be  established  in  pur-  art.  6,  see.  13. 

§  10*  The  Provisions  of  the  Code  of  Civil  Procedure  Oonceming 
Justice's  Courts  in  Cities  and  Counties  are  not  Special 
Legislation. 

Chapter  5,  article  1,  of  title  1  of  the  Code  of  Civil  Procedure, 
as  to  number  of  justices'  courts  in  cities  and  counties,  is  not 
special  legislation,  and  section  91  of  that  code  contains  a  modifica- 
tion of  the  rule  declared  in  section  844  regarding  the  proper  party 
to  sign  a  summons  in  the  justice's  court  of  the  city  and  county  of 
San  BVancisco.^ 

1  Helma  v.  Dunnei  107  Cal.  117,  40  Pac.  100. 
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§  11.    Washington— Justices'   Courts   may   not  be   Courts   of 
BeconL 

The  legislature  shall  have  power  to  provide  that  any  of  the 
courts  of  the  state^  excepting  justices  of  the  peace,  shall  be  courts 
of  record.^ 

1  (Wash.)  Const,  art.  4,  see.  11. 

§  12.    Washington— Justices  of  the  Peace— Number  and  Juris- 
diction. 

The  legislature  shall  determine  the  number  of  justices  of  the 
peace  to  be  elected  in  incorporated  cities  or  towns  and  in  pre- 
cincts, and  shall  prescribe  hy  law  the  powers,  duties  and 
jurisdiction  of  the  justices  of  the  peace:  Provided,  that  such 
jurisdiction  granted  by  the  legislature  shall  not  trench  upon  the 
jurisdiction  of  superior  or  other  courts  of  record,  except  that 
justices  of  the  peace  may  be  made  police  justices  of  incorporated 
cities  and  towns.  In  incorporated  cities  or  towns  having  more 
than  five  thousand  inhabitants,  the  justices  of  the  peace  shall 
receive  such  salary  as  may  be  provided  by  law,  and  shall  receive 
no  fees  for  their  own  use.^ 

1  (Wash.)  Const.,  art.  4,  sec.  10. 

§  13.    Colorado^-Police    Magistrates— How    Created— Jurisdic- 
tion. 

The  general  assembly  has  power  to  provide  for  creating  such 
police  magistrates  for  cities  and  towns  as  may  be  deemed  from 
time  to  time  necessary  or  expedient,  who  shall  have  jurisdiction 
of  all  cases  arising  under  the  ordinances  of  such  cities  and  towns 
respectively.^ 

1  (Colo.)  Const.,  sec.  26. 

§  14.    Montana — Police  and   Municipal   Courts — Constitutional 
Provisions. 

The  legislative  assembly  shall  have  power  to  provide  for  creat- 
ing such  police  and  municipal  courts  and  magistrates  for  cities 
and  towns  as  may  be  deemed  necessary  from  time  to  time,  who 
shall  have  jurisdiction  in  all  cases  arising  under  the  ordinances 
of  such  cities  and  towns,  respectively;  such  police  magistrates 
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may  also  be  constituted  ex-ofScio  justices  of  the  peace  for  their 
respective  counties.^ 

1  (Mont.)  Const.,  art.  8,  sec.  24. 


§  15.    JnBtices  of  the  Peace  Formerly  State  Officials. 

Justices  of  the  peace  were  formerly  part  of  the  judicial  system 
of  the  state  and  not  city  or  county  officials.* 

1  People  V.  Cobb,  183  Cal.  74;  Eahn  t.  Sutro,  114  CaL  816,  46  Pac.  87. 

§  16.  Jtistiices  of  the  Peace  No  Longer  State  Officers  in  Oalif  omia. 
Formerly,  the  office  of  justice  of  the  peace  was  a  constitutional 
office,  and  the  legislature  had  no  power  to  substitute  any  other 
court  for  the  justice's  court,  no  matter  how  much  less  expensive 
or  more  efficient  such  other  court  might  be.  This  was  changed  in 
1911  by  constitutional  amendment  making  the  office  of  justice  of 
the  peace  statutory  only,  so  that  the  legislature  may,  hereafter, 
if  desirable,  create  other  courts  to  take  the  place  of  the  justice 's 
court.'  For  many  years,  and  in  all  parts  of  the  state,  the  system 
of  inferior  courts  has  been  criticised  on  the  ground  of  its  ineffi- 
ciency and  its  expensiveness.  In  a  great  majority  of  townships 
there  is  no  lawyer  who  is  willing  to  accept  the  office  of  justice  of 
the  peace,  and  the  great  majority  of  justices  are,  therefore,  men 
without  education  in  the  law.  The  result  of  this  is  that  civil 
cases  tried  in  these  courts  are  appealed  to  the  superior  court  and 
the  litigants,  instead  of  saving  money  by  having  a  local  inferior 
court,  are  put  to  the  expense  of  a  double  trial.  If  the  judges  of 
the  inferior  courts  were  trained  in  the  law,  there  would  be  fewer 
appeals  and  litigants  would  save  both  time  and  money.^ 


1  The  above  is  from  the  statement 
sent  to  the  voters  at  the  time  of  the 
adoption  of  the  amendment  referred 
to.  The  statement  continues  as  fol- 
lows: "Onr  present  system  is  ezpen- 
siTO  to  the  taxpayer  also.  For  ex- 
ample, in  Santa  Clara  county  justices 
of  the  peace  are  paid  in  salary  each 
year  $ie,860,  besides  being  allowed  to 
retain  certain  fees  for  their  own  use, 
while  the  judges  of  the  superior 
eourty  for  doing  many  times  more 


work,  receive  $15,000  and  no  fees. 
In  other  counties  a  like  condition 
exists.  It  is  generally  conceded  that 
a  more  efficient  and  less  expensive 
inferior  court  can  be  devised.  A 
circuit  court,  for  instance,  sitting  at 
regular  intervals  in  the  different 
townships  of  a  county,  could  dispose 
of  all  the  civil  and  criminal  cases 
that  are  now  within  the  jurisdiction 
of  the  justice's  court,  and  by  this 
means  one  justice  could  do  the  work 


§17 


hillyeb's  justices'  code. 


8 


which  now  requires  seTeral.  It 
would  be  easj  to  find  competent  jus- 
tices for  such  positions  and  each 
community  would  still  have  the  ad- 
vantage of  a  local  court;  but  that 
court  would  be  efficient  and  com- 
paratively inexpensive.  The  pur- 
pose of  the  amendment  was  to  pave 
the  way  for  such  a  change.  By  the 
adoption  of  this  amendment  the 
people  of  the  state  placed  in  the 
legislature  power  to  establish  an  in- 
ferior court  that  will  save  money 
both  to  the  taxpayer  and  to  the  liti- 
gant, and  give  greater  satisfaction 
to  all  parties. 

"A  further  effect  of  this  amend- 
ment will  be  the  abolition  of  the  fee 
system  in  our  courts.  At  present, 
justices  of  the  peace  are  permitted 
to  retain  fees  for  their  own  use. 
Such  a  system  has  a  natural  tend- 
ency to  prejudice  a  weak  justice 
toward  the  plaintiff  who  must,  in  the 
first  instance,  pay  the  fees.  The  fee 
system  has  been  gradually  abolished 
in  this  state,  and  very  few  public 
officials  are  now  allowed  to  retain 
fees  for  their  own  use.  Judges,  in 
particular,  should  not  be  allowed  to 
retain   fees.    The    amendment   will 


not,  however,  affect  the  fees  of  jus- 
tices of  the  peace  now  in  office  dur- 
ing the  term  for  which  they  have 
been  elected. 

"The  only  argument  advanced 
against  the  amendment  in  the  legis- 
lature was  that  in  some  counties  the 
present  system  is  working  satisfac- 
torily and  the  people  in  those  coun- 
ties desire  no  change.  To  meet  this 
objection,  the  judiciary  committee  of 
the  Senate  caused  the  resolution  to 
be  amended  so  that  the  present  court 
may  be  retained  in  such  counties  and 
some  other  court  substituted  in  the 
counties  where  the  present  system  ia 
not  satisfactory. 

"The  laws  of  California,  at  pres- 
ent, provide  for  the  office  of  justice 
of  the  peace,  so  that  the  adoption  of 
this  amendment  will  legislate  no 
man  out  of  office.  Until  the  legisla- 
ture changes  the  law,  the  present 
court  will  continue  with  the  same 
powers  and  duties  it  now  has.  The 
adoption  of  this  amendment  simply 
gives  to  the  legislature  the  power 
to  make  such  changes  in  the  law  and 
to  provide  for  a  more  efficient  court." 
(L.  D.  Bohnett  and  Henry  N.  Beatty, 
Assemblymen.) 


§  17.    Local  and  Special  Laws  as  to  Inferior  Courts  Prohibited. 

The  legislature  must  not  pass  local  or  special  laws  regulating 
the  jurisdiction  and  duties  of  justices  of  the  peace,  police  judges, 
and  of  constables.^ 


1  (Cal.)  Const.  1879,  art.  4,  sec.  25, 
subd.  1;  (Or.)  Const.,  art.  4,  sec. 
23.  The  act  establishing  an  ad- 
ditional police  court  in  San  Fran- 
cisco, with  the  same  jurisdiction, 
and  to  be  governed  by  the  same  rules 
as  the  court  already  existing,  is  not 
a  special  law:  Ex  parte  Jordan,  62 
Cal.  464.  This  does  not  apply  to  the 
terms   of    office   of   justices  of    the 


peace:  Kahn  v.  Sutro,  114  Cal.  316, 
46  Pac.  87,  33  L.  R.  A.  620.  The  act 
creating  a  justice's  court  for  one  par- 
ticular named  town  and  fixing  its 
jurisdiction  is  a  special  law:  Minor 
V.  Justice's  Court,  121  CaL  264,  53 
Pac.  795.  The  act  creating  a  polico 
court  for  cities  of  one  class  is  con- 
stitutional: Union  etc.  Co.  v.  Rose, 
11  Cal.  App.  357f  104  Pac  1006. 
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§  18.     Powers  of  Legulature,  How  Limited. 

No  power  can  be  conferred  by  the  legislature  npon  justices  of 
the  x>eace  which  hfis  been  by  the  constitution  conferred  upon 
other  courts.^  But  where  the  jurisdiction  conferred  by  the  con- 
stitution is  not  exclusive,  the  same  may  be  conferred  upon  jus- 
tices' courts.^ 

1  Zander  ▼.  Coe,  5  Gal.  230;  Sooall  ▼.  Guinn,  6  Cal.  447. 
«  People  ▼.  Powler,  9  CaL  86. 

§  10.    Oreation  of  Inferior  Courts  by  County  Charters. 

It  is  competent,  in  all  charters,  framed  under  the  authority 
given  by  section  7%  of  article  11  of  the  constitution  of  California 
(providing  for  county  freeholders'  charters),  to  provide  for  the 
number  of  justices  of  the  peace  and  constables  for  each  township, 
or  for  the  number  of  such  judges  and  other  officers  of  such  inferior 
courts  as  may  be  provided  by  the  constitution  or  general  law,  for 
the  election  or  appointment  of  said  officers,  for  the  times  at  which 
and  the  terms  for  which  said  officers  shall  be  elected  or  appointed, 
and  for  their  compensation,  or  for  the  .fixing  of  such  compensation 
by  boards  of  supervisors,  and  if  appointed,  for  the  manner  of 
their  appointment.^ 

1  (CaL)  Const.  1879,  art.  11,  see.  7^. 

§  20.  Justices'  Courts  cannot  be  Created  by  a  Municipal  Free- 
holders' Charter. 
While  a  municipal  charter  framed,  adopted  and  approved  as 
provided  in  article  11,  section  8,  of  the  constitution,  is  a  law  of  the 
highest  order, — one  established  by  the  people  direct,  and  by  the 
authority  of  the  constitution, — **the  organic  law"  of  the  municipal- 
ity, superseding  **any  existing  charter,"  and  any  amendments 
thereof,  and  all  special  laws  inconsistent  with  such  charter,  and  is 
by  the  constitution  itself  protected  from  the  encroachment  of  legis- 
lative enactment,  it  is  a  valid  law  only  so  far  as  its  provisions  are 
kept  within  the  limitations  prescribed  by  the  constitution.  It  is 
invalid  whenever  and  in  so  far  as  it  undertakes  to  establish  courts 
of  justice;  for  the  same  constitution  which  authorized  its  adoption 
has  prescribed  that  the  judicial  power  of  the  state  shall  be  vested 
in  certain  courts  named  in  that  instrument,  **and^in  such  inferior 
courts  as  the  legislature  may  establish  in  any  incorporated  city  or 
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town,  or  city  and  county."^  Thus  it  will  be  seen  that  inferior 
courts  cannot  be  established  by  a  municipal  charter,  but  by  the 
legislature  only.  The  latter  can  establish  them  only  by  the  pas- 
sage of  appropriate  laws ,  and  it  can  pass  no  law  except  by  bill, 
and  in  the  manner  prescribed  by  article  4,  sections  15  and  16,  of 
the  constitution." 

1  Const.,  art.  6,  see.  1.  85  Cal.  593,  24  Pac.  935;  Ex  parte 

2  People  V.  Toal,  85  Cal.  333,  24  Beilly,  85  Cal.  632,  24  Pac.  807;  Ex 
Pae.  63 ;  People  v.  Sands,  102  Cal.  12,  parte  Giambonini,  117  Cal.  573,  49 
36  Pac.  404;  Milner  y.  Beibenstein,  Pae.  732. 

§  21.    Municipal  Charters  may  Provide  for  Police  Oourts. 

It  is  competent,  in  all  charters  framed  under  the  authority  given 
by  section  8  of  article  11  of  the  constitution  of  California  (relating 
to  municipal  charters),  to  provide,  in  addition  to  those  provisions 
allowable  by  the  constitution  and  by  the  laws  of  the  state,  for 
the  constitution,  regulation,  government,  and  jurisdiction  of  police 
courts,  and  for  the  manner  in  which,  the  times  at  which,  and  the 
terms  for  which  the  judges  of  such  courts  shall  be  elected  or  ap- 
pointed, and  for  the  qualifications  and  compensation  of  said  judges 
and  of  their  clerks  and  attaches.^ 

i  (Cal.)  Const.  1879,  art.  11,  sec.  8^.  the  permission  granted  by  section 
But  the  legislature  has  power  to  8%  of  article  11  to  include  in  its 
create  police  or  other  inferior  courts  charter  provision  for  the  establish- 
in  any  incorporated  city  or  town  ment  of  a  police  court:  Fleming  ▼. 
which  has  not  taken  advantage  of  Hance,  153  Cal.  162, 94  Pac.  620. 

§  22.    Supervisors  to  Create  Judicial  Townships. 

The  board  of  supervisors  of  each  county,  as  public  convenience 
may  require,  shall  divide  their  respective  counties  into  townships 
for  the  purpose  of  electing  justices  of  the  peace  and  constables; 
provided,  however,  that  in  the  establishment  of  townships  that  may 
be  hereafter  established  no  incorporated  city  shall  be  divided  so 
as  to  lie  partly  within  one  township  and  partly  within  another.^ 

1  See  Kerr's  Cyc.  Pol.  Code,  sec.  4015. 

§  23.    Power  to  Change,  Alter,  or  Combine  Townships. 

Under  the  constitution,  all  legislative  power,  unless  therein 
otherwise  proviSed,  is  vested  in  the  legislature,  and  hence,  as  there 
is  no  provision  withholding  from  the  legislature  the  power  to  create. 
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change,  or  abolish  townships,  it  follows  that  the  legislature  has  full 
I>ower  in  that  respect,  and  may  change  the  boundaries  of  any  town- 
ship from  time  to  time,  or  abolish  it  altogether,  at  its  pleasure. 
The  only  limitation  is  that  it  must  provide  for  doing  so  through 
the  medium  of  general  laws,  the  practical  result  of  which,  is  that  it 
cannot  make  these  changes  directly,  but  must  do  so  by  general  laws 
delegating  the  power  to  the  boards  of  supervisors  or  local  legislative 
bodies  of  the  respective  counties.* 

1  Proulx  V.  Graves,  143  Cal.  264,  75  Pae.  1025. 


§  24.    Oregon— County  Court  to  Establish  Justice  of  the  Peace 
Districts. 

It  is  the  duty  of  the  county  court  in  the  several  counties  of  the 
state,  at  any  regular  term,  whenever  the  court  shall  deem  it 
necessary,  to  set  off  and  establish  or  modify  the  boundaries  of 
justice  of  the  peace  and  constable  districts  within  the  county; 
provided,  however,  that  within  the  corporate  limits  of  all  cities 
within  the  state  of  Oregon,  having  one  hundred  thousand  or  more 
inhabitants,  there  shall  be  but  one  justice  of  the  peace  and  con- 
stable district,  which  shall  comprise  the  entire  city  and  such 
contiguous  territory  as  may  be  deemed  proper.* 

1  Lord's  Or.  Laws,  sec  3164. 

§  26.  Colcnnado — Creating  and  Changing  Precincts— Election  of 
Justice — ^Term. 
The  boards  of  county  commissioners  of  the  several  counties  of 
this  state  must  divide  their  respective  counties  into  as  many  jus- 
tices' precincts  as  the  necessities  of  the  cpimty  may  require,  and 
upon  the  petition  of  the  voters  of  any  such  precinct  may  change 
the  same  or  create  other  such  precincts,  and  must  cause  to  be 
entered  in  the  journal  of  their  proceedings  a  record  of  such  pre- 
cincts, giving  accurate  boundaries  thereof.  The  said  board  of 
commissioners  have  power  to  reduce  the  number  of  justices'  pre- 
cincts in  any  county  by  uniting  two  or  more  precincts  or  parts 
thereof,  and  forming  thereby  a  new  precinct,  as  in  their  judgment 
the  public  good  shall  require;  provided,  that  any  action  of  such 
board  of  county  commissioners  does  not  have  the  effect  to  abolish 
the  office  of  justice  or  constable  in  such  precinct  or  to  in  any 
manner  interfere  with  the  jurisdiction  of  any  justice  or  with  the 
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power  and  duties  of  any  constable  during  their  respective  terms 
of  office.  There  must  be  elected  annually  at  the  election  at  which 
county  officers  are  chosen,  in  each  justice  precinct,  one  justice  of 
the  peace  and  one  constable,  who  each  hold  his  office  for  the 
term  of  two  years.*  0 

1  (Colo.)  Bev.  Statt.  1908,  see.  370S. 
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NUMBER. 

i  26.    Number,  liow  determined. 

i  27.    Number,  in  cities  and  counties.. 

S  28.  Number  in  cities  of  first  and  one-half,  second,  second  and  one-balf,  third 
and  fourth  classes. 

i  29.    Number  in  townships. 

I  30.    Two  justices'  courts  in  the  same  township— How  created — Election. 

§  31.    Number  in  certain  townships. 

§  32.  Colorado^— <!ount7  commissioners  may  appoint  additional  justices  and 
constables. 

§  33.    Colorado — Countj  commissioners  shall  unite  contiguous  precincts. 

S  34.    Colorado — Towns  and  cities  not  divided  into  precincts. 

S  35.  Colorado— Commissioners  may  reducs  number  of  justices  and  constables 
— Books  and  records. 

S  36.    Washington — Number. 

S  37.    Washington — ^Division  of  precinct. 

S  38.    Washington — ^Election  in  incorporated  cities — ^Number.   . 

S  39.    Washington — ^Number  in  cities  of  over  five  thousand  inhabitants. 

§  40.    Washington — Number  in  cities  of  first  class — Justice  must  be  attorney. 

I  41.  Washington — ^Number  in  cities  of  over  thirty-five  thousand  inhabitanta— 
Term  of  office. 

S  42.  Washington — Justices  and  constables  in  cities  of  eighty  thousand  inhabit- 
ants in  1900 — Term  of  office. 

§  43.    Washington — Commissioners  to  appoint  immediately. 

§  26.    Number,  How  Determined. 

The  legislature  determines  the  number  of  justices  of  the  peace 
to  be  elected  in  townships,  incorporated  cities  and  towns,  or  cities 
and  counties.^ 

1  (Cal.)  Const.,  art.  5,  sec  11;  (Wash.)  Const.,  art.  4,  sec.  10. 

§  27.    Number,  in  Cities  and  Counties. 

There  shall  be  in  every  city  and-  counAy  of  more  than  one 
hundred  thousand  population,  a  justice's  court|  for  which  five  jus- 
tices of  the  peace  shall  be  elected.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  85. 

§  28.    Number  in  Cities  of  First  and  One-half,  Second,  Second 
and  One-half,  Third  and  Fourth  Classes. 
In  every  city  or  town  of  the  first  and  one-half  class  there  must 
be  five  justices  of  the  peace.^    In  every  city  or  town  of  the  second 


§§  29, 30 
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class  there  must  be  two  justices  of  the  peace,  and  in  every  city 
or  town  of  the  second  and  one-half,  third  and  fourth  classes  there 
must  be  one  justice  of  the  peace,  to  be  elected  by  the  electors  of  such 
cities  or  towns,  respectively ;  and  such  justices  of  the  peace  of  cities 
or  towns  shall  have  the  same  jurisdiction,  civil  and  criminal,  as  jus- 
tices of  the  peace  of  townships  and  townships  justices'  courts.* 


1  But  Political  Code,  section  4014, 
provides  that  "in  townships  con- 
taining cities  of  the  first  and  one- 
half  class  there  shall  be  four  justices 
of  the  peace  and  four  constables." 
Since  the  legislature  amended  this 
section  of  the  Political  Code  before 
'  the  amendment  to  the  Code  of  Civil 


Procedure,  section  103,  which  pro- 
vides for  an  additional  justice  of  the 
peace  for  cities  of  the  first  and  one- 
half  class,  the  provision  of  Code  of 
Civil  Procedure,  section  103,  would 
•eem  to  govern. 
«  Kerr's  Cyc.  C*  C.  P.,  sec.  103. 


§  29.    Number  in  Townships. 

There  must  be  at  least  one  justice's  court  in  each  of  the  town- 
ships, of  the  state,*  for  which  one  justice  of  the  peace  must  be 
elected  by  the  qualified  electors  of  the  township,  at  the  general 
state  election  next  preceding  the  expiration  of  the  term  of  ofSce 
of  his  predecessor.* 


1  But  Political  Code,  section  4014, 
provides  that  "the  officers  of  a  town- 
ship are  two  justices  of  the  peace, 
two  constables,  and  such  subordinate 
officers  as  are  provided  by  law." 

2  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
103;  (Mont.)  Bev.  Codes  1907,  see. 
6279;  (Utah)  Comp.  Laws  1907,  sec. 
544;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  9576;  People  ex  rel.  Pen- 
nie  V.  Banson,  58  Cal.  558,  661; 
Bishop  V.  City  of  Oakland,  58  Cal 
572,  674;  Jenks  v.  City  of  Oakland, 


§  30.    Two    Justices'    Courts   in   the    Same 
Created — ^Election. 

In  any  county  where,  in  the  opinion  of  the  board  of  supervisors, 
the  public  convenience  requires  it,  the  said  board  may,  by  order, 
provide  that  two  justices'  courts  may  be  established  in  any  town- 
ship, designating  the  same  in  such  order;  and  in  such  case  one 
justice  of  the  peace  must  be  elected  in  the  manner  provided  in  the 
Code  of  Civil  Procedure  for  each  of  such  courta.^ 


58  Cal.  676,  677;  Coggina  ▼.  City  of 
Sacramento,  59  Cal.  599;  Shearer  v. 
City  of  Oakland,  67  CaL  633,  8  Pac. 
384;  Ex  parte  Henshaw,  73  Cal.  486, 
509,  16  Pae.  110;  Milner  v.  Beiben- 
stein,  85  Cal.  593,  596,  24  Pac.  935; 
People  ez  rel.  Wood  v.  Sands,  102 
Cal.  12,  17,  36  Pac.  404;  People  ex 
rel.  Richardson  v.  Cobb,  133  CaL  74, 
76,  65  Pac.  326. 

Montana. — Shea  v.  Began,  29  Mont. 
316,  74  Pae.  740. 


1  Kerr't  Cyc.  C.  C.  P.,  sec.  103. 
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§  31.    Nxanber  in  Certain  Townships. 

In  townships  containing  cities,  or  parts  of  cities,  of  the  second, 
third,  fourth,  or  fifth  class,  in  which  city  justices  or  recorders 
are  elected  or  appointed,  there  shall  be  but  one  justice  of  the 
peace,  and  in  townships  having  a  population  of  less  than  seven 
thousand  seven  hundred  fifty,  there  shall  be  but  one  justice  of 
the  peace  and  one  constable;  provided,  however,  that  in  town- 
ships containing  cities  of  the  first  and  one-half  class  there  shall 
be  four  justices  of  the  peace  and  four  constables.  For  the  purpose 
of  this  section,  the  population  of  townships  in  the  state  of  Cali- 
fornia is  the  population  of  such  townships  as  shown  by  the  federal 
census  taken  in  the  year  A.  D.  nineteen  hundred  and  ten,  or  by  a 
subsequent  census  taken  as  in  section  4055  of  the  Political  Code 
provided.  Appointments  to  fill  any  additional  offices  created  by 
this  section  shall  not  be  made  by  the  board  of  supervisors  except 
upon  the  presentation  of  a  petition  therefor  to  said  board  signed 
by  not  less  than  forty  per  cent  of  the  qualified  electors  residents 
of  such  townships  whose  names  appear  upon  the  great  register 
of  the  county  at  the  last  general  election.^ 

1  Pol.  Code,  sec  4014;  Smith  y.  Mathews,  155  Cal;  752^  103  Pac.  IM. 

§  32.  Colorado — Ootinty  Crommissioners  may  Appoint  Additional 
Justices  and  Constables. 
The  board  of  county  commissioners  of  any  county  in  this  state, 
having  within  their  respective  counties  a  justice  precinct  of  more 
than  twenty  thousand  inhabitants,  may,  at  any  regular  meeting  of 
the  board,  appoint  one  or  more  justices  of  the  peace,  and  one  or 
more  constables,  as  the  needs  of  the  precinct  may  require,  and 
such  appointees  shall  hold  office  until  their  successors  are  elected 
and  qualified;  provided,  that,  in  addition  to  the  two  justices  of 
the  peace,  and  the  two  constables  now  provided  by  law  for  each 
justice  precinct,  such  board  of  county  commissioners  must  not 
appoint  more  than  one  such  justice  and  constable  of  each  twenty 
thousand  inhabitants  in  such  precinct.^ 

1  (Colo.)  Bev.  Stat0.  1908,  sec.  3707. 

§  33.    Col<a:ado — County  CiHDznissioners  Siall  Unite  Contiguous 
Precincts. 
The  boards  of  county  commissioners  must  unite  two  or  more 
contiguous  justice  precincts  where  parts  of  the  two  or  more  pre- 
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cincta  lie  within  the  corporate  limits  of  a  town  or  city,  and  may 
add  thereto  such  adjoining  precincts  or  parts  thereof  as  the  said 
board  of  county  commissioners  may  deem  best.  The  powers, 
duties  and  jurisdiction  of  the  officers  of  precincts  thus  united 
are  equal  in  every  respect.^ 

1  (Colo.)  Bay.  Stats.  1908,  see.  3708. 

§  34.     Colorado — Towns  and  Cities  not  Divided  into  Precincts. 

It  is  not  lawful  to  divide  an  incorporated  town  or  city  into  two 
or  more  precincts.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3709. 

§  35.    Colorado — Commissioners  may  Reduce  Number  of  Jus- 
tices and  Constables — Bookst  and  Records. 

The  board  of  county  commissioners  of  any  county  in  which 
the  number  of  justices  or  constables  has  been,  or  may  hereafter 
be,  increased  under  the  provisions  of  "An  act  providing  for  in- 
creasing the  number  of  justices  and  constables  in  justice  precincts 
of  more  than  twenty  thousand  inhabitants,"  approved  April  13, 
1^91,  may,  if  a  majority  of  such  board  shall  at  any  time  be  satis- 
fied that  the  number  of  justices  or  constables  is  greater  than 
the  needs  of  the  precinct  require,  enter  their  finding  and  decision 
to  that  effect  in  the  records  of  such  board,  and  thereupon  the  num- 
ber of  justices  or  constables  shall  be  reduced,  according  to  the 
number  so  found  to  be  unnecessary,  but  shall  not  be  reduced  to 
less  than  two  justices  and  two  constables  for  each  precinct.  Such 
reduction  does  not  take  effect  so  as  to  abridge  the  then  existing 
term  of  any  such  officer;  and  thereafter  only  such  number  of 
justices  and  constables  must  be  elected  or  appointed  as  shall  be 
necessary  to  make  up  the  number  to  which  such  reduction  has 
been  made.  All  books,  records,  papers  and  public  property  in  the 
hands  of  any  justice  or  constable  whose  office  may  be  so  abolished 
must  be  turned  over  to  any  other  justice  or  constable  of  said 
precinct,  and  the  latter  may  proceed  thereon  as  successor  in  office.^ 

1  (Colo.)  BoT.  Stats.  1908,  sec.  3710. 

§  36.    Waahinifton— Number. 

Each  election  precinct  is  entitled  to  elect  one  justice  of  the 
peace,  but  the  county  commissioners  of  any  county  may,  at  the 
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time  of  organizing  a  precinct,  or  at  any  time  thereafter,  authorize 
the  election  of  one  additional  justice  of  the  peace  in  any  precinct.* 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  6514. 

§  37.    Washington— Division  of  Precinct. 

When  a  precinct  shall  be  divided,  and  any  justice  of  the  peace 
of  the  original  precinct  shall  fall  into,  the  new  one,  he  shall  con- 
tinue to  discharge  the  duties  of  justice  of  the  peace  until  his  term 
of  office  expires,  and  his  successor  is  elected  and  qualified.* 

z  Rem.  ft  Bal.  Ann.  Codes,  sec.  6521. 

§  38.    Washington — ^Election  in  Incorporated  Oities — ^Number. 

Each  incorporated  city  in  this  state,  together  with  any  adjoin- 
ing precincts,  if  any  there  are,  lying  partly  within  and  partly  with- 
out said  city,  is,  for  the  purpose  of  fixing  and  limiting  the  number 
of  justices  of  the  peace  to  be  elected  in  such  city,  deemed  and 
considered  one  precinct,  and  the  qualified  electors  within  the 
limits  thereof,  at  each  general  election  at  the  several  polling  places 
therein,  vote  for  and  elect  two  justices  of  the  peace,  and  no  more.* 

1  Bern,  ft  Bal.  Ann.  Codes,  see.  6531. 

§  39.  Washington— Number  in  Oities  of  Over  Five  Thousand 
Inhabitants. 
There  mui^t  be  elected  at  the  general  election  to  be  held  in 
November  1898,  and  biennially  thereafter  in  cities  of  more  than 
five  thousand  inhabitants  only  one  justice  of  the  peace  and  one 
eonstable  and  no  more.^ 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  6532. 

§  40.    Washington— Number  in  Oities  of  First  Class — Justice 
must  be  Attorney. 
Each  incorporated  city  of  the  first  class  in   Washington,  to- 
gether with  any  adjoining  precincts,  if  any  there  are,  lying  partly 
within  and  partly  without  said  city,  is  for  the  purpose  of  fixing 
and  limiting  the  number  of  justices  of  the  peace  to  be  elected  in 
such  city,  deemed  and  considered  one  precinct,  and  the  qualified 
electors  within  the  limits  thereof  shall,  at  each  general  election 
vote  for  and  elect  two  justices  of  the  peace,  who  shall  be  attorneys 
f 
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at  law,  duly  admitted  to  practice  in  the  supreme  court  of  the 
state,  and  one  constable.^ 

1  Bern.  &  Bal.  Ann.  Codes,  sec.  6533. 

§  41.    Washin^rton— Number  in  Cities  of  Over  Thirty-flve  Thou- 
sand Inhabitants — ^Term  of  Office. 

There  must  be  elected  biennially  at  each  general  election  after 
November,  1906,  in  each  city  having  a  population  of  more  than 
thirty-five  thousand  (35,000)  inhabitants  and  less  than  eighty 
thousand  (80,000)  inhabitants,  two  justices  of  the  peace  and  two 
constables,  and  in  cities  having  a  population  of  more  than  eighty 
thousand  (80,000)  inhabitants  three  justices  of  the  peace  and 
three  constables,  and  no  more,  whose  term  of  oflSce  is  for  the 
period  of  two  years  from  the  second  Monday  of  January  following 
their  election.* 

1  Bern,  ft  Bal.  Ann.  Ck)d6B,  see.  6534. 

§  42.  Washington— Justices  and  Constables  in  Cities  of  Eighty 
Thousand  Inhabitants  in  1900— Term  of  Office. 
There  must  be  elected  biennially  at  each  general  election  after 
November,  1910,  and  biennially  thereafter,  in  each  city  having  a 
population  of  eighty  thousand  or  more  inhabitants  as  shown  by  the 
government  census  of  1900,  four  justices  of  the  peace  and  four 
constables,  and  no  more,  whose  term  of  office  is  for  the  period 
of  two  years  from  the  second  Monday  of  January  following  their 
election.* 

1  Bern.  &  BaL  Ann.  Codes,  see.  6537. 

§  43.    Washington — Commissioners  to  Appoint  Immediately. 

The  board  of  county  commissioners  of  each  county  in  which 
there  is  a  city  having  a  population  of  eight  thousand  or  more  in- 
habitants as  shown  in  the  governmeiit  census  of  1900  must  ap- 
point one  additional  justice  of  the  peace  and  one  additional  con- 
stable in  such  city,  so  that  there  shall  be  four  justices  of  the  peace 
and  four  constables  in  such  city.^ 

1  Bern,  ft  BaL  Ann.  Codes,  see.  6538. 
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44.  deetion  at  general  eleetiom 

45.  Washijigton — Election. 

46-  Washington — Conduct  of  election — Certificate  of — Oath* 

47.  Oregon — Election  at  which  justice  must  be  elected. 

48.  Parties  to  and  grounds  of  contesting  elections. 

49.  Statement  or  complaint  of  cause  of  contest. 

50.  Pleading  reception  of  illegal  TOtes  as  cause  of  contest. 

51.  Statement  of  cause — ^Want  of  form  will  not  vitiate. 

52.  Statement — ^Form. 

53.  Washington — Grounds  of  contest. 

54.  Washington — Statement  of  contestant  to  contain  what. 

55.  Oregon — Grounds  of  contest. 

56.  Oregon — Time  and  manner  of  notice  of  contest. 

57.  Oregon — ^Notice — Service  of. 

56.  Oregon — Written  list  of  contested  votes  not  eondnsiva. 

59.  Oregon — Contents  of  petition. 

60.  Colorado — Contest  of  election  of  town  and  precinct  officers. 

61.  Colorado — ^Parties  and  grounds  of  contest. 

62.  Colorado— Statement. 


§  44.    Election  at  General  Election. 

The  justice  of  the  peace  shall  be  elected  at  the  general  state  elec- 
tion next  preceding  the  expiration  of  the  term  of  office  of  his 
predecessor.^ 


1  Kerr's  Cyc.  C.  C.  P.,  see.  103; 
Kerr's  Cyc.  Pol.  Code,  sec.  4109; 
Leonard  v.  January,  56  Cal.  1,  3; 
Barton  r.  Kalloch,  56  Cal.  95,  105; 
Wood  ▼.  Board  of  Election  Commrs., 
58  CaL  561,  565,  567;  Staude  ▼. 
Board  of  Election  Commrs.,  61  OaL 
313,  319,  321,  325;  TreadweQ  t. 
Board  of  Supervisors,  62  Cal.  563, 


567,  569,  571,  572,  573,  574;  Bos- 
borough  T.  Boardman,  67  Cal.  116, 
117,  7  Pac.  261;  Kahn  v.  Sutro,  114 
Cal.  316,  322,  329,  335,  46  Pac.  87, 
33  L.  B.  A.  620;  Dillon  v.  Bicknell, 
116  Cal.  Ill,  112,  113,  47  Pac.  937; 
Pragley  r.  Phelan,  126  Cal.  383^  393, 
58  Pac.  923. 


§  45.    Washington— Election. 

The  qualified  electors  of  each  election  precinct  in  Washington 
most,  at  the  general  election,  biennially,  elect  one  or  more  jus- 
tices of  the  peace.^ 

t  Bern,  k  Bal.  Ann.  Oodet,  see.  6513« 
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§  46.    Washin^on— Conduct  of  Election— Oertiflcate  of— Oath. 

The  election  of  justice  of  the  peace  must  be  conducted,  and  re- 
turn of  such  election  made,  in  the  same  manner  as  other  elections ; 
and  every  person  duly  elected  shall  be  entitled  to  a  certificate  of 
election,  and  shall  take  an  oath  of  office ;  which  oath  must  be  in- 
dorsed on  the  back  of  the  certificate  of  election,  and  together  with 
the  certificate,  filed  in  the  office  of  the  county  auditor.*^ 

1  Bern,  ft  BaL  Ann.  Codes,  sec.  6517. 

§  47.     Oregon — ^Election  at  Which  Justice  must  be  Elected. 

The  general  election  at  which  a  justice  of  the  peace  must  be 
elected  is  the  election  next  preceding  the  expiration  of  the  term 
of  the  then  incumbent  of  such  office.^ 

1  Lord's  Or.  Laws,  sec.  3191. 

§  48.    Parties  to  and  Grounds  of  Contesting  Elections. 

Any  elector  of  a  county,  city  and  county,  city,  or  of  any  political 
subdivision  of  either,  may  contest  the  right  of  any  person  de- 
clared elected  to  an  office  to  be  exercised  therein,  for  any  of  the 
following  causes: 

.  1.  For  malconduct  on  the  part  of  the  board  of  judges,  or  any 
member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested  was 
not  at  the  time  of  the  election  eligible  to  such  offi<;e. 

3.  When  the  person  whose  right  is  contested  has  given  to  any 
elector  or  inspector,  judge,  or  clerk  of  the  election,  any  bribe 
or  reward,  or  has  oflEered  any  such  bribe  or  reward  for  the  pur- 
pose of  procuring  his  election,  or  has  committed  any  other  offense 
against  the  elective  franchise  defined  in  title  four,  part  one^  of 
the  Penal  Code. 

4.  On  account  of  illegal  votes.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1111;  Codes    1905,  sees.  688,  690;    (Okl.) 

(Ariz.)  Bev.  Stats.  1901,  sec.  2415;  Bev.  &  Ann.  Stats.  1903   (Wilson), 

(Idaho)  Bev.  Codes  1909,  sees.  5026,  sec.     2669;     Comp.       Laws       1909 

5027,  5032;  (Neb.)  Comp.  Stats.  Ann.  (Snyder),   sec.   4808;    (S.  D.)    Bev. 

1909,  sees.   8274,   3275,   3290;   Ann.  Codes  1903;  Pol.  Code,    sees.    1988, 

Stats.  1909  (Cobbey),secs.  5715,5716,  1990;  (Utah)  Comp.  Laws  1907,  sec. 

5732;  (Nev.)  Comp.  Laws  Ann.  1909  914;    (Wyo.)   Bev.  Stats.  1899,  sec 

(Cutting),  sec.  1621;  (N.  M.)  Comp.  361. 
Laws  1897,  see.  1718;  (N.  D.)  Bev. 
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§  tf .    Statement  or  Oomplaint  of  Cause  of  Contest. 

When  an  elector  contests  the  right  of  any  person  declared 
elected  to  snch  office  he  must  file  with  the  county  clerk  a  written 
statement  setting  forth  specifically: 

1.  The  name  of  the  party  contesting  such  election  and  that 
he  is  an  elector  of  the  district,  county  or  township,  as  the  case 
may  be,  in  which  such  election  was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  con- 
tested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest.  • 

Such  statement  must  be  verified  by  the  contesting  party,  and 
must  be  filed  within  thirty  days  after  the  declaration  of  the  result 
of  the  election  by  the  body  canvassing  the  returns  thereof,  except 
in  cases  where  the  contest  is  brought  on  any  of  the  grounds  men- 
tioned in  subdivision  three  of  section  one  thousand  one  hundred 
and  eleven,  when  it  must  be  brought  within  six  months  after 
the  declaration  of  the  result  of  the  election  by  the  body  canvassing 
the  returns  thereof.* 

1  Kerr's  Cyc.  C.  C.  P.,  see.  1115;  (Nev.)  Comp.  Laws  Ann.  1900  (Cut- 
Amended  March  25,  1909,  Stats,  ft  ting),  sec.  1623;  (N.  M.)  Comp.  Laws 
Amdts.  1909,  p.  718;  (Ariz.)  Bev.  1897,  sec.  1726;  (K  D.)  Rev.  Codes 
stats.  1901,  sec.  2419;  (Idaho)  Bev.  1905;  sec.  688;  (S.  D.)  Bev.  Codes 
Codes  1909,  sec.  5033;  (Neb.)  Comp.  1903;  Pol  Code,  see.  1988;  (Utah) 
8tat4.  Ann.  1909,  sec.  3291;  Ann.  Comp.  Laws  1907,  sec.  917;  (Wyo.) 
SUts.     1909     (Cobbej),   sec.    5733;  Bev.  Stats.  1899,  sec.  362. 

§  50.    Pleading  Reception  of  Illegal  Votes  as  Cause  of  Contest. 

When  the  reception  of  illegal  votes  is  alleged  as  a  cause  of 
contest,  it  is  sufficient  to  state  generally  that  in  one  or  more 
specified  voting  precincts  illegal  votes  were  given  to  the  person 
whose  election  is  contested,  which,  if  taken  from  him,  will  reduce 
the  number  of  his  legal  votes  below  the  number  of  legal  votes 
given  to  some  other  person  for  the  same  office ;  but  no  testimony 
can  be  received  of  any  illegal  votes,  unless  the  party  contesting 
such  election  deliver  to  the  opposite  party,  at  least  three  days 
before  such  trial,  a  written  list  of  the  number  of  illegal  votes, 
and  by  whom  given,  which  he  intends  to  prove  on  such  trial; 
and  no  testimony  can  be  received  of  any  illegal  votes  except  such 
as  are  specified  in  such  list.^ 

i  Kerr's  Cyc.  C.  C.  P.,  sec.  1116;  (Idaho)  Bev.  Codes  1909,  sec.  5034; 
(Ariz.)  Bev.  Stats.  1901,  sec.  2420;       (Neb.)  Comp.  Stats.  Ann.  1909,  sec. 
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3292;  Ann.  Stats.  1909  (Cobbey), 
sec.  5734;  (Nev.)  Comp.  Laws  Ann. 
1900   (Cutting),  sec.  1624;    (N.  M.) 


Comp.  Laws  1897,  sec.  1722;  (titab) 
Comp.  Laws  1907,  sec.  918;  (Wash.) 
Bern.  &  Bal.  Ann.  Codes,  sec.  4947. 


§  51.    Statement  of  Cause — ^Want  of  Form  will  not  Vitiate. 

No  statement  of  the  grounds  of  contest  will  be  rejected,  nor 
the  proceedings  dismissed  by  any  court  for  want  of  form,  if  the 
grounds  of  contest  are  alleged  with  such  certainty  as  will  advise 
the  defendant  of  the  particular  proceeding  or  cause  for  which 
such  election  is  contested.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  1117 
(Ariz.)  Bev.  Stats.  1901,  sec.  2421 
(Idaho)  Rev.  Codes  1909,  sec.  5040 
(Neb.)  Comp.  Stats.  Ann.  1909,  sec 
3298;    Ann.   Stats.   1909    (Cobbey), 

§  62.    Statement— Form. 

[Title  of  Court.] 


sec.  5740;  (Nev.)  Comp.  Laws  Ann. 
1900  (Cutting),  sec.  1«25;  (N.  D.) 
Bev.  Codes  1905,  sec.  689;  (Utah) 
Comp.  Laws  1907,  sec.  919;  (Wash.) 
Code  1910  (Bern.  &  Bal.),  see.  4948. 


Contestant, 


V. 


Bespondent.  ^ 

,  the  contestant,  contests  the  right  of 


to  the 

oflBce  of  justice  of  the  peace  of  the  township  of  in 

the  county  of ,  in  the  state  of  California,  and  states  the 

following  facts  showing  the  causes  and  grounds  of  this  contest: 

I.    That  this  contestant  was  at  the  time  of  holding  the  election 
hereinafter  mentioned,  and  had  been  continuously  for  more  than 

months  next  before  that  time,  and  ever  since  has  been,  a 

citizen  of  the  United  States  and  an  elector  in  said  county  of 
in  this  state ; 

n.    That  on  the day  of a  general  election  was 


held  in  said  county  of 


for  the  purpose  of  electing. 


besides  other  officers,  the  justice  of  the  peace  of  said  township 

in  said  county  of ,  to  hold  office  as  such  justice  of  the 

peace  for  the  legal  term  of  such  office,  commencing  at  12  o  'clock 
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meridian  on  the  first  Monday  after  the  first  day  of  Jannary  next 
succeeding  such  election  ;- 

in.  Tlat  this  contestant  was,  at  said  election,  a  candidate  for 
election  for  said  office  of  justice  of  the  peace  for  said  term,  and 
his  name  was  on  the  ballots  to  be  voted  at  said  election,  as  a 

candidate  for  said  office;  the  said ,  said  respondent,  was 

also  a  candidate  for  election  for  the  same  office  for  the  same 
term; 

IV.  That  on  the  day  of ,  the  board  of  super- 
visors of  said  county  of ,  acting  as  a  board  of  canvassers, 

declared  said  elected  to  said  office  of  sheriflE  for  the 

term  aforesaid; 

V.  That  there  was  malconduct  on  the  part  of  the  board  of 
judges  of  election  precinct  in  said  township  in  said  county  in 
that  the  board  of  judges  in  said  election  precinct  called  out  and 
had  counted  for  said  respondent  for  said  office  as  legal  votes  for 
said  office,  legal  votes  which  were  in  fact  cast  for  the  contestant 
for  said  office;  and  they  called  off  and  had  counted  for  the  re- 
spondent    for  said  office  a  large  number  of  votes  as 

legal  votes  cast  for  him,  which  were  not  in  fact  cast  at  said 
election  for  him,  and  neglected  to  call  off  and  have  counted  for 
this  contestant  for  said  office,  a  large  number  of  legal  votes  which 
were  in  fact  cast  at  said  election  for  this  contestant  for  said 
office.  [State  all  other  acts  of  malconduct  of  each  of  said  boards 
of  election  of  each  of  said  precincts  to  the  injury  of  the  con- 
testapt.] 

That  said  board  of  election  of  each  of  said  precincts  returned 

the  votes  so  counted  to  the  board  of  supervisors  of  said 

county,  as  a  board  of  canvassers,  and  said  board  of  supervisors, 
as  such  board  of  canvassers,  canvassed  and  counted  the  votes  of 
each  of  said  election  precincts  as  so  returned,  and  the  votes  of 
said  precincts  so  canvassed  and  counted  changed  the  result  of 
the  election  in  said  township  in  said  county,  in  that  said  vote 
of  said  precincts  so  returned  and  canvassed  showed  with  other 

votes  that  said had  received  more  votes  for  said  office 

of  justice  of  the  peace  than  did  this  contestant,  and  if  the  vote 
of  said  precincts  had  not  been  so  counted,  returned  and  can- 
vassed, the  legal  votes  cast  for  this  contestant  for  said  office  of 
justice  of  the  peace  as  aforesaid  at  said  election  would  be  shown 
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to  have  exceeded  the  legal  votes  cast  for  respondent  for  said 
office ; 

VI.  That  in   [state  the  precincts]   illegal  votes  were 

at  said  election  given,  and  were  received  and  they  were  counted 

and  canvassed  ap  legal  votes  for  the  respondent  for 

said  office  of  justice  of  the  peace,  which,  if  taken  from  him,  will 
reduce  the  number  of  legal  votes  given  at  said  election  for  this 
contestant  for  the  same  office; 

VII.  That  in precinct  in  said county,  each 

of  many  voters  at  said  election  placed  a  mark  upon  his  ballot 
which  he  voted,  by  which  mark  such  ballot  could  afterwards  be 
identified  as  voted  by  the  person  who  voted  the  same;  and  the 

voters  who  voted  such  ballots  voted  for  the  respondent 

for  said  office  of  justice  of  the  peace,  and  the  ballots  so  marked 
and  voted  were  counted  and  canvassed  as  legal  votes  for  the 

respondent for  said  office  of  justice  of  the  peace,  and 

the  illegal  ballots,  so  cast,  counted  and  canvassed  as  legal  votes 
for  him  for  said  office,  and  said  other  illegal  votes  which  were 
counted  and  canvassed  for  him,  if  taken  from  him,  would  reduce 
the  number  of  legal  votes  given  for  him  at  said  election  for  said 
office  of  justice  of  the  peace  below  the  number  of  legal  votes 
given  at  said  election  for  this  contestant  for  the  same  office. 

Wherefore  this  contestant  prays  that  this  honorable  court  order 
a  special  session  of  this  court  to  be  held^  to  hear  and  determine 
said  contested  election.^ 


Contestant* 


Attorney  for  Contestant. 
[Duly  verified.] 

1  Based  upon  Budd'B  Law  of  Civil  Bemediei,  511. 

§  53.    Washington — Orounds  of  Contest. 

Any  elector  of  the  proper  county  may  contest  the  right  of  any 
person  declared  duly  elected  to  an  office  to  be  exercised  in  and 
for  such  county;  and  also  any  elector  of  a  precinct  may  contest 
the  right  of  any  person  declared  duly  elected  to  any  office  in  and 
for  such  precinct,  for  any  of  the  following  causes: 
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1.  For  malcondnct  on  the  part  of  the  board  of  judges  or  any 
member  thereof; 

2.  When  the  person  whose  right  to  ofiBce  is  contested  was  not, 
at  the  time  of  election,  eligible  to  such  oiBce ; 

3.  When  the  person  whose  right  is  contested  shall  have  been, 
preyious  to  such  election,  convicted  of  an  infamous  crime,  by 
any  court  of  competent  jurisdiction  such  conviction  not  having 
been  reversed,  nor  such  person  relieved  from  the  legal  infamy  of 
such  conviction; 

4.  When  the  person  whose  right  is  contested  has  given  to  any 
elector  or  inspector,  judge  or  clerk  of  the  election,  any  bribe  or 
reward,  or  shall  have  offered  any  such  bribe  or  reward  for  the 
purpose  of  procuring  his  election; 

5.  On  account  of  illegal  votes.^ 

1  Bern,  ft  BaL  Ann.  Codes,  see.  4M1. 

§  64.    Washinirtoii — Statement  of  Contestant  to  Contain  What. 

When  any  such  elector  shall  choose  to  contest  the  right  of  any 
person  declared  duly  elected  to  such  office,  he  shall,  within  ten 
days  after  such  person  shall  have  been  declared  elected  to  such 
o£Sce,  file  with  the  clerk  of  the  superior  court  of  the  county  a 
written  statement  setting  forth  specifically, — 

1.  The  name  of  the  party  contesting  such  election,  and  that 
he  is  a  qualified  elector  of  the  district,  county,  or  precinct,  as 
the  case  may  be,  in  which  such  election  was  held ; 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested ; 

3.  The  office; 

4.  The  particular  cause  or  causes  of  such  contest,  which  state- 
ment shall  be  verified  by  the  affidavit  of  the  contesting  party 
that  the  matters  and  things  therein  contained  are  true,  aa  he 
verily  believes.^ 

1  Bern,  k  BaL  Ann.  Codes,  see.  4^0. 

§  B5.    Oregon — Oronnds  of  Contest. 

Any  'elector  of  the  state,  or  of  any  political  or  municipal 
division  thereof,  may  contest  the  right  of  any  person  to  any  nom- 
ination or  office  for  which  such  elector  has  the  right  to  vote,  for 
any  of  the  following  causes: 
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1.  On  tlie  ground  of  deliberate,  serious  and  material  violation 
of  any  of  the  provisions  of  this  act,  or  of  any  other  provision 
of  the  law  relating  to  nominations  or  elections. 

2.  When  the  person  whose  right  was  contested  was  not,  at  the 
time  of  the  election,  eligible  to  such  office. 

3.  On  account  of  illegal  votes,  or  an  erroneous  or  fraudulent 
count  or  canvass  of  votes.^ 

I  Enacted,  on  initiative,  June  1, 1908,  Laws  1909,  pp.  15,  83. 

§  56.    Oregon— Time  and  Manner  of  Notice  of  Contest. 

Any  person  wishing  to  contest  the  election  of  any  person  to 
any  county,  district,  township,  or  precinct  office,  may  give  notice 
in  writing  to  the-  person  whose  election  will  be  contested,  stating 
the  cause  of  such  contest  briefly,  within  thirty  days  from  the 
time  said  person  shall  claim  to  have  been  elected.^ 

1  Lord's  Or.  Laws,  sec.  2839. 

§  57.    Oregon — Notice — Service  of. 

Said  notice  must  be  served  in  the  same  manner  as  a  summons 
issued  out  of  the  circuit  court,  ten  days  before  any  hearing 
upon  such  contest  as  herein  provided  shall  take  place,  and  must 
state  the  time  and  place  that  such  hearing  shall  be  had.  Upon 
the  return  of  said  notice  served  to  the  clerk  of  the  county,  he 
must  thereupon  enter  the  same  upon  his  issue  docket  as  an  appeal 
case,  and  the  same  must  be  heard  in  its  order  by  the  circuit  court ; 
provided,  that  if  the  case  cannot  be  determined  by  the  circuit 
court  in  term  time  within  one  month  after  the  termination  of 
said  election,  the  judge  of  the  circuit  court  may  hear  and  de- 
termine the  same  at  chambers  as  soon  thereafter  as  may  be 
practicable,  and  shall  make  all  necessary  orders  for  the  trial  of 
the  case,  and  carrying  his  judgment  into  effect;  provided,  that 
this  section  shall  not  apply  to  township  or  precinct  officers.  In 
case  of  contest  between  any  persons  claiming  to  be  elected  to  any 
township  or  precinct  office,  said  notice  must  be  served  in  the 
manner  aforesaid,  and  be  returned  to  the  county  court  of  the 
county.* 

1  Lord's  Or.  Laws,  sac.  2840. 
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§  58.    Oregon— Written  List  of  Oonterted  Votes  not  Conclusive. 

The  Oregon  law  requires  a  statement  of  the  disputed  votes 
to  be  published/  but  this  does  not  prevent  the  contestant  from 
offering  evidence  of  illegal  votes  not  included  in  such  statement, 
if  he  did  not  know  and  by  reasonable  diligence  was  unable  to 
learn  of  such  illegal  votes  and  by  whom  they  were  given,  before 
delivering  such  written  list.* 

I  Laws  1909,  e.  3,  see.  47. 

t  Enacted,  on  initiative,  June  1,  1908,  Laws  1909,  pp.  15,  84. 

§  59.     Oregon — Contents  of  Petition. 

Any  petition  contesting  the  right  of  any  person  to  a  nomination 
or  election  shall  set  forth  the  name  of  every  person  whose  election 
is  contested,  and  the  grounds  of  the  contest,  and  shall  not  there- 
after be  amended,  except  by  leave  of  the  court.* 

1  Enacted,  on  initiative,  June  1,  1908,  Laws  1909,  pp.  15,  34. 

§  60.    Colorado— Contest  of  Election   of  Town  and   Precinct 
Officers. 

Contested  elections  of  town  and  precinct  ofBcers  must  be  tried 
before  the  county  court,  as  provided  for  the  trial  of  contests  of 
county  officers,  so  far  as  the  same  is  practicable;  but  the  judg- 
ment rendered  in  such  cause  shall  be  final,  and  no  appeal  to  the 
supreme  court  therefrom  shall  lie.^ 

1  (Colo.)  Gen.  Stats.  1908,  see.  2319. 

§  61.     Colorado — ^Parties  and  Oronnds  of  Contest. 

The  election  of  any  person,  declared  duly  elected  to  any  county 
office,  except  the  office  of  county  judge,  may  be  contested  by  any 
elector  of  such  county.  First — When  the  contestee  is  not  eligible 
to  the  office  to  which  he  has  been  declared  elected.  Second — 
When  illegal  votes  have  been  received,  or  legal  votes  rejected, 
at  the  polls  sufficient  to  change  the  result.  Third — ^Por  any 
error,  or  mistake,  in  any  of  the  boards  of  judges,  or  canvassers, 
in  counting  or  declaring  the  result  of  the  election,  if  the  error, 
or  mistake,  would  affect  the  result.  Fourth — ^For  malconduct, 
fraud,  or  corruption  on  the  part  of  the  board  of  registry,  or  judges 
of  election,  in  any  precinct,  or  ward,  or  any  of  the  boards  of 
canvassers^  or  on  the  part  of  any  member  of  such  boards.    Fifth 
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— For  any  other  cause   (though  not  above  enumerated),  which 
shows  that  another  was  the  legally  elected  person.* 

1  (Colo.)  Gen.  Stats.  1908,  sec.  2308. 

§  62.     Colorado — Statement. 

The  contestor  must  file  in  the  office  of  the  clerk  of  the  county 
court,  within  ten  days  after  the  day  when  the  votes  are  canvassed, 
a  written  statement  of  his  intention  to  contest  the  election,  set- 
ting forth  the  name  of  the  contestor,  and  that  he  is  an  elector  of 
the  county;  the  name  of  the  contestee,  the  office  contested,  the 
time  of  the  election,  and  the  particular  cause  or  causes  of  the 
contest,  which  statement  must  be  verified  by  the  affidavit  of  the 
contestor,  or  some  elector  of  the  county,  that  the  causes  set  forth 
in  such  statement  are  true,  as  he  is  informed  and  verily  be- 
lieves.* 

&  (Colo.)  Gen.  Stats.  1908|  sec.  2311. 
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CHAPTER  V. 

RESIDENCE  AND  QUALIFICATION. 

\  63.  Besidenee  and  qualificatioiiB. 

S  64.  Qualifications  in  cities. 

I  65.  Effect  of  change  of  boundaries  on  residence, 

S  66.  Washington — ^Who  eligible — Besidenee. 

i  67.  Washington — ^Justice  most  continue  to  reside  in  precinct. 

I  68.  Washington — Office,  where  held — ^Process. 

{  69.  Oregon — ^Who  eligible  as  justice. 

\  TO.  Colorado — Justice  must  reside  in  precinct. 

8  71.  Justices  of  the  peace  not  to  practice  law  or  hare  partner. 

1  72.  Washington — ^Not  to  hold  office  with  an  attorney  except  partner, 

§  6S.   Besidenee  and  Qnalifieations. 

Every  justice  of  the  peace  shall  reside  in  the  city  and  county,  or 
township,  in  which  his  court  is  held,  and  no  person  shall  be  eligible 
to  the  office  of  justice  of  the  peace  unless  he  shall  have  been  a  citizen 
of  the  United  States  and  a  resident  of  the  city  and  county,  or 
county,  in  which  he  is  to  serve  for  one  year  next  preceding  his  elec- 
tion or  appointment.^ 

I  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec  (Utah)  Comp.  Lawi  1907,  sec.  687; 

159;  (Wash.)  Bern.  &  Bal.  Ann.  Codes,  (Wyo.)  Comp.  Stats.  1910,  see.  5187; 

Ke.47;  (Idaho)  Bev.  Codes,  sec.  3885;  (Okl.)  Comp.  Laws  1909,  sec.  8788. 
(Mont.)  Bey.  Codes  1907,  sec.  6311; 

§  61    Qnalifications  in  Cities. 

None  but  duly  admitted  attorneys  are  eligible  for  the  office  of 
justice  of  the  peace  in  cities  of  the  first,  first  and  a  half,  second, 
eecond  and  one-half  and  third  class.^ 

1  Kerr's  Cye.  C.  0.  P.,  sec.  103. 

§  65.    Effect  of  Change  of  Bpnndaries  on  Residence. 

Where,  after  the  election  or  appointment  of  a  justice  of  the 
peace,  the  boundaries  of  the  township  are  90  changed  as  to  make 
him  a  nonresident  of  the  township,  if  he  still  continues  to  act  as 
justice  of  the  peace,  he  will  be  a  de  facto  justice  of  the  peace  for 
tb&t  township,  and  his  right  to  hold  office  and  discharge  the  f  unc- 
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tioDs  thereof  cannot  be  called  in  question  in  collateral  proceed- 
ings.^ 

1  People  y.  Sehorn,  116  Gal.  503,  rel.   Mann,    59   Ind.    46;    Brown    r. 

508,    48    Pac.    495.     See    People    v.  Lunt,  37  Me.  423;  Petersilea  v.  Stone, 

Eoberts,    6    Cal.    214;    Hull    v.    Su-  119    Mass.   465,   20    Am.    Rep.    335; 

perior  Court,  63  Cal.  174, 177;  People  Sheehan's  Case,  122   Mass.  445,  23 

ex  rel.  Hoffman  v.  Hecht,  105  Cal.  Am.  Bep.  374. 
621,  38  Pac.  941;  Case  ▼.  State  ex 

§  66.    Washington— Who  Eligible— Residence. 

No  person  is  eligible  to  the  office  of  justice  of  the  peace  who  is 
not  a  qualified  voter,  and  who  has  not  been  a  resident  of  the 
county  in  which  he  is  elected  six  months  next  preceding  his  elec- 
tion ;  nor  shall  any  sherifiP,  coroner,  or  clerk  of  the  superior  court 
be  eligible  to  or  hold  such  office.^ 

1  Bern.  &  Bal.  Ann.  Codes,  see.  6516. 

§  67.    Washington— Justice  must  Continue  to  Beside  in  Precinct. 

Every  justice  of  the  peace  must  continue  to  reside  and  perform 
all  the  duties  of  his  office  in  the  precinct  for  which  he  was  elected 
or  appointed  during  his  continuance  in  office.^ 

I  Bern.  Sb  BaL  Ann.  Codes  &  Stats.,  sec.  1757. 

f  68.    Washington— Office,  Where  Held— Process. 

Every  justice  of  the  peace  shall  keep  his  office  in  the  precinct 
for  which  he  may  be  elected,  and  not  elsewhere;  but  he  may 
issue  process  in  any  place  in  his  county.^ 

1  Bem.  &  Bal.  Ann.  Codes,  sec.  48. 

§  69.     Oregon— Who  Eligible  as  Justice. 

A  person  is  not  eligible  to  the  office  of  justice  of  the  peace 
unless  he  be  a  citizen  of  the  United  States,  a  qualified  elector 
under  the  constitution  of  this  state,  and  a  resident  of  the  precinct 
wherein  he  is  elected  for  the  period  of  six  months  next  preceding 
his  election.^ 

X  Lord's  Or.  Laws,  sec.  3184. 

§  70.    Colorado — Justice  must  Beside  in  Prednet. 

Each  justice  of  the  peace  must  reside  and  have  his  office  in  the 
precinct  for  which  he  was  elected*^ 

1  (Colo.)  B«v.  Stats.  1908,  sec.  389L 
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§  71.  Justices  of  the  Peace  not  to  Practice  Law  or  Have  Partner. 
No  justice  of  the  peace  is  permitted  to  practice  law  before 
another  justice  of  the  peace  in  the  city,  town  or  county  in  which 
he  resides/  or  to  have  a  partner  acting  as  attorney  or  counsel  in 
any  court  of  this  state.^ 

i  Kerr's  Gyc  C.  C.  P.,  sees.  103|  sides,  but  it  is  probable  that  the 

171.  broader  prohibition  enacted  as  a  part 

>  Kerr's  Cyc.  C.  C.  P.,  sec.  172.  of  the  same  statute  on  April  1,  1880 

Code  of  Civil  Procedure,  section  (Code  Amendments,  1880,  C.  C.  P., 

103,  eonfines  this  prohibition  to  a  page  21)  would  prevail:  (Idaho)  Bev. 

partner  engaged  in  the  practice  of  Codes  1907,  see.  3903;   (Mont.)  Rev. 

law  in  any  justice  court  in  the  city.  Codes  1^7,  sec.  6317;  (Utah)  Comp. 

town  or  county  where  the  justice  re-  Laws  1910,  sec.  694. 

§  72.  Washington— Not  to  Hold  OfSce  With  an  Attorney  Except 
Partner. 
No  justice  of  the  peace  shall  hold  his  office  in  the  same  room 
with  a  practicing  attorney,  unless  such  an  attorney  shall  be  his  law 
partner ;  and  in  that  case,  such  partner  shall  not  be  permitted  to 
appear  or  practice  as  an  attorney  in  any  case  tried  before  such 
justice  of  the  peace.^ 

&  Sem.  ft  BaL  Ann.  Codes,  see.  49. 
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CHAPTER  VL 

TERM  OF  OFFICE. 

§  73.    Term  of  office. 

8  74.    Washington — Term  of  office. 

S  75.    Oregon — Term  of  office — Commencement. 

9  76.    Oregon — Term  of  office — Duration. 
S  77.    Colorado — ^Term  of  office. 

§  73.    Term  of  Office. 

The  term  of  office  of  justices  of  the  peace  shall  be  four  years 
from  and  after  12  o'clock  meridian  on  the  first  Monday  after  the 
first  day  of  January  next  succeeding  their  election.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Pac.   768;   Shearer  v.    City  of  Oak- 

110;   (Mont.)   Bev.  Codes  1907,  sec.  land,  67  Cal.  633,  8  Pac.  384;   Peo- 

6283;  (S.  D.)  Comp.  Laws  1910,  see.  pie  ez  rel.  Wood  v.  Sands,  102  Cal. 

1,  p.  536;  People  ez  rel.  Pennie  v.  12,  17,  36  Pac.  404;  People  ez.  rel. 

Bansom,   58    Cal.    558,    561;    Bailey  Bichardson  v.  Cobb,  133  Cal.  74^  77, 

T.  Board  Supervisors,  66  Cal.  10,  4  65  Pac.  325. 

• 

§  74.    Washington— Term  of  Office. 

Every  justice  of  the  peace  holds  office  for  the  term  of  two 
years,  and  until  his  successor  is  elected  and  qualified.^ 

i  Bem.  &  Bal.  Ann.  Codes,  vecs.  6520,  9365. 

§  75.     Oregon — ^Term  of  Office — Commencement. 

Term  of  office  of  the  justice  of  the  peace  shall  commence  on  the 
first  Monday  in  July  next  following  the  election  of  such  justice.^ 

1  Lord's  Or.  Laws,  sec.  3180. 

§  76.    Oregon— Term  of  Office— Duration. 

The  justice  of  the  peace  holds  his  office  for  two  years  and  until 
his  successor  is  elected  and  qualified.^ 

1  Lord's  Or.  Laws,  sec.  3185. 

§  77.     Colorado — ^Term  of  Office. 

The  justice  of  the  peace  holds  his  office  for  the  term  of  twe 
years.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3706w 
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CHAPTER  Vn. 

OATH. 

i  78.  Oath. 

9  79.  Oath — Time  of  taking  or  filing, 

i  80.  Oath — Before  whom  taken. 

I  81.  Oath— Where  filed. 

S  82.  Washington — Township  jnatieee — Oath. 

i  83.  Washington— Penalty  for  entering  on  datiei  before  taking  oath. 

i  84.  Oregon— Oath  of  offiee. 

§78.    Oattu 

Before  the  justice  of  the  peace  enters  on  the  duties  of  his  office, 
he  must  take  and  subscribe  the  following  oath : 

"I  do  [solemnly]  swear  [or  affirm,  as  the  cas^  may  be]  that  I 
will  support  the  constitution  of  the  United  States,  and  the  con- 
stitution of  the  state  of  California,  and  that  I  will  faithfully  dis- 
eharge  the  duties  of  the  office  of  justice  of  the  peace,  in  and  for 
,  according  to  the  best  of  my  ability. '  *  * 

i  (CaL)   Const.,  art.  20,  see.  163;  241,  244,  85  Am.  Dee.  62;  Const.,  art. 

Kerr's    Cyo.    Pol.    Code,    see.    904;  11,  sec.  3.    As  to  the  constitutional- 

Swamp  Land  B.  Dist.  ▼.  Wilcox,  76  ity  of  law  requiring  any  other  oath 

Cal.  443,  452, 14  Pae.  843, 17  Pac.  241;  than  that  provided  for  in  the  consti- 

People  ez  reL  Davidson  v.  Perry,  79  tution,  as  a  qualification  for  office, 

CaL  105,  109,  21  Pac.  423.    See,  also,  see  Bradley  v.  Clark,  133  Cal.  196,  65 

People  ex  rel.  Bynerson  ▼.  Kelsey,  34  Pac  395. 
CaL  470,  474;  Ex  parte  Yale,  24  CaL 

§  79.    Oath— Time  of  Taking  or  Filing. 

The  oaih  of  ofSce  must  be  taken,  subscribed  and  filed  within  ten 
da3rs  after  the  justice  has  notice  of  his  election  or  appointment,  or 
before  the  expiration  of  fifteen  days  from  the  commencement  of 
his  term  of  ofKce,  when  no  such  notice  has  been  given.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  907;  Cal.  105,  109,  21  Pac.  423;  People  ex 

People  ez  rel.  Showers  ▼.  Taylor,  57  rel.  Finigan  y.  Perkins,  85  CaL  509, 

Gal.  620,  621;  People  ez  reL  Culbert-  511,  512,  513,  26  Pae.  245;  People  ez 

wn  V.  Potter,  63  Cal.  127,  128;  HuU  rel.  Barker  v.  Sharon,  127  Cal.  347, 

V.  Superior  Court,  63  Cal.  174,  176;  350,  351,  59  Pae.  784. 
People  ez  rel.  Davidson  v.  Perry,  79 

8 
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§  80.    Oath— Before  Whom  Taken. 

The  oath  may  be  taken  before  any  officer  authorized  to  admin- 
ister oaths.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  908;  Payne  t.  San  Franeiico^  3  Cal.  122,  127. 

§  81.    Oath— Where  Filed. 

The  oaths  of  office  of  justices  of  the  peace  certified  by  the 
officer  before  whom  the  same  are  taken  must  be  filed  within  the 
time  required  by  law,  in  the  offices  of  the  county  clerks  of  their 
respective  counties.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  907;       Perry,  79  Cal.  105,  109,  110,  111,  21 

Swamp  Land  B.  Dist.  v.  Wilcox,  75      ^*f-  ^^^'        ,.  ..... 

As  to  recordinfi:  oath  of  lustice  not 
Cal.  443,  452,  14  Pac.  843,  17  Pac.      ^^^^^^  ^  ^^^^  ^^  ^^^^^  ^^^, 

241;    People    ex    rel.    Davidson    t.      Lund  v.  Ozanne  (N.  M.),  84  Pac.  710. 

§  82.    Washington — ^Township  Justices — ^Oath. 

Every  person#elected  or  appointed  to  the  office  of  justice  of  the 
peace  must,  within  two  weeks  after  receiving  notice  thereof,  take 
and  subscribe  before  any  other  officer  duly  authorized  to  admin- 
ister oaths,  an  oath  to  support  the  constitution  of  the  United 
States  and  of  the  state  of  Washington  and  faithfully  and  impar- 
tially to  discharge  the  duties  of  his  office  according  to  the  best  of 
his  ability.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  9361. 

§  83.  Washingfton— Penalty  for  Entering  on  Duties  Before  Tak- 
ing Oath. 
If  any  town  officer  who  is  required  by  law  to  take  the  oath  of 
office  enters  upon  the  duties  of  his  office  before  taking  such  oath, 
he  forfeits  to  such  town  the  sum  of  fifty  dollars,  and  the  same  to 
go  to  the  county  poor  fund.^ 

1  Bern.  &  Bal.  Ann.  Codes,  sec.  9363. 

§  84.    Oregon— Oath  of  Office. 

The  oath  of  office  of  a  justice  of  the  peace  must  be  filed  with 
the  county  clerk  of  the  county  wherein  he  is  elected  indorsed  upon 
his  certificate  of  election,  and  subscribed  by  him,  to  the  effect  that 
he  will  support  the  constitution  of  the  United  States  and  of  this 
state,  and  faithfully  and  honestly  demean  himself  in  office.*- 

X  Lord's  Or.  Laws,  sec  3180. 
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CHAPTER  VITL 

BOND. 

85.  Bond — ^How  fixed. 

86.  Bond — Number  of  snreties. 

87.  Bond — How  payable. 

88.  Bond — Approval,  recording  and  filing. 

89.  Bond — Condition  of. 

90.  Bond — ^Porm. 

91.  Bond — Examination  of  sureties* 

92.  Washington — ^Bond. 

93.  Washington — ^Bond — ^Form. 

94.  Washington — Bond  to  be  filed — Action  and  judgment  upon. 

95.  Washington — Township  justices — ^Bond. 

96.  Colorado— Bonds  and  oath  of  justice  and  constable. 

97.  Colorado— Copy  of  bond  evidence. 

98.  Colorado — Sureties  not  bound  beyond  amount  of  bond. 

99.  Colorado — Execution — Property  of  principal  taken  first. 

100.  Colorado— Bonds  remain  in  force  three  years. 

101.  Colorado — Judgment  for  full  penalty  of  bond. 

102.  Colorado— Execution  from  time  to  time  for  breaches. 

103.  Oregon — Official  undertaking — ^Form. 

104.  Qualification  of  sureties — ^Filing  and  approval  of  justice's  bond. 


§  86.    Bond— How 

The  board  of  supervisors  of  each  county  must,  on  or  before  the 
first  Monday  in  September  preceding  the  election  of  justices  of 
the  peace,  prescribe  the  amount  in  which  said  officers  must  execute 
ofiScial  bonds.^ 


1  See  Kerr's  Pol.  Code,  sec.  4022; 
Leonard  v.  January,  56  Cal.  1,  3;  Bar- 
to  V.  Kalloeh,  56  Cal.  95, 105;  People 
ex  rel.  Stoddard  v.  Williams,  64  Cal. 
87,  S/9,  27  Pac.  939. 

NeTada. — In  general:  State  t. 
Kruttschwitt,  4  Nev.  178;  King  t. 
Grannis,  3  Nev.  548;  McDonald  v. 
Prescott,  2  Kev.  109;  Kruttschwitt  v. 
Hanck,  6  Nev.  163;  State  v.  Bhoades, 


6  Nev.  352,  7  Nev.  434;  State  t. 
Wells,  8  Nev.  105;  State  v.  Nevin, 
19  Nev.  162;  Jeffres  t.  Walsh,  14 
Nev.  143;  White  Pine  Co.  v.  Herrick, 
19  Nev.  34;  Alderson  v.  Menders,  16 
Nev.  298. 

As  to  justice  not  liable  on  his  bond 
for  unofficial  acts:  Polk  v.  Peterson 
(Tex.  Civ.  App.),  15  Tex.  Ct.  922,  93 
S.  W.  504. 


§  86.    Bond— Number  of  Sureties. 

The  official  bond  of  the  justice  of  the  peace  must  be  signed  by 
the  principal  and  at  least  two  sureties.^' 


1  Kerr's  C^e.  PoL  Code,  sec.  954. 
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§  87.    Bond— How  Payable. 

All  ofScial  bonds  must  be  in  fonn  joint  and  seyeral,  and  made 
payable  to  the  state  of  California^ 


1 


1  Ken's  Cyc.  Pol.  Code,  lec.  958;  192;  City  of  Oakland  r.  Snow,  146 

Hubert  v.  Mendheim,  64  Cal.   212,  Cal.   419,   425,   78   Pae.   1060.    See, 

217,  30  Pac.  633;  Heppe  v.  Johnson,  also,  Tevis  v.  BandaU,  6  Cal.  632, 

73  Cal.  265,  270,  14  Pac.  833;  People  .  636,  65  Am.  Dee.  574;  People  t.  LoTe, 

▼.  Stacy,  74  Cal.  373,  375,  16  Pac.  19  Cal.  676,  681. 

§  88.    Bond— Approval,  Recording  and  Filing. 

The  ofScial  bonds  of  justices  of  the  peace  must  be  approved  by 
the  judge  of  the  superior  court,  recorded  in  the  oflSce  of  the  county 
recorder,  and  then  filed  in  the  county  clerk's  office.^ 

1  Kerr's  Cyc  Pol.  Code,  sec.  950;       ors,  10  Cal.  344,  345;  Miller  ▼.  Board 
People  T.  Brejfogle,  17  Cal.  504,  509;      of  Supervisors,  25  Cal.  93,  96. 
People  ex  rel.  De  Fri^s  v.  Supervis- 

§  89.    Bond— Condition  of. 

The  condition  of  the  official  bond  must  be  that  the  justice  of  the 
peace  will  well,  truly  and  faithfully  perform  all  official  duties  then 
required  of  him  by  law,  and  also  all  such  additional  duties  as  may 
be  imposed  on  him  by  any  law  of  the  state  of  California.^ 

1  Kerr's  Cyc.  Pol.  Code,  seo.  954. 

§  90.    Bond— Fonn. 

Know  all  men  by  these  presents:  That  we,  John  Doe,  as  prin- 
cipal, and and ,^  as  sureties,  are  jointly  and  sever- 
ally^ bound  unto  the  state  of  California'  in  the  follo%7ing  penal 

sums,  to  wit:  The  said  principal  in  the  penal  sum  of  

dollars,^  and  the  said  sureties  in  the  following  penal  sums,  to  wit : 

The  said in  the  penal  sum  of dollars ;  the  said 

in  the  penal  sum  of dollars,  etc.,'  for  the  payment  of  which, 

well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally  by  these  presents. 

The  condition*  of  the  above  obligation  is  such  that,  whereas  the 
above-named  principal  John  Doe  was  at  a  general  election  held  in 

this  state  on  the day  of  November,  19 ,  duly  elected  to 

the  office  of  justice  of  the  peace,  in  and  for  the  township  of , 

county  of  ■  [or  city  and  county  of ],  and  state  afore- 

said. 
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NoWy  therefore,  fhe  condition  of  this  obligation  is  such,  that  if 
the  said  John  Doe  shall  well,  truly  and  faithfully  perform  all 
<^eial  duties  now  required  of  him  by  law,  and  also  all  official 
duties  that  may  subsequently  be  required  of  him  by  legislative 
enactment,  which  may  be  passed  subsequent  to  the  execution  of  this 
bond,  then  this  obligation  is  to  be  void  and  of  no  effect ;  otherwise 
to  remain  in  full  force  and  effect 

[Witness  our  hands  and  seals  thfe day  of  ,  19 J 


1  As  to  number  of  Boroties,  mo 
PoL  Codo,  sec.  95S. 

s  Ab  to  natuTe  of  obligation,  see 
Pol.  Code,  see.  958;  Tevia  t.  BandaU, 
6  Cal.  632;  People  T.  Breyfogle,  17 
Cal.  504;  People  t.  Hartley,  2  CaL 
585. 

s  Must  be  made  payable  to  the 
state  of  CaUfomia:  Pol.  Code,  see. 
958. 

*  The  bond  muat  be  signed  by  tbe 
office-holder  as  principal  in  the  full 
amount  of  the  bond. 

B  As  to  the  amount  each  surety 
can  sign  for,  see  Pol.  Code,  sec.  956. 

*  As  to  the  condition  of  the  bond, 
see  Pol.  Code,  sec  954.    For  official 


bonds  in  general,  see  Pol.  Code,  sees. 
947-987,  incl. 

T  In  mandamus  by  a  justice  of  the 
peace  to  compel  payment  of  salary 
aUowed  to  him  in  criminal  cases,  his 
approved  bond  should  have  been  re- 
ceiyed  in  evidence,  though  the  affi- 
davit of  the  sureties  attached  thereto 
was  not  in  the  form  required  by  the 
statute.  It  cannot  be  said  that  such 
affidavit  was  the  only  evidence  be- 
fore the  judge  who  approved  the 
bond;  and  his  approval  was  suffi- 
cient to  entitle  it  to  be  recorded  and 
received  in  evidence,  the  same  being 
in  other  respects  in  due  form  of  law: 
Guiberson  v.  Argabrite,  3  CaL  App. 
768,  87  Pac.  226. 


§  91.    Bond— Examination  of  Sureties. 

All  persons  offered  as  sureties  on  official  bonds  may  be  examined 
on  oath  touching  their  qualifications,  and  no  person  can  be  offered 
as  surety  on  any  such  bond  unless  he  is  a  resident  and  freeholder 
or  householder  within  the  state,  and  is  worth  in  real  or  personal 
property,  or  both,  situated  in  this  state,  the  amount  of  his  under- 
taking over  and  above  all  sums  for  which  he  is  already  liable, 
exclusive  of  property  exempt  from  execution  or  forced  sale.^ 

1  Henning's  Oen.  Laws,  p.  212. 


§  92.    Washington— Bond. 

Every  person  elected  a  justice  of  the  peace  must,  at  the  time 
of  filing  his  oath  of  office  in  the  office  of  the  county  auditor,  enter 
into  a  bond  with  the  board  of  commiissioners  of  the  proper  county, 
with  two  or  more  sureties,  residents  of  the  county,  to  be  approved 
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by  the  said  anditor,  in  the  sum  of  five  hundred  dollars,  condi- 
tioned that  he  will  faithfully  pay  over,  according  to  law,  all 
moneys  which  shall  come  into  his  hands  by  virtue  of  his  office 
as  justice  of  the  peace.^ 

i  Bern.  &  BaL  Ann.  Code,  sec.  6518. 

§  93.    Washington— Bond— Form. 

Said  bond  may  be  in  the  following  form: — 

KJQOw  all  men  by  these  presents,  that  we,  J  P,  A  B,  and  0  D, 
are  held  and  firmly  bound  unto  the  board  of  county  commissioners 

of  the  county  of ,  in  the  state  of  Washington,  in  the  sum 

of  five  hundred  dollars,  for  the  payment  of  which  we  jointly  and 
severally  bind  ourselves,  our  heirs,  executors,  and  administrators. 

Sealed  with  our  seals ;  dated  this day  of : ^  A.  D. 

19 . 

Whereas,  the  said  J  P  has  been  duly  elected  a  justice  of  the 

peace  in  and  for  the  precinct  of ,  in  the  county  of , 

state  of  Washington, ,  A.  D.  19 ,  nerw  the  condition  of 

the  above  obligation  is  such,  that  if  the  said  J  P  shall  faithfully  pay 
over  to  the  parties  entitled  thereto  according  to  law,  all  moneys 
which  shall  come  into  his  hands  by  virtue  of  his  office  as  justice  of 
the  peace,  then  this  obligation  shall  be  void,  but  otherwise  it  shall 
remain  in  full  force  and  eflfect.^ 

1  Bern.  &  Bal.  Ann.  Code,  see.  051 8. 

§  94.    Washington— Bond  to  be  Filed— Action  and  Judgment 
upon. 

Such  bond  must  be  filed  in  the  office  of  the  county  clerk,  and 
every  person  aggrieved  by  a  breach  of  the  condition  thereof  may, 
by  an  action  upon  the  bond,  have  judgment  against  the  justice 
and  sureties  for  such  sum  as  he  may  show  himself  entitled  to, 
with  costs,  and  interest  at  the  rate  of  twenty-five  per  cent  per  an- 
num; and  upon  any  such  judgment,  stay  of  execution  must  not 
be  allowed.^ 

1  Bern.  &  Bal.  Ann.  Code,  sec.  6319. 

§  95.     Washington — Township  Justices — Bond. 

A  township  justice  must  execute  a  bond  to  the  state  of  Wash- 
ington, with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
chairman,  in  the  penal  suih  of  not  less  than  five  hundred  dollars 
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nor  more  than  one  thousand  dollars,  conditioned  for  the  faithful 
discbarge  of  his  official  duties.  Said  chairman  must  indorse 
thereon  his  approval  of  the  sureties  named  in  such  bond,  and  such 
justices  must  immediately  file  the  same,  together  with  his  oath  of 
office,  duly  certified,  with  the  clerk  of  the  county  of  the  proper 
county  for  the  benefit  of  any  person  aggrieved  by  the  acts  of  said 
justice ;  and  any  person  aggrieved  may  maintain  an  action  on  said 
bond  in  his  own  name  against  said  justice  and  his  sureties.^ 

t  Bern.  *  BaL  Ann.  Codes  ft  Stati.^  sec.  9361. 

$  96.    Colorado— Bonds  and  Oath  of  Justice  and  Constable. 

Every  justice  of  the  peace  and  constable  before  entering  upon 
the  dnties  of  his  office,  must  give  bond  in  precincts  having  a  popu- 
lation of  twenty-five  thousand  and  more  than  ten  thousand,  in  the 
sum  of  five  thousand  dollars ;  in  precincts  having  a  population  of 
less  than  ten  thousand  and  more  than  five  thousand,  in  the  sum  of 
two  thousand  dollars;  in  all  other  precincts  in  the  sum  of  one 
thousand  dollars,  payable  to  the  people  of  the  state  of  Colorado, 
with  the  sureties  to  be  approved,  as  required  by  law,  and  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office,  and 
that  he  will  be  liable  for  all  moneys  which  may  come  to  his  hands 
by  virtue  of  his  office,  and  must  subscribe  the  oath  of  office^  pro- 
vided by  law,  which  shall  be  indorsed  on  his  bond.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3884. 

§  97.    Colorado — Copy  of  Bond  Evidence. 

In  suits  on  the  official  bonds  of  justices  of  the  peace  and  con- 
stables, a  copy  of  such  bond,  authenticated  under  the  official 
signature  and  seal  of  the  clerk  of  the  county  with  whom  it  is  filed, 
may  be  read  in  evidence.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  8885. 

§  98.     Colorado — Snreties  not  Bound  Beyond  Amount  of  Bond. 

Sureties  are  not  liable  in  execution  beyond  the  amount  of 
the  penalty  of  their  bond ;  but  the  liability  of  the  principal  con- 
tinues after  the  penalty  of  the  bond  is  exhausted,  and  the  court 
may  continue  to  award  execution  as  occasion  may  require.^ 

1  (Colo.)  Bev.  Stats.  1908^  sec.  3886. 
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§  99.    Oolorado^Ezeontion— Property  of  Principal  Taken  First 

When  judgment  has  been  rendered  against  any  justice  of  the 
peace  or  constable,  and  his  sureties  on  his  official  bond,  execu- 
tion may  issue  against  all  of  them ;  but  the  officer  executing  the 
same  must  not  levy  upon  the  property  of  the  sureties  until  he 
shall  fail  to  find  sufficient  property  of  the  justice  of  the  peace, 
or  constable,  to  satisfy  such  execution.  However,  the  execution 
is  a  lien  on  the  property  of  the  sureties,  as  in  other  cases.^ 

i  (Colo.)  Bev.  Stats.  1908,  see.  3887. 

§  100.     Colorado — Bonds  Remain  in  Force  Three  Tears. 

All  bonds  given  by  justices  of  the  peace  and  constables  remain 
in  force  three  years  after  the  expiration  of  their  respective  terms 
of  office ;  and  when  such  bonds  are  renewed,  or  new  bonds  given, 
such  renewal  of  giving  of  a  new  bond  shall  not  satisfy  or  vacate 
any  such  previous  bond';  but  each  bond  stands  good  in  relation  to 
all  matters  and  things  done  or  omitted  to  be  done  within  the 
term  of  office  for  which  such  bond  shall  have  been  given.  But 
where  by  law  any  justice  or  constable  is  authorized  or  required 
to  complete  any  business,  or  perform  any  duties  growing  out  of 
business  commenced  and  in  his  hands  previous  to  going  out  of 
office,  the  bond  applies  to  such  cases,  until  such  business  is  con- 
cluded by  such  justice  or  constable.* 

I  (Colo.)  Bev.  Stats.  1908,  sec.  3888. 

§  101.    Colorado — Judgment  for  Full  Penalty  of  Bond.. 

In  all  cases  of  suits  on  the  official  bonds  of  justices  of  the  peace 
and  constables,  judgment  must  be  entered  for  the  full  penalty 
of  the  bond  in  favor  of  the  people  of  the  state  of  Colorado ;  but 
execution  may  only  issue  for  the  amount  found  to  be  due,  with 
interest  and  costs.^ 

1  (Colo.)  Hay.  Stats.  1908,  sec.  3889. 

§  102.     Colorado— Exeoution  flrom  Time  to  Time  for  Breaches. 

After  such  judgment  is  obtained  the  court  may  from  time  to 
time  award  execution  against  the  defendant  or  defendants  for  any 
breach  of  the  conditions  of  their  bond,  or  for  the  violation  of  any 
provisions  of  the  law  relating  to  justices  and  constables ;  no  such 
subsequent  execution  can,  however,  be  issued  until  the  defendants 
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have  been  snmmoned,  by  writ  of  scire  facias,  in  the  usual  form, 
to  appear  and  show  cause  why  such  execution  shall  not  be 
awarded.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3890. 

§  103.     Oregon — Official  Undertaking— Form. 

The  official  undertaking  of  the  justice  may  be  in  substantially 
the  following  form : 

Whereas has  been  duly  elected  a  justice  of  the  peace 

in  and  for  the  precinct  of ,  in  the  county  of , 

at  an  election  held  on  the day  of ,  19 ,  we, 

and ,  hereby  undertake  that  if  the  said  shall 

not  faithfully  pay  over  according  to  law  all  moneys  that  shall 
come  into  his  hands  by  virtue  of  such  office,  then  we,  or  either  of 
us,  will  pay  to  the  state  of  Oregon  the  sum  of  one  thousand 
dollars.^ 


1  Lord's  Or.  Laws,  see.  3181. 

§  104.    Qnalification  of  Sureties— Filing  and  Approval  of  Jus- 
tice's  Bond. 

The  sureties  in  such  undertaking  must  have  the  qualifications 
of  bail,  and  be  residents  of  the  county,  and  their  justification  must 
be  filed  with  the  undertaking,  and  the  undertaking  must  be  ap- 
proved by  the  derk.^ 

1  Lord's  Or.  Laws,  sec.  3188. 
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CHAPTER  IX 

VACANCIES. 

Vacancy — On  creation  of  new  township. 

YacaneieBy  occur  how. 

Resignations,  to  whom  made. 

Besignation — Form. 

Bemoval  from  office  for  violation  or  neglect  of  official  duty. 

Notice  of  removal,  by  and  to  whom  given. 

Accusation  to  be  presented  by  the  grand  jury. 

Form  of  accusation. 

Accusation  of  impeachment  to  be  transmitted  to  the  district  attorney, 

and  copy  served  on  the  defendant. 
Proceedings  if  defendant  does  not  appear. 
Defendant  may  object  to  or  deny  the  accusation* 
Form  of  objection. 
Manner  of  denial. 

If  objection  overruled,  defendant  must  answer. 
Proceedings  upon  plea  of  guilty,  refusal  to  answer  or  deny. 
Trial  by  jury. 

State  and  defendant  entitled  to  process  for  witnesses. 
Judgment  upon  conviction,  and  its  form. 

Appeal,  how  taken — ^Defendant  to  be  superseded  and  vacancy  filled. 
Bemoval  by  summary  proceedings  before  superior  courts. 
Becall  of  justices  of  the  peace   in  municipalities. 
Vacancy — ^By  absence  from  state. 
Vacancy — Conviction  of  a  felony — Giving  bribes  to  judges,  jurors, 

referees,  etc. 
Beceiving  bribes  by  judicial  officers,  jurors,  etc. 
Extortion — Misconduct  of  judicial  officers— Stenographers. 
Improper  attempts  to  influence  jurors,  referees,  etc 
Misconduct  of  jurors,  referees,  etc. 
Justice  or  constable  purchasing  judgment. 
Officers  to  forfeit  and  be  disqualified  from  holding  office. 
Larceny,  destruction,  etc.,  of  records  by  officers  having  them  in  custody. 
Officer  refusing  to  receive  or  arrest  parties  charged  with  crime. 
Penalty  for  failure  to  pay  over  fine  collected. 
Oregon — ^Bribing  or  offering  to  bribe  officer. 
Oregon — Officer  receiving  or  agreeing  to  receive  bribe. 
Oregon — Judicial  officer  defined. 
Oregon — Malfeasance  or  negligence  in  office. 
Oregon — ^Destroying,  secreting,  or  mutilating  public  records. 
Washington — ^Bribery  of  public  officer. 
Washington — Asking  or  receiving  bribe. 
Washington — Misconduct  of  public  officer. 
Washington — Injury  to  public  record. 
Washington — Injury  to  and  'misappropriation  of  record. 
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I  147.  WuliiBgtoB — Buying  demand  or  promising  reward  bj  Justiee  or  con- 
stable. 

14S.    Washington — Solemnizing  unlawful  marriage. 

14Sk»    Oolorado-— Bribery  of  judge  or  justice  of  the  peace. 

150.    Colorado— Attempt  to  bribe — Offer  to  accept  bribe — Penalty. 

151«  Colorado— Judge  or  other  officer  purloining  records  or  documents- 
Penalty. 

162.    Colorado— Judge  or  officer  receiving  reward — Penalty. 

153.  Colorado^Taking  illegal  fees — Triple  damages — Penalty. 

154.  Colorado — Officer  taking  reward  for  omission  of  duty. 
156.    Coloiado — Malfeasance  in  office — RemovaL 

156.  Vacancy — From  failure  to  qualify. 

157.  Effect  of  failure  to  qualify. 

158.  Vacancies — How  filled. 

159.  Washington — Township  yacancies — How  filled. 

160.  Washington — Township  vacancies  from  failure  to  elect. 
16L  Oregon — ^Vacancy,  how  filled. 

162.  Colorado — ^Vacancies  in  precinct  office — County  commissionen  appoint. 

163.  Yaeancies — Powers  of  board  of  supervisors — How  limited* 

164.  Vacancies — ^Powers  of  governor. 

165.  Vacancies — Papers  and  dockets  to  be  deposited  where. 

166.  Washington — Vacancy — Deliver  books  to  successor. 

167.  Washington — Failure  to  deliver  books,  etc. 

168.  Vacancy — ^Who  is  successor. 

169.  Vacancies,  how  filled  when  not  otherwise  provided  for. 

170.  Vacancies  occurring  during  recess  of  the  legislature. 

171.  Term  of  appointee  to  fill  vacancy. 

172.  Power  and  duty  of  officers  filling  unexpired  terms. 

173.  Possession  of  books  and  papers. 

174.  Proceedings  to  compel  delivery  of  books  and  papers. 

175.  Attachment  and  warrant  to  enforce. 

176.  Proceedings  not  affected  by  vacancy. 

§  105.    Vacancy — On  Creation  of  New  Township. 

When  a  township  is  created,  the  office  of  justice  of  the  peace 
for  the  township  is  created,  and  is  then  vacant  and  to  be  thereupon 
filled  by  appointment  or  election  as  provided  by  law.  An  office 
is  vacant,  in  the  eyes  of  the  law,  whenever  it  is  unoccupied  by  a 
legally  qualified  incumbent  who  has  a  lawful  right  to  continue 
therein  until  the  happening  of  some  future  event.  A  newly  cre- 
ated office,  which  is  not  filled  by  the  tribunal  which  created  it, 
becomes  vacant  on  the  instant  of  its  creation,  an  existing  office 
without  an  incumbent  being  vacant  whether  it  be  a  new  or  an  old 
one.* 

1  People  y.  Chaves,  122  CaL  134,  54  Pac.  596;  10  Am.  &  Eng.  Ency.  of 
Law,  437,  and  cases  cited. 


§§  106-108  hillter's  justices'  code.  44 

§  106.     Vacancies,  Occur  How. 

An  office  becomes  vacant  on  the  happening  of  either  of  the  fol- 
lowing events  before  the  expiration  of  the  term : 

1.  The  death  of  the  incumbent ; 

2.  His  insanity,  found  upon  a  commission  of  lunacy  issued  to 
determine  the  fact; 

3.  His  resignation; 

4.  His  removal  from  office; 

5.  His  ceasing  to  be  an  inhabitant  of  the  state,  or,  if  the  office 
be  local,  of  the  district,  county,  city,  or  township  for  which  he 
was  chosen  or  appointed,  or  within  which  the  duties  of  his  office 
are  required  to  be  discharged; 

6.  His  absence  from  the  state  without  permission  of  the  legisla- 
ture beyond  the  period  allowed  by  law; 

7.  His  ceasing  to  discharge  the  duties  of  his  office  for  the  period 
of  three  consecutive  months,  except  when  prevented  by  sickness, 
or  when  absent  from  the  state  by  permission  of  the  legislature ; 

8.  His  conviction  of  a  felony,  or  of  any  oflfense  involving  a  vio- 
lation of  his  official  duties ; 

9.  His  refusal  or  neglect  to  file  his  official  oath  or  bond  within 
the  time  prescribed; 

10.  The  decision  of  a  competent  tribunal  declaring  void  his 
election  or  appointment.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  996. 

§  107.    Resignations,  to  Whom  Made. 

Resignations  must  be  made  in  writing,  and  made  as  follows : 
By  all  officers  commissioned  by  the  governor,  to  the  governor; 
By  all  county  and  township  officers  not  commissioned  by  the 
governor,  to  the  clerk  of  the  board  of  supervisors  of  their  respec- 
tive counties.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  995. 

f  108.    Resignation— Form. 

To  the  Clerk  of  the  Board  of  Supervisors  of  the  County  of 

^^^^^^^^^^^^^  • 
I  hereby  tender  my  resignation  as  justice  of  the  peace  of 
in  said  county,  to  take  effect . 


\2>^tzdi  and  signed.) 


\ 
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§  109.     Semoval  from  Ol&ce  for  Violation  or  Neglect  of  OflBcial 
JMj. 

In  addition  to  the  penalty  affixed  by  express  terms,  to  every 
neglect  or  violation  of  official  duty  on  the  part  of  public  officers, 
state,  county,  city,  or  township,  where  it  is  not  so  expressly  pro- 
vided, they  may,  in  the  discretion  of  the  court,  be  removed  from 
office.* 

1  Kerr's  Cye.  Pen.  Code,  sec  66L 

§  110.    Notice  of  Removal,  by  and  to  Whom  Oiven. 

Whenever  an  officer  is  removed,  declared  insane,  or  convicted 
of  a  felony  or  offense  involving  a  violation  of  his  official  duty, 
or  whenever  his  election  or  appointment  is  declared  void,  the 
body,  judge,  or  officer  before  whom  the  proceedings  were  had  must 
give  notice  thereof  to  the  officer  empowered  to  fill  the  vacancy.* 

1  Kerr's  Cyc.  Pol.  Code,  see.  997. 

§  HI.    Accusation  to  be  Presented  by  the  Grand  Jury. 

An  accusation  in  writing  against  any  district,  township,*  or 
municipal  officer,  for  willful  or  corrupt  misconduct  in  office,  may 
be  presented  by  the  grand  jury  of  the  county  for  or  in  which  the 
officer  accused  is  elected  or  appointed.* 

1  A  justice  of  the  peace  is  sneh  officer, 
s  Kerr's  Cye.  Pen.  Code,  sec.  758. 

§  113.    Form  of  Accusation. 

The  accusation  must  state  the  offense  charged,  in  ordinary  and 
concise  language,  and  without  repetition.^ 

1  Kerr's  Cyc  Pen.  Code,  sec.  759. 

§  113.     Accusation  of  Impeachment  to  be  Transmitted  to  the 
District  Attorney,  and  Copy  Served  on  the  Defendant. 

The  accusation  must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  district  attorney  of  the  county,  except  when  he  is  the 
officer  accused,  who  must  cause  a  copy  thereof  to  be  served  upon 
the  defendant  and  require  by  notice  in  writing  of  not  less  than 
ten  days,  that  he  appear  before  the  superior  court  of  the  county, 
at  a  time  mentioned  in  the  notice,  and  answer  the  accusation. 
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The  original  accusation  must  then  be  filed  with  the  clerk  of  the 
court.* 

1  Kerr's  Cyc.  Pen.  Code,  sec.  760,  _ 

§  114.    Proceedings  if  Defendant  Does  not  Appear. 

The  defendant  must  appear  at  the  time  appointed  in  the  notice 
and  answer  the  accusation,  unless  for  some  sufficient  cause  the 
court  assign  another  day  for  that  purpose.  If  he  does  not  appear, 
the  court  may  proceed  to  hear  and  determine  the  accusation  in 
his  absence.* 

1  Kerr's  Cyc.  Pen.  Code,  sec.  761. 

§  116.    Defendant  may  Object  to  or  Deny  the  Accusation. 

The  defendant  may  answer  the  accusation  either  by  objecting 
to  the  sufficiency  thereof,  or  of  any  article  therein,  or  by  denying 
the  truth  of  the  same.* 

1  Kerr's  Cyc.  Pen.  Code,  sec.  762. 

§  116.    Form  of  Objection. 

If  he  objects  to  the  legal  sufficiency  of  the  accusation,  the  ob- 
jection must  be  in  writing,  but  need  not  be  in  any  specific  form, 
it  being  sufficient  if  it  presents  intelligibly  the  grounds  of  the 
objection.* 

1  Kerr's  Cyc.  Pen.  Code,  sec.  763. 

§  117.    Manner  of  Denial. 

If  he  denies  the  truth  of  the  accusation,  the  denial  may  be  oral 
and  without  oath,  and  must  be  entered  upon  the  minutes.* 

I  Kerr's  Cyc.  Pen.  Code,  sec.  764. 

§  118.    If  Objection  Overruled,  Defendant  must  Answer. 

If  an  objection  to  the  sufficiency  of  the  accusation  is  not  sus- 
tained, the  defendant  must  answer  thereto  forthwith.* 

1  Kerr's  Cyc.  Pen.  Code,  sec.  765. 

§  119.     Proceedings  upon  Plea  of  Guilty,  Refusal  to  Answer  or 
Deny. 

If  the  defendant  pleads  guilty,  or  refuses  to  answer  the  Re- 
cusation, the  court  must  render  judgment  of  conviction  against 
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him.  If  he  denies  the  matters  charged,  the  court  mnst  imme- 
diately, or  at  such  time  as  it  may  appoint,  proceed  to  try  the  ac- 
cusation.^ 

1  Kerr's  Cjc.  Pen.  Code,  see,  766. 

§  120.    Trial  by  Jury. 

The  trial  must  foe  by  a  jury,  and  conducted  in  all  respects  in 
the  same  manner  as  the  trial  of  an  indictment  for  a  misdemeanor.^ 

1  Kerr's  Cye.  Pen.  Code,  sec.  767. 

§  121.     State  and  Defendant  Entitled  to  Process  for  Witnesses. 

The  district  attorney  and  the  defendant  are  respectively  en- 
titled to  such  process  as  may  be  necessary  to  enforce  the  attend- 
ance of  witnesses  as  upon  a  trial  of  an  indictment.^ 

i  Kerr's  Cye.  Pen.  Code,  see.  768. 

§  122.    Judgment  upon  Conviction,  and  Its  Form. 

Upon  a  conyiction,  the  court  must,  at  such  time  as  it  may  ap- 
point, pronounce  judgment  that  the  defendant  be  removed  from 
ofSce;  but,  to  warrant  a  removal,  the  judgment  must  be  entered 
upon  the  minutes,  and  the  causes  of  removal  must  be  assigned 
therein.* 

1  Kerr's  Cje.  Pen.  Code,  sec.  769. 

§  123.  Appeal,  How  Taken— Defendant  to  be  Superseded  and 
Vacancy  Filled. 
From  a  judgment  or  decree  of  removal  from  office,  an  appeal 
may  be  taken  to  the  supreme  court  in  the  same  manner  as  from 
a  judgment  in  a  civil  action,  but  until  such  judgment  is  reversed, 
the  defendant  is  suspended  from  office  after  thirty  days  from  the 
entry  of  the  judgment,  unless  within  such  thirty  days  there  shall 
be  filed  in  the  office  of  the  clerk  of  the  court  in  which  the  convic- 
tion was  had  a  certificate  of  a  judge  of  the  superior  court  that  in 
his  opinion  there  is  probable  cause  for  the  appeal.  If  a  bill  of  ex- 
ceptions is  not  settled  in  time  to  be  used  upon  an  application  for 
such  certificate  or  within  twenty  days  after  such  judgment  is  en- 
tered, the  error  relied  upon  may  be  presented  to  such  judge  in  any 
manner  satisfactory  to  such  judge.    If  no  such  certificate  be  filed 
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within'  thirty  daya  the  office  must  pending  the  appeal  be  filled  as 
in  case  of  a  vacancy.  Appeals  taken  under  this  section  shall  be 
entitled  in  the  appellate  court  to  priority  in  hearing  over  all  cases 
except  such  as  have  been  advanced  upon  its  calendar  by  special 
order  of  such  appellate  court^ 

1  Kerr's  Cyc.  Pen.  Code,  eec.  770. 

§  124.    Bamoval  by  Summary  Proceedings  Before  Superior 
Courts. 

When  an  accusation  in  writing,  verified  by  the  oath  of  any 
person,  is  presented  to  a  superior  court,  alleging  that  any  officer 
within  the  jurisdiction  of  the  court  has  been  guilty  of  charging 
and  collecting  illegal  fees  for  services  rendered,  or  to  be  ren- 
dered, in  his  office,  or  has  refused  or  neglected  to  perform  the 
official  duties  pertaining  to  his  office,  the  court  must  cite  the 
party  charged  to  appear  before  the  court  at  a  time  not  more  than 
ten  nor  less  than  five  days  from  the  time  the  accusation  was  pre- 
sented, and  on  that  day,  or  some  other  subsequent  day  not  more 
than  twenty  days  from  that  on  which  the  accusation  was  pre- 
sented, must  proceed  to  hear,  in  a  summary  manner,  the  accusa- 
tion, and  evidence  offered  in  support  of  the  same,  and  the  answer 
and  evidence  offered  by  the  party  accused;  and  if,  on  such  hear- 
ing, it  appears  that  the  charge  is  sustained,  the  court  must  enter 
a  decree  that  the  party  accused  be  deprived  of  his  office,  and 
must  enter  a  judgment  for  five  hundred  dollars  in  favor  of  the 
informer,  and  such  costs  as  are  allowed  in  civil  cases.^ 

1  Kerr's  Cyc.  Pen.  Code,  sec.  772. 

§  126.    Recall  of  Justices  of  the  Peace,  in  Municipalities. 

The  holder  of  any  elective  office  of  any  municipality  may  be 
removed  or  recalled  at  any  time  by  the  electors,  provided,  he 
has  held  his  office  at  least  four  months. 

The  procedure  to  effect  such  removal  or  recall  shall  be  as 
follows:  A  petition  demanding  the  election  of  a  successor  to  the 
person  sought  to  be  removed  must  be  filed  with  the  clerk,  which 
petition  must  be  signed  by  registered  voters  equal  in  number 
to  at  least  twenty-five  per  cent  of  the  entire  vote  cast  at  the  last 
preceding  general  municipal  election,  and  must  contain  a  state- 
ment of  the  grounds  on  which  the  removal  or  recall  is  sought, 
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which  statement  is  intended  solely  for  the  information  of  the 
electors.  Any  insnfficiency  of  form  or  substance  in  such  state- 
ment in  no  wise  affects  the  validity  of  the  election  and  proceedings 
held  thereunder. 

The  signatures  to  the  petition  need  not  all  be  appended  to  one 
paper,  bat  each  signer  must  add  to  his  signature  his  place  of 
residence,  giving  the  street  and  number,  if  any. 

One  of  the  signers  of  each  such  paper  must  make  oath  before 
an  officer  competent  to  administer  an  oath  that  the  statements 
therein  made  are  true  as  he  believes,  and  that  each  signature  to 
the  paper  appended  is  the  genuine  signature  of  the  person  whose 
name  it  purports  to  be. 

Within  ten  days  from  the  date  of  filing  such  petition,  the  clerk 
must  examine  and  from  the  records  of  registration  ascertain 
whether  or  not  said  petition  is  signed  by  the  requisite  nlunber  of 
qualified  voters,  and  if  necessary  the  city  council,  board  of  trus- 
tees or  other  governing  body  shall  allow  him  extra  help  for  that 
purpose,  and  he  must  attach  to  said  petition  his  certificate  show- 
ing the  result  of  said  examination. 

If  by  the  clerk's  certificate  the  petition  is  shown  to  be  insuffi- 
cient, it  may  be  amended  within  ten  days  from  the  date  of  said 
certificate.  The  clerk  must  within  ten  days  after  such  amend- 
ment, make  like  examination  of  the  amended  petition  and  if 
his  certificate  shows  the  same  to  be  insufficient,  it  must  be 
returned  to  the  person  filing  the  same,  without  prejudice,  how- 
ever, to  the  filing  of  a  new  petition  to  the  same  effect. 

If  the  petition  be  found  to  be  sufficient,  the  clerk  must  submit 
the  same  to  the  city  council,  or  board  of  trustees  or  other  govern- 
ing body  without  delay,  whereupon  the  council,  or  board  of 
trustees  or  other  governing  body  must  forthwith  cause  a  special 
election  to  be  held  within  not  less  than  thirty-five  nor  more  than 
forty  days  after  the  date  of  the  order  calling  such  election,  to 
determine  whether  the  voters  will  recall  such  officer;  provided, 
that  if  a  general  municipal  election  is  to  occur  within  sixty  days, 
the  council  may  in  its  discretion  postpone  the  holding  of  such 
election  to  such  general  election  pr  submit  such  recall  election  at 
any  smch  general  election  occurring  not  less  than  thirty-five  days 
after  such  order. 

If  a  vacancy  occur  in  said  office  after  a  recall  petition  is  filed, 
the  election  nevertheless  proceeds  ^as  in  this  section  provided. 
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One  petition  is  sufScient  to  propose  the  removal  and  election  of 
one  or  more  elective  officials.  One  election  is  competent  for  the 
removal  and  election  of  one  or  more  elective  officials. 

Nominations  for  any  office  under  such  recall  election  shall  be 
made  in  the  same  manner  as  are  nominations  for  such  office  at 
general  municipal  elections. 

Upon  the  sample  ballot  there  must  be  printed  in  not  more  than 
two  hundred  words  the  reasons  for  demanding  the  recall  of  the 
officer  set  forth  in  the  recall  petition,  and  upon  the  same  ballot 
in  not  more  than  two  hundred  words  the  officer  may  justify  his 
course  in  office. 

There  must  be  printed  on  the  recall  ballot,  as  to  every  officer 
whose  recall  is  to  be  voted  on  thereat,  the  following  question: 
"Shall  (name  of  person  against  whom  the  recall  petition  is  filed)  be 
recalled  from  the  office  of  (title  of  the  office)?"  following  which 
question  shall  be  the  words  "Yes"  and  "No"  on  separate  lines, 
with  a  blank  space  at  the  right  of  each,  in  which  the  voter  shall 
indicate,  by  stamping  a  cross  (X),  his  vote  for  or  against  such  re- 
call. On  such  ballots,  under  each  such  question,  there  must  also  be 
printed  the  names  of  those  persons  who  have  been  nominated  as 
candidates  to  succeed  the  person  recalled,  in  case  he  shall  be  re- 
moved from  office  by  said  recall  election;  but  no  vote  cast  may 
be  counted  for  any  candidate  for  said  office  unless  the  voter  also 
voted  on  said  question  of  the  recall  of  the  person  sought  to  be  re- 
called from  said  office.  The  name  of  the  person  against  whom  the 
petition  is  filed  can  not  appear  on  the  ballot  as  a  candidate  for 
the  office.  If  a  majority  of  those  voting  on  said  question  of  the 
recall  of  any  incumbent  from  office  shall  vote  "no,"  said  incumbent 
shall  continue  in  said  office. 

If  a  majority  shall  vote  "yes,*'  said  incumbent  is  thereupon 
deemed  removed  from  such  office,  upon  the  qualification  of  his 
successor.  The  canvassers  must  canvass  all  votes  for  candidates 
for  said  office  and  declare  the  result  in  like  manner  as  in  a  regular 
election. 

If  the  vote  at  any  such  recall  election  shall  recall  the  officer,  then 
the  candidate  who  has  received  the  highest  number  of  votes  for 
the  office  is  thereby  declared  elected,  for  the  remainder  of  the  term. 
In  case  the  person  who  received  the  highest  number  of  votes  shall 
fail  to  qualify  within  ten  days  after  receiving  the  certificate  of 
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elect ioDy  the  office  shall  be  deemed  vacant  and  shall  be  filled  accord- 
ing to  law. 

Xo  person  who  has  been  recalled  or  who  has  resigned  from  such 
office  while  recall  proceedings  were  pending  against  him,  can  be 
appointed  to  any  office  within  one  year  after  such  resignation  or 
recall.  The  successor  of  any  officer  so  recalled  shall  hold  office  dur- 
ing the  unexpired  term  of  his  predecessor,  subject  to  removal  under 
the  provisions  of  this  section.^ 

1  Stats.  &  Amdtfi.  1911,  p.  58;  Kerr's  Bien.  Supp.  1911,  p.  1202. 

§  126.     Vacancy— By  Absence  trom  State. 

Any  judicial  officer  who  absents  himself  from  the  state  for  more 
than  sixty  consecutive  days  is  deemed  to  have  forfeited  his  office.^ 

1  Const.  1879,  art.  6,  sec.  9.  See  Kerr's  Cye.  Pol.  Code,  sec.  4313,  as  to 
township  ofSeers  generally. 

§  127.    Vacancy — Conviction   of  a  Felony—- Oiving   Bribes  to 
Judges,  Jurors,  Referees,  etc. 

If  a  justice  of  the  peace  is  convicted  of  a  felony  or  any  offense 
involving  a  violation  of  his  official  duties,  his  office  at  once  becomes 
vacant.  Some  instances  of  such  offenses  are  here  set  forth: 
Every  person  who  gives  or  offers  to  give  a  bribe  to  any  judicial 
officer,  juror,  referee,  arbitrator,  or  umpire,  or  to  any  person  who 
may  be  authorized  by  law  to  hear  or  determine  any  question  or 
controversy,  with  intent  to  influence  his  vote,  opinion,  or  decision 
apon  any  matter  or  question  which  is  or  may  be  brought  before  him 
for  decision,  is  punishable  in  the  state  prison  not  less  than  one 
nor  more  than  ten  years.^ 

1  Kerr's  Cyc.  Pen.  Code,  see.  92. 

§  128.    Beceiving  Bribes  by  Judicial  Officers,  Jurors,  etc. 

Every  judicial  officer,  juror,  referee,  arbitrator,  or  umpire,  and 
every  person  authorized  by  law  to  hear  or  determine  any  question 
or  controversy,  who  asks,  receives,  or  agrees  to  receive,  any  bribe, 
upon  any  agreement  or  understanding  that  his  vote,  opinion,  or 
decision  upon  any  matters  or  question  which  is  or  may  be  brought 
before  him  for  decision,  shall  be  influenced  thereby,  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  one  nor  more 
than  ten  years.* 

1  Kerr's  Cyc.  Pen.  Code,  see.  93. 
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§  129.    ExtorUon— Misconduct    of    Judicial    Offlcenk— Stenog- 
raphers. 

Every  judicial  oflScer  who  asks  or  receives  any  emolument, 
gratuity,  or  reward,  or  any  promise  thereof,  except  such  as  may 
be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a  mis- 
demeanor. Every  judicial  officer  who  shall  ask  or  receive  the  whole 
or  any  part  of  the  fees  allowed  by  law  to  any  stenographer  or  re- 
porter appointed  by  him,  or  any  other  person,  to  record  the  pro- 
ceedings of  any  court  or  investigation  held  by  him,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shaU  forfeit  his 
office.  Any  stenographer  or  reporter,  appointed  by  any  judicial 
officer  in  this  state,  who  shall  pay,  or  offer  to  pay,  the  whole  or 
any  part  of  the  fees  allowed  him  by  law,  for  his  appointment  or 
retention  in  office,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shaU  be  forever  disqualified  from  holding  any 
similar  office  in  the  courts  of  this  state.^ 

1  Kerr'B  Oyc.  Pen.  Code,  sec.  94. 

§  130.   Improper  Attempts  to  Influence  Jurors,  Beferees,  etc. 

Every  person  who  corruptly  attempts  to  influence  a  juror,  or 
any  person  summoned  or  drawn  as  a  juror,  or  chosen  as  an  arbi- 
trator, or  umpire,  or  appointed  a  referee,  in  respect  to  his  verdict 
in,  or  decision  of  any  cause,  or  proceeding,  pending,  or  about  to 
be  brought  before  him,  either: 

One.  By  means  of  any  communication,  oral  or  written,  had 
with  him  except  in  the  regular  course  of  proceedings; 

Two.  By  means  of  any  book,  paper,  or  instrument  exhibited, 
otherwise  than  in  the  regular  course  of  proceedings ; 

Three.  By  means  of  any  threat,  intimidation,  persuasion,  or 
entreaty;  or. 

Four.  By  means  of  any  promise,  or  assurance  of  any  pecuniary 
or  other  advantage; 

— Is  punishable  by  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  in  the  state  prison  not  exceeding  five  years.^ 

1  Kerr's  Gye.  Pen.  Code,  sec.  95. 

§  131.    misconduct  of  Jurors,  Referees,  etc. 

Every  juror,  or  person  drawn  or  summoned  as  a  juror,  or  chosen 
arbitrator  or  umpire,  or  appointed  referee,  who  either: 
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« 

.  One.    Makes  any  promise  or  agreement  to  give  a  verdict  or 
decision  for  or  against  any  party;  or, 

Two.  Willfully  and  corruptly  permits  any  communication  to 
be  made  to  him,  or  receives  any  book,  paper,  instrument,  or  in- 
formation relating  to  any  cause  or  matter  pending  before  him, 
except  according  to  the  regular  course  of  proceedings,  is  punish- 
able by  fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years.^ 

1  Kerr'8  Cyc.  Pen.  Code,  see.  96. 

§  132.    Justice  or  Constable  Purcha9ing  Judgment. 

Every  justice  of  the  peace  or  constable  of  the  same  township 
who  purchases  or  is  interested  in  the  purchase  of  any  judgment 
or  part  thereof  on  the  docket  of,  or  on  any  docket  in  possession  of 
such  justice,  is  guilty  of  a  misdemeanor.^ 

1  Kerr's  Cyc.  Pen.  Code,  see.  97. 

I  133.    Officers  to  Forfeit  and  be  Disqualified  from  Holding 
Office. 

Every  officer  convicted  of  any  of  the  foregoing  crimes,  in  ad- 
dition to  the  punishment  described,  forfeits  his  office  and  is  for- 
ever disqualified  from  holding  any  office  in  California.^ 

1  Kerr's  Cjc.  Pen.  Code,  sec.  98. 

§  134.  Larceny,  Destruction,  etc.,  of  Secords  by  Officers  Having 
Them  in  Custody. 
Every  officer  having  the  custody  of  any  record,  map,  or  book,  or 
of  any  paper  or  proceeding  of  any  court,  filed  or  deposited  in  any 
public  office,  or  placed  in  his  hands  for  any  purpose,  who  is  guilty 
of  stealing,  willfully  destroying,  mutilating,  defacing,  altering  or 
falsifying,  removing  or  secreting  the  whole  or  any  part  of  such 
record,  map,  book,  paper,  or  proceeding,  or  who  permits  any 
other  person  so  to  do,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  fourteen  years.^ 

t  Kerr's  Cyc.  Pen.  Code,  sec.  113. 

§  136.     Officer  Refusing  to  Beceive  or  Arrest  Parties  Charged 
With  Crime. 

Every  sheriff,  coroner,  keeper  of  a  jail,  constable,  or  other  peace 
officer^  who  willfully  refuses  to  receive  or  arrest  any  person  charged 
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with  a  criminal  offense,  is  punishable  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisonment  in  the  county  jail  not  exceed- 
ing five  years.* 

1  Kerr's  Cyc.  Pen.  CodCi  sec.  142. 

§  136.    Penalty  for  Failure  to  Pay  Over  Fine  Collected. 

If  any  clerk,  justice  of  the  peace,  sheriff,  or  constable  who  re- 
ceives any  fine  or  forfeiture,  refuses  or  neglects  to  pay  over  the 
same  according  to  law  and  within  thirty  days  after  the  receipt 
thereof,  he  is  guilty  of  a  misdemeanor.^ 

1  Kerr's  Cyc.  Pen.  Code,  sec.  427. 

§  137.    Oregon— Bribing  or  Offering  to  Bribe  Officer. 

If  any  person  shall  corruptly  give,  offer,  or  promise  to  give  any 
gift,  gratuity,  valuable  consideration,  or  thing  whatever,  or  shall 
corruptly  promise  to  do  or  cause  to  be  done  any  act  beneficial  to 
any  judicial,  legislative,  or  executive  officer,  or  shall  intimidate 
or  attempt  to  intimidate  or  shall  threaten  any  injury  to  the  per- 
son or  property  of  such  or  any  judicial,  legislative,  or  executive 
officer  with  intent  to  influence  the  vote,  opinion,  decision,  judg- 
ment, or  other  official  conduct  of  such  officer  in  any  matter,  ques- 
tion, duty,  cause  or  proceeding,  which  then  is  or  by  law  may  come 
or  be  brought  before  such  officer,  or  with  intent  to  influence  such 
officer  to*  act  in  his  official  capacity  in  a  particular  result,  such 
person,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor  more  than  ten  years, 
or  by  imprisonnlent  in  the  county  jail  not  less  than  one  month  nor 
more  than  one  year,  or  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars.^ 

1  Lord's  Or.  Laws  (1),  sec.  2029. 

§  138.    Oregon — Officer  Receiving  or  Agreeing  to  Receive  Bribe. 

If  any  judicial,  legislative,  or  executive  officer  shall  corruptly 
accept  or  receive  any  gift,  gratuity,  valuable  consideration,  or 
thing  whatever,  or  any  promise  thereof,  or  any  promise  to  do  or 
cause  to  be  done  any  act  beneficial  to  such  officer,  with  the  under- 
standing or  agreement,  express  or  implied,  that  such  officer  will 
give  his  vote,  opinion,  decision,  or  judgment  in  a  particular  man- 
ner in  any  matter,  question,  duty,  cause,  or  proceeding  which  then 
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is  or  may  by  law  come  or  be  brought  before  such  officer,  or  with 
the  understanding  or  agreement  that  such  o£Scer  will  in  his  offi- 
cial capacity  act  in  a  particular  manner,  or  so  as  to  produce  or 
prevent  any  particular  result,  such  officer,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  five  nor  more  than  fifteen  years.^ 

1  Lord's  Or.  Laws  (1),  lee.  2030. 

§  139.    Oregon— Judicial  Officer  Defined. 

Every  person  authorized  to  act  as  a  judge  in  a  court  of  justice, 
including  a  commissioner  of  the  county  court,  from  the  time  of 
his  election  or  appointment;  every  person  summoned  as  a  juror 
in  any  court  of  justice,  or  upon  any  inquest  or  before  any  officer, 
from  the  time  he  is  so  summoned ;  and  every  referee,  umpire,  or 
arbitrator,  from  the  time  of  his  appointment — shall  be  held  and 
deemed  to  be  a  judicial  officer  within  the  meaning  of  sections  2029 
and  2030,  and  for  the  purposes  therein  expressed.^ 

1  Lord's  Or.  Laws  (l),  see.  2031. 

§  140.    Oregon— BSalfeasance  or  Negligence  in  Office. 

If  any  officer  of  this  state,  or  of  any  county,  town,  or  other 
municipal  or  public  corporation  therein,  other  than  the  governor, 
justices  of  the  supreme  court,  or  members  of  the  legislative  as- 
sembly, shall  willfully  and  knowingly  charge,  take,  or  receive  any 
fee  or  compensation,  other  than  that  authorized  or  permitted  by 
law,  for  any  official  service  or  duty  performed  by  such  officer,  or 
shall  willfully  neglect  or  refuse  to  perform  any  duty  or  service 
pertaining  to  his  office,  with  intent  to  injure  or  defraud  anyone, 
or  shall  willfully  neglect  or  refuse  to  perform  such  duty  or  service 
to  the  injury  of  anyone,  or  the  manifest  hindrance  or  obstruction 
of  public  justice  or  business,  whether  such  injury,  hindrance,  or 
obstruction  was  particularly  intended  or  not,  such  officer,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  six  months  nor  more  than  one  year,  or  by 
imprisonment  in  the  county  jail  not  less  than  three  months  nor 
more  than  one  year,  or  by  fine  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars,  or  by  dismissal  from  office  with  or  with- 
out either  or  any  of  such  punishments.^ 

1  Lord's  Or.  Laws  (1),  sec.  2043. 
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§  141.    Oregon— Destroying,   Secreting,  or  Mutilating  Public 
Records. 

If  any  person,  having  the  legal  custody  of  any  public  record, 
book,  paper,  or  writing,  shall  willfully  destroy,  secrete,  or  muti- 
late the  same;  or  if  any  attorney  shall  willfully  destroy,  secrete, 
or  mutilate  any  such  record,  book,  paper,  or  writing,  or  shall 
wrongfully  take  the  same  from  the  person  having  the  legal  cus- 
tody thereof,  or  having  obtained  the  possession  of  such  record, 
book,  paper,  or  writing  lawfully,  shall  wrongfully  refuse  or  neg- 
lect to  return  or  produce  the  same  when  lawfully  required  or  de- 
manded so  to  do,  such  person  or  attorney,  upon  conviction  thereof, 
shaU  be  punished  by  imprisonment  in  the  penitentiary,  not  less 
than  six  months  nor  more  than  one  year,  or  by  imprisonment  in 
the  county  jail  not  less  than  three  months  nor  more  than  one  year, 
or  by  fine  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars.^ 

1  Lord's  Or.  Laws  (1),  sec.  2044. 

§  142.    Washington— Bribery  of  Public  Officer. 

Every  person  who  shall  give,  offer  or  promise,  directly  or  indi- 
rectly, any  compensation,  gratuity  or  reward  to  any  executive  or 
admioistrative  officer  of  the  state,  with  intent  to  influence  him 
with  respect  to  any  act,  decision,  vote,  opinion  or  other  proceed- 
ing, as  such  officer;  or  who  shall  give,  offer  or  promise,  directly 
or  indirectly,  any  compensation,  gratuity  or  reward  to  a  member 
of  the  legislature,  or  attempt,  directly  or  indirectly,  by  menace, 
deceit,  suppression  of  truth  or  othei*  corrupt  means,  to  influence 
such  member  to  give  or  withhold  his  vote,  or  to  absent  himself 
from  the  house  of  which  he  is  a  member  or  from  any  committee 
thereof;  or  who  shall  give,  offer  or  promise,  directly  or  indirectly, 
any  compensation,  gratuity  or  reward  tb  a  judicial  officer,  juror, 
referee,  arbitrator,  appraiser,  assessor  or  other  person  authorized 
by  law  to  hear  or  determine  any  question,  matter,  cause,  pro- 
ceeding or  controversy,  with  intent  to  influence  his  action,  vote, 
opinion  or  decision  thereupon;  or  shall  give,  offer  or  promise, 
directly  or  indirectly,  any  compensation,  gratuity  or  reward  to  a 
person  executing  any  of  the  functions  of  a  public  officer  other 
than  as  hereinbefore  specified,  with  intent  to  influence  him  with 
respect  to  any  act,  decision,  vote  or  other  proceeding  in  the  exer- 
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else  of  his  powers  or  functions,  shall  be  punished  by  imprisonment 
in  the  state  penitentiary  for  not  more  than  ten  years,  or  by  a  fine 
of  not  more  than  five  thousand  dollars,  or  by  both.^ 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  2320. 

§143.    Washington— Asking  or  Becelving  Bribe. 

Every  executive  or  administrative  officer  or  person  elected  or 
appointed  to  an  executive  or  administrative  office  who  shall  ask 
or  receive,  directly  or  indirectly,  any  compensation,  gratuity  or 
reward,  or  any  promise  thereof,  upon  an  agreement  or  understand- 
ing that  his  vote,  opinion  or  action  upon  any  matter  then  pend- 
ing, or  which  may  by  law  be  brought  before  him  in  his  official 
capacity,  shall  be  influenced  thereby ;  and  every  member  of  either 
house  of  the  legislature  of  the  state  who  shall  ask  or  receive,  di- 
rectly or  indirectly,  any  compensation,  gratuity  or  reward,  or  any 
promise  thereof,  upon  an  agreement  or  understanding  that  his  offi- 
cial vote,  opinion,  judgment  or  action  shall  be  influenced  thereby, 
or  shall  be  given  in  any  particular  manner,  or  upon  any  particular 
side  of  any  question  or  matter  upon  which  he  may  be  required  to 
act  in  his  official  capacity;  and  every  judicial  officer,  and  every 
person  who  executes  any  of  the  functions  of  a  public  office  not 
hereinbefore  specified,  and  every  person  employed  by  or  acting 
for  the  state  or  for  any  public  officer  in  the  business  of  the  state, 
who  shall  ask  or  receive,  directly  or  indirectly,  any  compensation, 
gratuity  or  reward,  or  any  promise  thereof,  upon  an  agreement  or 
understanding  that  his  vote,  opinion,  judgment,  action,  decision 
or  other  official  proceeding  shall  be  influenced  thereby,  or  that  he 
will  do  or  omit  any  act  or  proceeding  or  in  any  way  neglect  or 
violate  any  official  duty,  shall  be  punished  by  imprisonment  in 
the  state  penitentiary  for  not  more  than  ten  years,  or  by  a  fine  of 
not  more  than  five  thousand  dollars,  or  by  both,* 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  2321. 

§  144.    Washington— Misconduct  of  Public  Officer. 

Every  public  officer  who  shall — 

(1)  Ask  or  receive,  directly  or  indirectly,  any  compensation, 
gratuity  or  reward,  or  promise  thereof,  for  omitting  or  deferring 
the  performance  of  any  official  duty;  or  for  any  official  service 
which  has  not  been  actually  rendered,  except  in  case  of  charges 
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for  prospective  costs  or  fees  demandable  in  advance  in  a  case  al- 
lowed by  law ;  or 

(2)  Be  beneficially  interested,  directly  or  indirectly,  in  any  con- 
tract, sale,  lease  or  purchase  which  may  be  made  by,  through  or 
under  th€  supervision  of  such  officer,  in  whole  or  in  part,  or  which 
may  be  made  for  the  benefit  of  his  office,  or  accept,  directly  or  in- 
directly, any  compensation,  gratuity  or  reward  from  any  other 
person  beneficially  interested  therein;  or 

(3)  Employ  or  use  any  person,  money  or  property  under  his  offi- 
cial control  or  direction,  or  in  his  official  custody,  for  the  private 
benefit  or  gain  of  himself  or  another ; 

Shall  be  guilty  of  a  gross  misdemeanor,  and  any  contract,  sale, 
lease  or  purchase  mentioned  in  subdivision  2  hereof  shall  be  void.^ 

1  Bern.  &  BaL  Ann.  Codes  &  Stats.,  sec.  2334. 

§  145.    Washington — ^Injury  to  Public  Record. 

Every  person  who  shall  willfully  and  unlawfully  remove,  alter, 
mutilate,  destroy,  conceal  or  obliterate  a  record,  map,  book,  paper, 
document  or  other  thing  filed  or  deposited  in  a  public  office,  or 
with  any  public  officer,  by  authority  of  law,  shall  be  punished  by 
imprisonment  in  the  state  penitentiary  for  not  more  than  five 
years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
both.^ 

i  Bern.  &  Bal.  Ann.  Codes,  see.  2347. 

§  146.    Washington — ^Injury  to  and  Misappropriation  of  Record. 

Every  officer  who  shall  mutilate,  destroy,  conceal,  erase,  obliter- 
ate or  falsify  any  record  or  paper  appertaining  to  his  office,  or 
who  shall  fraudulently  appropriate  to  his  own  use  or  to  the  use 
of  another  person,  or  secrete  with  intent  to  appropriate  to  such 
use,  any  money,  evidence  of  debt  or  other  property  intrusted  to 
him  by  virtue  of  his  office,  shall  be  punished  by  imprisonment  in 
the  state  penitentiary  for  not  more  than  ten  years,  or  by  a  fine  of 
not  more  than  five  thousand  dollars,  or  by  both.^ 

1  Bern.  &  Bal.  Ann.  Codes,  sec.  2348. 

§  147.     Washington— Buying  Demand  or  Promising  Reward  by 
Justice  or  Constable. 

Every  justice  of  the  peace  or  constable  who  shall,  directly  or 
indirectly,  buy  or  be  interested  in  buying  anything  in  action  for 
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the  purpose  of  commencing  a  suit  thereon  before  a  justice  of  the 
peace,  or  who  shall  give  or  promise  any  valuable  consideration  to 
any  person  as  an  inducement  to  bring,  or  as  a  consideration  for 
having  brought,  a  suit  before  a  justice  of  the  peace^  shall  be  guilty 
of  a  misdemeanor.^ 

1  Bern,  ft  BaL  Ann.  Codes,  see.  2571^ 

§  148.    Washington — Solemnizing  Unlawful  Marriage. 

Every  person  who  shaU  solemnize  a  marriage  when  either  party 
thereto  is  known  to  him  to  be  under  the  age  of  legal  consent,  or 
to  be  an  idiot,  insane  person,  habitual  criminal  or  common  drunk- 
ard, or  a  marriage  to  which,  within  his  knowledge,  any  legal  im- 
pediment exists,  shall  be  guilty  of  a  gross  misdemeanor.^ 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  2671. 


§  149.     Colorado — ^Bribery  of  Judge  or  Jnstice  of  the  Peace. 

If  any  person  shall  directly  or  indirectly  give  any  sum  or  sums 
of  money,  or  any  other  bribe,  present  or  reward,  or  any  promise, 
contract,  obligation  or  security  for  the  payment  of  any  money, 
present  or  reward,  or  any  other  thing,  to  any  judge,  justice  of 
the  peace,  sheriff,  coroner,  clerk,  constable,  jailer,  attorney  gen- 
eral or  prosecuting  attorney,  mayor,  alderman  or  member  of  city 
council,  member  of  the  legislative  assembly,  or  other  officer,  min- 
isterial or  judicial  (but  such  fees  as  are  allowed  by  law),  with 
intent  to  induce  or  influence  such  officer  to  appoint  any  person  to 
office,  or  to  execute  any  of  the  powers  in  him  vested,  or  perform 
any  duty  of  him  required  with  partiality  or  favor,  or  otherwise 
than  is  required  by  law,  or  in  consideration  that  such  officer  hath 
appointed  any  person  to  any  office,  or  exercised  any  power  in  him 
vested,  or  performed  any  duty  of  him  required  with  partiality  or 
favor,  or  otherwise,  contrary  to  law;  the  person  so  giving  and  the 
officer  so  receiving  any  money,  bribe,  present,  reward,  promise, 
contract,  obligation  or  security,  with  intent  or  for  the  purpose  or 
consideration  aforesaid,  shall  be  deemed  guilty  of  bribery,  and 
on  conviction,  shall  be  punished  by  confinement  in  the  peniten- 
tiary for  a  term  of  not  less  than  one  year,  nor  more  than  five 
years.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  1720. 
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§  160.  Colorado — ^Attempt  to  Bribe— Offer  to  Accept  Bribe- 
Penalty. 
Every  person  who  shall  off€r  or  attempt  to  bribe  any  member 
of  the  legislative  assembly,  alderman  or  member  of  city  council, 
mayor,  judge,  justice  of  the  peace,  sheriff,  coroner,  clerk,  con- 
stable, jailer,  attorney  general,  county  or  prosecuting  attorney, 
or  other  ministerial  or  judicial  officer,  in  any  of  the  cases  men- 
tioned in  either  of  the  two  preceding  sections,  and  every  member 
of  the  legislative  assembly,  alderman  or  member  of  city  council, 
mayor,  judge,  justice  of  the  peace,  sheriff,  coroner,  clerk,  con- 
stable, jailer,  attorney  general,  county  or  prosecuting  attorney, 
or  other  ministerial  or  judicial  officer,  who  shall  propose  or  agree 
to  receive  a  bribe  in  any  of  the  cases  mentioned  in  either  of  the 
two  preceding  sections  shall,  on  conviction,  be  fined  in  a  sum  not 
exceeding  one  thousand  dollars.^ 

I  (Colo.)  Bev.  Stats.  1908,  sec.  1721. 

§  151.  Colorado — Judge  or  Other  Officer  Purloining  Records  or 
Documents — Penalty. 
If  any  judge,  justice  of  the  peace,  sheriff,  coroner,  clerk,  re- 
corder or  other  public  officer,  or  any  person  whatsoever,  shall 
steal,  embezzle,  alter,  corrupt,  withdraw,  falsify,  or  avoid,  any 
record,  process,  charter,  gift,  grant,  conveyance,  bond  or  contract, 
or  shall  knowingly  and  willfully  take  off,  discharge  or  conceal  any 
issue,  forfeited  recognizance  or  other  forfeiture,  or  shall  forge, 
deface  or  falsify  any  document  or  instrument  recorded,  or  any 
registry,  acknowledgment  or  certificate,  or  shall  alter,  deface,  or 
falsify  any  minute,  document,  book  or  proceeding  whatever,  of  or 
belonging  to  any  public  office  within  this  state,  the  person  so  of- 
fending and  being  thereof  duly  convicted  shall  be  punished  by 
confinement  in  the  penitentiary  for  a  term  not  less  than  one  year 
nor  more  than  seven  years.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  1724. 

§  152.     Colorado — Judge  or  Officer  Receiving  Reward — ^Penalty. 

If  any  judge,  justice  of  the  peace,  sheriff,  coroner,  constable, 
clerk  or  other  officer  of  this  state,  ministerial  or  judicial,  shall 
willfully  or  corruptly  receive  or  take  any  fee  or  reward,  to  execute 
or  do  his  duty  as  such  officer,  except  as  is  or  shall  be  allowed  by 
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« 

law,  or  if  any  saeli  officer  aliall  willfully  or  comiptly  ask  or  de- 
mand as  a  oondition  preced-ent  to  the  performance  of  his  duty  as 
such  officer,  any  fee  or  reward  except  such  as  shall  be  allowed  by 
law,  every  such  officer  so  offending  shall  be  deemed  guilty  of  ex- 
tortion, and  on  conviction  thereof  shall  be  fined  in  any  sum  not 
exceeding  two  hundred  dollars.^ 

1  (Colo.)  Bey.  Stats.  1908,  see.  1748. 

§  163.  Colorado— Taking  Illegal  Fees— Triple  Damages— Pen- 
alty. 
Any  judge,  justice  of  the  peace,  clerk,  sheriff,  constable,  city 
marshal,  or  other  public  officer,  who  for  the  performance  of  an 
official  duty,  for  which  a  fee  or  compensation  is  allowed  or  pro- 
vided by  law,  shall  willfully  and  knowingly  demand  or  receive 
any  greater  fee  or  compensation  either  in  money  or  other  thing 
of  value  than  what  is  allowed  or  provided  by  law  for  the  same, 
or  who  shall  willfully  and  knowingly  demand  or  receive  any  such 
fee  or  compensation  where  no  fee  or  compensation  whatever  is 
authorized  or  prescribed  by  law,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  cfonfined  in  jail  not  less  than 
one  nor  more  than  six  months,  and  shall  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars,  besides  being  liable 
on  a  civil  action  to  the  person  or  persons  from  whom  such  fee  or 
compensation  is  thus  knowingly  and  illegally  demanded  or  re- 
ceived, for  three  times  the  value  or  amount  thereof;  and  upon 
the  examination  or  trial  of  such  offense,  the  defendant  shall  be 
presumed  to  have  acted  willfully  and  knowingly  until  the  con- 
trary is  shown.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  1749. 

§  164.  Colorado — Officer  Taking  Reward  for  Omission  of  Duty. 
Any  judge  of  the  county  court,  justice  of  the  peace,  clerk, 
sheriff,  constable,  city  marshal  or  other  public  officer  authorized 
by  law  to  issue,  serve  or  execute  any  execution  or  other  legal 
process  and  who  shall  either  charge  or  receive  any  money  or  other 
thing  of  value  for  omitting,  or  delaying  to  issue,  serve  or  execute 
such  process,  or  to  perform  any  other  duty  whatever  appertaining 
to  his  particular  office,  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  not  less  than  one  hundred  nor 
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more  than  five  hundred  dollars,  or  imprisoned  in  the  county  jail 
not  less  than  thirty  days  nor  more  than  six  months:  Provided, 
however,  that  nothing  in  this  act  contained  shall  dehar  the  said 
officers  of  the  right  to  demand  and  receive  their  legitimate  fees  in 
advance ;  that  in  addition  to  the  penalties  herein  prescribed,  such 
officer,  upon  conviction  as  aforesaid,  shall  be  deemed  to  have  for- 
feited his  said  office,  and  the  same  shall  be  disqualified  from  hold- 
ing a  like  office  of  responsibility  and  trust  in  this  state  for  a  period 
of  two  years  from  the  date  of  such  conviction.* 

i  (Colo.)  Bey.  Stats.  1908,  sec.  1760. 

§  156.     Colorado — ^Malfeasance  in  Office — ^BemovaL 

Every  clerk,  sheriflE,  coroner,  constable,  county  commissioner, 
justice  of  the  peace,  recorder,  county  surveyor,  or  attorney  gen- 
eral, or  prosecuting  attorney,  who  shall  be  guilty  of  any  palpable 
omission  of  duty,  or  who  shall  willfully  and  corruptly  be  guilty 
of  oppression,  malfeasance  or  partiality  in  the  discharge  of  his 
official  duties,  shall  upon  conviction  thereof  be  fined  in  a  sum  not 
exceeding  two  hundred  dollars.  And  the  court  shall  have  power 
upon  the  recommendation  of  the  jury  to  add  to  the  judgment  of 
the  court  that  any  officer  so  convicted  shall  be  removed  from  office. 
It  is  the  duty  of  the  court  when  the  judgment  shall  extend  to  re- 
moval from  office,  to  cause  immediate  notice  of  such  removal  to 
be  given  to  the  proper  department,  in  order  that  the  vacancy  thus 
occasioned  may  be  filled.*  ' 

i(Golo.)  Bev.  Stats.  1908,  sec.  1751. 

§  156.    Vacancy — From  Failure  to  Qualify. 

If  a  justice  of  the  peace  fails  to  qualify  under  his  commission 
within  the  time  allowed  by  law  (ten  days  after  it  was  issued  to 
him),  he  forfeits  his  rights  to  the  office.  The  official  oath  and  bond 
must  be  filed  within  the  prescribed  time,  or  the  right  to  the  office 
becomes  forfeited.^ 

^  Kerr's  Cyc.  Pol.  Code,  sec.  907;  Hartwell,   67   Cal.   11,  6  Pac.   873; 

Payne  v.  San  Francisco,  3  Cal.  122;  People   y.  Perkins,  85   Cal.   509,  26 

People  V.  Brite,  55  Cal.  79;  People  Pac.  245.    See,  also,  Bull  v.  Kenfield, 

T.  Taylor,  57  Cal.  620;  HuU  v.  Su-  55  Cal.  320;  People  v.  Perry,  79  Cal. 

perior  Court,  63  CaL  174;  People  ▼•  105,  21  Pac.  423. 
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§  167.    Effect  of  Failure  to  Qualify. 

On  the  failure  of  his  successor  to  qualify,  the  incumbent  is 
entitled  to  discharge  the  duties  and  receive  the  compensation  until 
his  successor  qualifies/  and  on  his  failure  to  qualify,  it  seems  for 
the  entire  term  for  which  such  successor  was  elected.* 

1  Kerr's  Cyc.  Pol.  Code,  sec.  879.  Kerr's  Cyc.  C.  C.  P.,  see.  Ill,  and 

3  French  y.  County  of  Santa  Clara,       note. 
69  Cal.  519,  11  Pac.  30.    See,  also, 

§  168.    Vacancies— How  Filled. 

If  a  vacancy  occurs  in  the  office  of  a  justice  of  the  peace,  the 
board  of  supervisors  of  the  county  must  appoint  an  eligible  per- 
son to  hold  the  office  for  the  remainder  of  the  unexpired  term.^ 

1  Kerr's  C.  C.  P.,  sec.  111. 

§  159.     Washington — Township  Vacancies — ^How  Filled. 

The  board  of  county  commissioners  of  any  county  may,  for  suffi- 
cient cause  shown  to  them,  accept  the  resignation  of  any  town  offi- 
cer in  any  township  in  their  county,  and  whenever  they  accept 
any  such  resignation,  they  shall  forthwith  appoint  another  elector 
of  the  town  to  the  office,  and  shall  give  notice  thereof  in  writing 
to  the  person  so  appointed  and  to  the  town  clerk.* 

1  Bern.  &  Bal.  Ann.  Codes,  sec.  9366. 

§  160.     Washington— Township  Vacancies  from  Failure  to  Elect 

Whenever  any  town  fails  to  elect  the  proper  number  of  town 
officers,  or  when  any  person  elected  to  a  town  office  fails  to  qualify, 
or  whenever  any  vacancy  happens  in  any  town  office  from  death, 
resignation,  removal  from  town  or  other  cause,  the  town  clerk, 
or  in  case  there  is  no  town  clerk,  then  the  chairman  or  one  of  the 
town  supervisors  shall  give  notice  in  writing  of  such  vacancy  or 
vacancies  to  the  board  of  county  commissioners  of  the  county  in 
which  such  town  is  situated,  and  said  board,  upon  such  notice  be- 
ing given  them,  or  if  they  know  of  any  vacancy  in  any  town  office 
in  any  township  in  their  county,  shall  forthwith  fill  the  vacancy 
or  vacancies  by  appointment  by  warrant,  signed  by  the  chairman 
of  the  board,  and  countersigned  by  the  clerk  of  said  board,  and 
shall  give  notice  in  writing  personally  or  by  mail  to  the  town  clerk 
or  the  chairman  of  the  board  of  supervisors,  and  also  to  the  person 
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so  appointed.  All  persons  so  appointed  to  office  shall  qualify  as 
herein  provided  and  shall  hold  their  offices  until  the  next  annual 
town  meeting  and  until  their  successors  are  elected  or  appointed 
and  qualified  in  their  places,  and  shall  have  the  same  powers  and 
be  subject  to  the  same  duties  and  penalties  as  if  they  had  been 
duly  elected  to  such  offices.^ 

1  Bern.  &  BaL  Ann.  Codes,  sec.  9367. 

§  161.    Oregon— Vacancy,  How  Filled. 

If  a  vacancy  shall  happen  at  any  time  in  the  office  of  justice  of 
the  peace,  in  any  precinct,  the  county  court  for  the  county  wherein 
such  vacancy  shall  happen  must  appoint  some  suitable  person  to 
fill  such  vacancy  until  the  next  general  election  thereafter,  and 
until  his  successor  is  elected  and  qualified.  A  person  appointed 
to  fill  a  vacancy  in  the  office  of  justice  of  the  peace  must  qualify 
in  the  same  manner  as  a  person  elected  thereto.^ 

1  Lord's  Or.  Laws,  sec.  3183. 

§  162.    Colorado — ^Vacancies  in  Precinct  Office — Oounty  Com- 
missioners Appoint. 

All  vacancies  in  any  county  or  precinct  office  of  any  of  the  sev- 
eral counties  of  the  state  except  that  of  county  commissioner 
shall  be  filled  by  appointment  by  the  county  commissioners  of  the 
county  in  which  the  vacancy  occurs,  until  the  next  general  elec- 
tion, when  such  vacancy  shall  be  filled  by  election  subject  to  the 
pix)visions  of  sections  twenty-nine,  article  six,  of  the  constitution.^ 

1  (Colo.)  Bev.  Stats.,  sec.  2333. 

§  163,    Vacancies — Powers    of    Board    of    Supervisors— How 
Limited. 

The  power  of  the  board  of  supervisors  in  dealing  with  vacan- 
cies is  limited  to  the  filling  of  vacancies.  That  power  can  properly 
be  exercised  only  upon  an  existing  vacancy.  The  board  cannot 
by  anticipation  fill  one,  which  is  to  arise  in  future  during  the  term 
of  its  successor.^ 

1  P«oplo  v.  Ward,  107  Cal.  236,  40  Pac.  538. 

§  164.    Vacancies — Powers  of  Governor. 

Exactly  who  has  the  right  of  filling  vacancies  in  the  office  of 
justice  of  the  peace  caused  by  the  death,  resignation,  or  removal 
of  the  justice  has  been  the  point  of  great  dispute  among  office- 
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holders  during  the  past  few  years.  Although  section  111  of  Kerr's 
Cyclopedic  Code  of  Civil  Procedure  provides  that  the  vacancies 
of  the  oflSce  of  the  justice  of  the  peace  shall  be  filled  by  appoint- 
ment of  the  board  of  supervisors,^  this  has  not  always  been  ac- 
cepted as  the  law  in  the  cases  by  the  various  supreme  courts. 
There  have  been  several  controversies,  notably  in  the  city  and 
county  of  San  Francisco,  state  of  California,  which  have  never 
reached  the  court  of  final  resort,  where  appointees  of  the  board  of 
supervisors  of  the  county,  the  mayor  of  the  city  and  county,  and 
the  governor  of.  the  state  were  each  striving  to  fill  the  vacancy 
caused  by  the  resignation  of  a  justice  of  the  peace.  In  each  case 
the  appointment  made  by  the  governor  of  the  state  was  held  to 
be  the  proper  appointee.  While  a  vast  number  of  cases  seem  to 
support  the  section  of  the  code  already  mentioned,  the  better 
theory  seems  to  be  as  follows: 

First.  That  the  power  of  filling  vacancies  in  the  office  of  jus- 
tice of  the  peace,  so  long  as  said  office  remained  a  part  of  the 
judicial  system  of  th-e  state  established  by  the  constitution,  lay 
with  the  governor  of  the  state.  This  would  seem  to  be  particularly 
tru«  in  consolidated  cities  and  counties  and  incorporated  cities 
or  towns. 

Second.  In  counties  divided  into  townships  the  power  to  fill 
vacancies  has  been  delegated  by  the  legislature  under  the  con- 
stitution to  the  boards  of  wipervisors  of  the  various  county  gov- 
ernments. According  to  this  theory,  section  111  of  the  Code  of 
Civil  Procedure  is  simply  a  delegation  of  the  authority  of  the 
governor  to  the  county  boards  of  supervisors,  and  the  apparent 
inconsistency  between  the  powers  of  the  governor  and  those  of 
boards  of  supervisors  is  explained  away.  However,  since  the 
constitutional  amendment  of  1911,  above  referred  to,  has  severed 
justices'  courts  from  the  judicial  system  of  the  state  and  made 
them  creatures  of  statute  only,  the  power  of  the  governor  to  fill 
any  vacancies  may  well  be  doubted. 

1  If  a  vacancy  occurs  in  tb«  of-  1565;  (Idalio)  Rev.  Codes,  sec.  324; 

flee  of  a  justice  of  the  peace,  the  (Mont.)  Bev.  Codes  1907,  see.  6284; 

board  of  supervisors  of  the  county  People  ez  rel.  Wood  v.  Sands,  102 

BhaU  appoint  an  eligible  person  to  Cal.  12,  15,  18,  36  Pac.  404;  People 

hold   the   office   for   the    remainder  v.  Chaves,  122  GaL  134,  139,  54  Pac. 

of     the     unexpired     term:      (Cal.)  596;    People   ez  rel.    Bichardson   v. 

Kerr's  Cyc,  C.  C.  P.,  see.  Ill;  (Tex.)  Cobb,  133  CaL  74,  76,  77,  65  Pac.  325. 
Sayles'  Tex.   Cir.  fitata.  1897,  art. 
5 
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§  165.    Vacancies — ^Papers  and  Dockets  to  be  Deposited  Where. 

If  the  office  of  a  justice  becomes  vacant  by  his  death  or  removal 
from  the  township  or  city,  or  otherwise,  before  his  successor  is 
elected  and  qualified,  the  docket  and  papers  in  possession  of  such 
justice  must  be  deposited  in  the  office  of  some  other  justice  in  the 
township,  to  be  by  him  delivered  to  the  successor  of  such  justice. 
If  there  be  no  other  justice  in  the  township,  then  the  docket  and 
papers  of  such  justice  must  be  deposited  in  the  office  of  the 
county  clerk  of  the  county,  to  be  by  him  delivered  to  the  suc- 
cessor in  office  of  the  justice.* 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  915. 

§  166.     Washington — ^Vacancy — ^Deliver  Books  to  Successor. 

If  any  justice  of  the  peace  die,  resign,  or  remove  out  of  the 
precinct  for  which  he  may  be  elected,  or  his  term  of  office  be  in 
any  other  manner  terminated,  the  docket,  books,  records,  and 
papers  appertaining  to  his  office,  or  relating  to  any  suit,  matter, 
or  controversy  committed  to  him  in  his  official  capacity,  must  be 
delivered  to  the  nearest  justice  in  the  precinct,  who  may  there- 
upon proceed  to  hear,  try,  and  determine  such  matter,  suit,  or  con- 
troversy, or  issue  execution  thereon,  in  the  same  manner  as  it 
would  have  been  lawful  for  the  justice  before  whom  such  suit 
or  matter  was  commenced  to  have  done ;  provided,  that  if  there  be 
no  other  justice  of  the  peace  in  the  said  precinct,  such  docket, 
books,  records,  and  papers  must  be  delivered  to  the  county  auditor, 
who,  on  demand,  must  deliver  the  same  to  a  justice  of  said  pre- 
cinct, when  there  shall  be  one  qualified  therein,  who  shall  exercise 
the  same  powers  as  though  they  had  been  originally  delivered  to 
him.* 

1  Bern.  &  Bal.  Ann.  Ck>de8,  see.  6522. 

§  167.    Washington — ^Failure  to  Deliver  Books,  etc. 

Every  person  whose  duty  it  is  to  deliver  over  the  dockets, 
books,  records,  and  papers,  as  prescribed  in  the  last  section,  must 
forfeit  and  pay,  for  the  use  of  the  coiinty,  fifteen  dollars  for  every 
three  months'  neglect  to  perform  such  duty,  which  sum  may  be 
recovered  at  the  suit  of  any  person.^ 

1  Bern.  &  BaL  Ann.  Codes,  sec.  6523. 

§  168.    Vacancy— Who  is  Successor. 

The  justice  elected  to  fill  a  vacancy  is  the  successor  of  the  justice 
whose  office  became  vacant  before  the  expiration  of  a  full  term. 
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When  a  full  term  expires,  the  same  or  another  person  elected  to 
take  office  in  the  same  township  or  tiity,  from  that  time  is  the  suc- 
cessor.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  see.  3763;  (Okl.)  Comp.  Laws  1909,  see. 

917;    (Nev.)   Cutting'B  Comp.  Laws,  6466;    (Neb.)  <:!obbey*8  Ann.  Stats., 

see.  3662;   (Idaho)  Bey.  Codes,  see.  see.    2037;     (Ean.)     Dassler's    Gen. 

4765;  (Mont.)  Bev.  Codes  1907,  see.  Stats.  1909,  sec.  6565. 
7076;  (Utah)  Comp.  Laws  1907,  see, 

§  169.    Vacancies,  How  Filled  When  not  Otherwise  Provided 
for. 

When  any  office  becomes  vacant,  and  no  mode  is  provided  by 
law  for  filling  such  vacancy,  the  governor  must  fill  such  vacancy 
by  granting  a  commission,  to  expire  at  the  end  of  the  next  session 
of  the  legislature  or  at  the  next  election  by  the  people.^ 

1  Kerr's  Cyc.  Pol.  Code,  see.  999. 

§  170.    Vacancies  Occurring  Dnring  Becess  of  the  Legislature. 

Whenever  an  office,  the  appointment  to  which  is  vested  in  the 
governor  and  senate,  or  in  the  legislature,  either  becomes  vacant 
or  the  term  of  the  incumbent  of  which  expires  during  the  recess 
of  the  legislature,  the  governor  has  power  to  appoint  a  person 
to  such  office;  but  the  person  so  appointed  can  only  hold  the 
office  until  the  adjournment  of  the  next  session  of  the  legis- 
lature.^ 

1  Kerr's  Cyt.  Pol.  Code,  see.  1000. 

§  171.    Term  of  Appointee  to  Fill  Vacancy. 

Except  in  the  instances  otherwise  provided  in  the  constitution, 
whenever  a  person  has  been  or  shall  be  appointed  by  the  gover- 
nor, or  by  the  governor  by  and  with  the  advice  and  consent  of 
the  senate,  to  fill  a  vacancy  in  any  office,  or  to  fill  an  office  when 
the  appointment  is  not  made  until  after  the  expiration  oi  the 
preceding  term,  the  appointee  holds  office  only  for  the  balance 
of  the  unexpired  term  as  provided  by  the  law  creating  the  office.* 

1  Kerr's  Gye.  PoL  Code,  see.  1003a. 

§  172.    Power  and  Duty  of  Officers  Filling  Unexpired  Terms. 

Any  person  elected  or  appointed  to  fill  a  vacancy,  after  filing 
his  official  oath  and  bond,  possesses  all  the  rights  and  powers. 
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and  is  subject  to  all  the  liabilities,  duties,  and  obligations  of  the 
officer  whose  vacancy  he  iills.^' 

i  Kerr's  Cyc  PoL  Code,  sec.  1004. 

§  173.     Possession  of  Books  and  Papers. 

Every  public  officer  is  entitled  to  the  possession  of  all  books 
and  papers  pertaining  to  his  office,  or  in  the  custody  of  a  former 
incumbent,  by  virtue  of  his  office.* 

1  Kerr's  Cyc.  Pol.  Code,  sec.  1014. 

§  174.    Proceedings  to  Compel  Delivery  of  Books  and  Papers. 

If  any  person,  whether  a  former  incumbent  or  another  person, 
refuse  or  neglect  to  deliver  to  the  actual  incumbent,  any  such 
books  or  papers, , such  actual  incumbent  may  apply,  by  petition, 
to  any  court  of  record  sitting  in  the  county  where  the  person  so 
refusing  or  neglecting  resides,  or  to  any  judge  of  the  superior 
court  residing  therein,  and  the  court  or  officer  applied  to  must 
proceed  in  a  summary  way,  after  notice  to  the  adverse  party, 
to  hear  the  allegations  and  proof  of  the  parties,  and  to  order 
any  such  books  or  papers  to  be  delivered  to  the  petitioners.* 

i  Kerr's  Cyc.  Pol.  Code,  sec.  1015. 

§  175.    Attachment  and  Warrant  to  Enforce. 

The  execution  of  the  order  and  the  delivery  of  the  books  and 
papers  may  be  enforced  by  attachment  as  for  a  witness,  and, 
also,  at  the  request  of  a  petitioner,  by  a  warrant  directed  to  the 
sheriff  or  a  constable  of  the  county,  commanding 'him  to  search 
for  such  books  and  papers,  and  to  take  and  deliver  them  to  the 
petitioner.* 

1  Kerr's  Cyc.  Pol.  Code,  sec.  1016. 

§  176.    Proceedings  not  Affected  by  Vacancy. 

No  proceeding  in  any  court  of  justice,  in  an  action  or  special 
proceeding  pending  therein,  is  affected  by  a  vacancy  in  the  office 
of  all  or  any  of  the  judges  thereof.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  184.  the  states  and  territories  of  tlie  Pa- 

Ab'  to  proceedings  no^t  affected  by  cific  Coast.    Though  not  embraced  in 

▼acan«y  in  office:  Kerr's  Cyc.  C.  C.  a  statute,  it  is  a  general  rule   of 

P.,  sec.  184.    This  is  the  law  of  all  deciaioib. 
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CHAPTER  X. 

DISQUALIFICATION. 

f  177.  DiBqualifleation,  grounds  of. 

§  178.  Affidavit  of  bias — Not  on  information. 

§  179.  Belationship  of  attornej — Need  not  be  of  record. 

§  180.  Transfer  of  cause  where  justice  disqualified. 

§  181.  Disqualification  of  police  judge. 

8  182.  Washington — Qualifications,  etc. — Disqualification. 

§  183.  Washington — Disqualification — Change  of  venue. 

§  177.    Disqualification,  Oronnds  of. 

No  justice  of  the  peace  can  sit  or  act  as  such  in  any  action  or 
proceeding, 

1.  To  which  he  is  a  party  or  in  which  he  is  interested ;    . 

2.  When  he  is  related  to  either  party,  or  to  an  ofBcer  of  a  corpora- 
tion which  is  a  party,  or  to  an  attorney,  counsel,  or  agent  of  either 
party,  by  consanguinity  or  affinity,  within  the  third  degree,  com- 
puted according  to  the  rules  of  law;  provided,  however,  that  if  the 
parties  to  the  action,  or  the  executor,  or  administrator  of  the  estate, 
or  the  guardian  of  the  minor  or  incompetent  person,  or  the  receiver, 
or  the  commissioner,  or  the  referee,  or  the  attorney  for  a  party  in 
all  special  proceedings  of  a  civil  or  criminal  nature,  shall  sign  and 
file  in  the  action  or  matter,  a  stipulation  in  writing  waiving  the  dis- 
qualification herein,  the  justice  or  court  may  proceed  with  the  trial 
or  hearing  with  the  same  legal  effect  as  if  no  such  disqualification 
existed; 

3.  When,  in  the  action  or  proceeding,  or  in  any  previous  action 
or  proceeding  involving  any  of  the  same  issues,  he  has  been  attorney 
or  counsel  for  either  party ;  or  when  he  has  given  advice  to  either 
party  upon  any  matter  involved  in  the  action  or  proceeding.^ 

4.  When  either  party  makes  and  files  an  affidavit  that  he  believes 
that  he  capnot  have  a  fair  and  impartial  trial  before  such  justice, 
by  reason  of  the  interest,  prejudice,  or  bias  of  the  justice.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Idaho.— In  re  Badger,  4  Idaho,  66, 

sec.  170;     (Idaho)    Rev.  Codes,    sec.  35  Pac.  839;  Stevens  v.  Hall,  8  Idaho, 

3000;    (Mont.)  Bev.  Codes  1907,  sec.  549,  69  Pac.   282;    Day  v.  Day,   12 

6315;   (Utah)  Comp.  Stats.  1910,  see.  Idaho,  556,  86  Pac.  531. 

242 ;     (Neb.)    Cobbey's    Ann.    Stats.  Montana. — Cases  where  justices  dis- 

1909,  see.  4747;  Larue  v.  Caskins,  5  qualified:  Wilson  v.  Harris,  21  Mont. 

CaL  507.                                         -  431,  54  Pac.  65;  State  v.  Court,  30 
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Mont.   188,   75  Pae.   1109;    State  t.  State  ▼.  Court,  33  Mont.  Ul,  82  Pae. 

Judges,  30   Mont.  195,  76  Pac.  10;  789. 

State  V.  Clancy,  30  Mont.  533,  77  Pae.  «  Kerr's  Cje.  C.  C.  P.,  sec.  833. 

314;  State  v.  Court,  30  Mont.  549,  77  See   Abrams   v.   State,   31  Tex.   Cr. 

Pac.  319;  State  t.  Donlan,  32  Mont.  App.  449,  452,  20  S.  W.  987;  State  ex 

260,  80  Pac.  245;  Finlen  y.  Heinze,  rel.  Cougill  v.  SechSi  3  Wash.  691, 

32  Mont.  382,  80  Pac.  925;  State  v.  695,  29  Pae.  446. 
Court,  32  Mont.   596,  81  Pac.  351; 

§  178.    Affidavit  of  Bias— Not  on  Inf  ormatioxu 

The  affidavit  of  bias  and  prejudice  of  the  justice  should  not  be 
upon  mere  information  and  belief.^ 

1  People  T.  McCauley,  1  Cal.  379;  pie  v.  Shuler,  28  Gal.  490;  Higgins' 
People  Y.  Williams,  24  Cal.  31;  Poo-      t.  City  of  San  Diego,  126  Cal.  303. 

§  179.    Belationship  of  Attorney — ^Need  not  be  of  Beoord. 

To  disqualify  a  justice  for  a  relationship  to  an  attorney  appear- 
ing for  a  party  to  an  action,  it  is  not  essential  that  such  attorney 
should  be  an  attorney  of  record.^ 

1  Johnson  t.  Brown,  115  Cal.  694,  696,  17  Pac.  68S. 

§  180.    Transfer  of  Gause  Where  Justice  Disqualified. 

If  an  action  or  proceeding  is  commenced  or  pending  in  a  court, 
and  the  justice  thereof  is  disqualified  from  acting  as  such,  or  if, 
from  any  cause,  the  court  orders  the  place  of  trial  changed,  it  must 
be  transferred  for  trial  to  a  court  the  parties  may  agree  upon,  by 
stipulation  in  writing,  or  made  in  open  court  and  entered  in  the 
minutes;  or,  if  they  do  not  so  agree,  then  to  the  nearest  or  most 
accessible  court,  where  the  like  objection  or  cause  for  making  the 
order  does  not  exist,  as  follows, 

If  in  a  justice's  court,  to  another  justice's  court  in  the  same 
county.^ 

1  See  Kerr'i  Cyc.  C.  C.  P.,  sec.  398;  Upton  r.  Upton,  94  Cal.  26,  27,  28, 

Barnhart  v.  Pulkerth,  59  Cal.   130,  29  Pac.  411;  Krumdick  v.  Crump,  98 

131;  Paige  v.  Carroll,  61  Cal.  215,  Cal.  117,  119,  32  Pac.  800;  Broder 

216;  Livermore  v.  Brundage,  64  Cal.  v.  Conklin,  98  Cal.  360,  362,  33  Pac. 

299,  300,  30  Pac.  848;  Finn  v.  Spag-  211;  Southern  Cal.  M.  B.  Co.   y.  San 

noli,  67  Cal.  330,  331,  7  Pac.  746;  Bernardino  Nat.  Bank,  100  Cal.  316, 
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320,  34  Pac.  711;  Anaheim  W.  Co.  v.  Utah.— Ex  parte  Whitmore,  9  Utah, 

Jurupa  L.  &  W.  Co.,  128  Cal.  568,      441,   35   Pac.    524;    Elliot   v.   Whit- 
570,  61  Pac.  80.  more,  10    Utah,    246,    37    Pac.  461; 

Nounnan  t.  Aspinwall,  1  Utah,  140. 

§  181.    Disqualification  of  Police  Judge. 

In  all  cases  in  which  a  police  judge  is  a  party,  or  in  which  he  is 
interested,  or  in  which  he  is  a  witness,  or  in  which  he  is  related  to 
either  party  by  consanguinity  or  affinity  within  the  third  degree, 
and  in  case  of  sickness  or  inability,  or  temporary  absence  from  the 
city,  the  police  judge,  or  judge  of  the  police  court,  may  by  written 
request  call  in  any  justice  of  the  peace  of  the  same  county  to  act 
in  his  place  and  stead,  and  while  so  acting  said  justice  shall  be 
vested  with  the  power  of  the  judge  for  whom  he  holds  court. 
In  which  case  the  proper  entry  of  the  proceedings  before  the  at- 
tending justice,  subscribed  by  him,  shall  be  made  in  the  docket 
of  the  judge  for  whom  he  holds  the  court;  and  the  same  shall  be 
prima  fade  evidence  of  such  proceedings,  and  form  and  become 
a  part  of  the  record  of  any,  or  any  part  of  any  and  all  actions, 
causes  or  proceedings  had  before  such  attending  justice  while  so 
holding  the  court.^ 

1  See  Kerr'B  Cyc.   PoL   Code,  sec.      »75;  In  re  Baxter,  3  CaL  App.  716, 

4428;  Ex  parte  Simpson,  47  Cal.  127,  ^^^  ®^  ^^'  ^^^'  .      . 

.««...        -  ,,          .„         ^       X       -  Aj  to    absent    justice:    Stewart  v. 

128;  City  of  Marysville  v.  County  of  g^^n^^od  (Tex.  Civ.  App.),  18  Tex. 

Yuba,  1  Cal.  App.  628,  631,  82  Pac.  ct.  502,  102  8.  W.  159. 

§  182.    Washington — Qualifications,  etc. — ^Disqualification. 

No  justice  of  the  peace  has  jurisdiction  of  any  action  brought 
to  enforce  or  collect  any  claim  or  demand  which  said  justice  had, 
in  any  manner,  attempted  to  collect  as  agent  or  otherwise.^ 

1  BenL  &  Bal.  Ann.  Codes,  sec.  6515. 

§  183.    Washington— -Disqualification— Change  of  Venue. 

If,  previous  to  the  commencement  of  any  trial  before  a  justice 
of  the  peace,  the  defendant,  his  attorney  or  agent,  makes  and  files 
with  the  justice  an  affidavit  that  the  deponent  believes  that  the 
defendant  cannot  have  an  impartial  trial  before  such  justice,  it 
is  the  'duty  of  the  justice  to  forthwith  transmit  all  papers  and 
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documents  belonging  to  the  case  to  the  next  nearest  justice  of  the 
peace  in  the  same  county,  who  is  not  of  kin  to  either  party,  sick, 
absent  from  the  county,  or  interested  in  the  result  of  the  action, 
either  as  counsel  or  otherwise.  The  justice  to  whom  such  papers 
and  documents  are  so  transmitted  must  proceed  as  if  the  suit  had 
been  instituted  before. him.  Distance,  as  contemplated  by  this 
section,  means  by  the  nearest  traveled  route.  The  costs  of  such 
change  of  venue  must  abide  the  result  of  the  suit.^ 

1  Bern.  Sb  BaL  Ann.  Codes  &  Stats.,  see.  1774. 
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CHAPTER  XI. 

DISABILITY. 

I  184.    In  ease  of  disability  of  justice,  another  jostieo  ma.j  attend  on  hii 

behalf, 
i  185.    Bequest  must  be  in  writing, 
i  186.    Order  requesting  another  justice  to  act  need  not  set  forth  reasons  for 

request. 
f  187.    Bequest  to  justice  to  act-— IMsabilitjr— Form. 
i  188.    Bequest  to  justice  to  act — ^Disqualification — ^Form. 
I  189.    Order — ^Beassigning — Illness — ^Form. 
i  190.    Colorado — Absence  of  justice  on  daj  of  triaL 

§  184.  In  Gase  of  Disability  of  Justice^  Another  Justice  may 
Attend  on  His  Behalf. 
In  case  of  the  sickness  or  other  disability  or  necessary  absence  of 
a  jnstice,  another  justice  of  the  same  county  may,  at  his  request, 
attend  in  his  behalf,  and  thereupon  is  vested  with  the  power  and 
may  perform  all  the  duties  and  issue  all  the  papers  or  process  of 
the  absent  justice.  In  case  of  a  trial  the  proper  entry  of  the  pro- 
ceedings before  the  attending  justice,  subscribed  by  him,  must  be 
made  in  the  docket  of  the  justice  before  whom  the  summons  was  re- 
turnable. If  the  case  is  adjourned,  the  justice  before  whom  the 
summons  was  returned,  may  resume  jurisdiction.* 

i  Kerr's  Cje.  C.  C.  P.,  sec.  920,  and  CaL  Stats.  1909,  p.  828.  i 

§  185.    Bequest  must  be  in  Writing. 

Another  justice  of  the  peace  cannot  be  called  in  to  act  during  the 
illness  of  the  justice  of  the  peace  of  the  township,  in  which  the  plain- 
as  resides,  without  a  written  request  from  such  justice;  and  a 
mere  oral  request  by  him  to  the  plaintiff  to  secure  the  attendance 
of  such  justice  could  confer  upon  him  no  jurisdiction  in  such 
township.* 

1  Harlan  t.  Gladding,  McBean  ft  Co.,  7  CaL  App.  49,  93  Pac.  400. 

§  186.    Order  Beqaesting  Another  Jostice  to  Act  Need  not  Set 
Forth  Beasons  for  Bequest. 

The  order  requesting  another  justice  to  act  need  not  set  fortb 
the  reasons  why  the  request  was  made.* 

1  People  T.  Sehora,  116  Cal.  503,  505,  48  Pac.  495. 
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§  187.    Kequert  to  Justice  to  Act— Disability— Form. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  ,  Justice  of  the  Peace  of  ^ 


Township  ,   County  ,  State  of  CaUfomia, 

Greetings : 

The  justice  of  the  peace  of ,  township ,  being 

unable  to  try  the  above-entitled  cause,  you  are  hereby  requested 
to  conduct  proceedings  in  said  cause  and  make  such  orders  and 
decisions  which  you  may  deem  admissible  in  the  premises. 


Justice  of  the  Peace  of  Said  County. 

§  188.    Bequest  to  Justice  to  Act — ^Disqualification- Form. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Q.  S.  P.,  Justice  of  the  Peace  of  Brooklyn  Town- 
ship, County  of  Alameda,  state  of  California,  Greetings: 
The  justice  of  the  peace  of  Oakland  township  being  disqualified 
from  trying  the  above-entitled  cause,  you  are  hereby  requested 
to  conduct  the  proceeding  in  said  cause  and  make  such  orders  and 
decisions  as  you  may  deem  meet  in  the  premises. 

J.     S.y 

Justice  of  the  Peace  of  Said  Township. 

§  189.    Order— Reassigning— ninesfr— Form. 

[Title  of  Court  and  Cause.] 

The  above-entitled  action  is  hereby  reassigned  to  Hon.  L.  M. 
C,  justice  of  the  peace,  from  Hon.  J.  C.  C,  justice  of  the  peace, 
on  account  of  the  illness  of  said  justice. 
Dated  this  second  day  of  January,  1910. 

M.  P.  R., 
Presiding  Justice  of  the  Peace. 

§  190<    Colorado — ^Absence  of  Justice  on  Day  of  Trial. 

Whenever  a  justice  of  the  peace  before  whom  an  action  is  pending, 
is  unable,  on  account  of  sickness  or  absence  from  the  country,  to 
attend  at  the  time  and  place  fixed  for  the  trial  before  such  justice, 
the  next  nearest  justice  of  the  peace  within  the  county  may,  at 
his  request,  attend  at  the  time  and  place  fixed  for  the  trial  and 
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continue  the  cause  to  some  other  day,  which  shall  not  be  more  than 
ten  days,  or,  if  the  parties  shall  agree,  may  hear  the  cause  instead 
and  in  behalf  of  the  justice  calling  him ;  and  the  judgment  so  en- 
tered shall  have  the  same  force  and  effect  as  if  rendered  by  the 
justice  before  whom  the  action  is  pending.^ 

i  (Colo.)  Bey.  Stata.  1908,  im.  3893. 
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CHAPTER  Xn. 

JURISDICTION. 
AETICLE  L 

IN  GENERAL. 

f  191.  Jurisdiction  limited. 

S  192.  Jurisdiction  must  affirmatiyelj  appear. 

S  193.  Judgment  of  justice  must  show  jurisdiction. 

8  194.  What  jurisdictional  facts  must  be  shown  bj  dockets 

8  195.  Jurisdiction  cannot  be  given  hj  consent. 

8  196.  Jurisdiction — Grant  of,  carries  necessary  powers. 

8  197.  Territorial  extent  of  civil  jurisdiction. 

8  198.  Washington — Jurisdiction — Coextensive  with  limits  of  count/; 

8  199.  Jurisdiction  must  not  trench  upon  that  of  courts  of  record. 

8  200.  Authority  of  justice  to  determine  jurisdiction. 

§  191.    Jurisdiction  Limited. 

Justices'  courts  have  peculiar  and  limited  jurisdiction,  and  the 
powers  conferred  upon  them  by.  the  statute  must  be  strictly  pur- 
sued.^   They  can  assume  no  power  by  implication.* 

t  Jones  V.  Justices'  Courts  of  Los  Angeles  Citj,  97  Gal.  523,  92  Pae.  576. 
s  Winter  y.  Fitzpatrick,  35  CaL  269. 

§  192.    Jurisdiction  must  Affirmatively  Appear. 

A  justice's  court  being  an  inferior  court^  its  jurisdiction  must 
be  shown  affirmatively  by  a  party  relying  upon  or  claiming  any 
right  under  its  judgments.  No  presumption  is  indulged  in  favor 
of  the  jurisdiction  of  inferior  courts.^  In  a  court  of  record  a  given 
fact  is  presumed,  but  when  shown  by  the  record  not  to  exist,  error 
is  made  to  appear.  In  a  justice  court  the  same  fact  must  be  proven, 
or  it  will  be  presumed  not  to  exist,  and  like  error  is  manifest.  It 
has  been  said  that  the  **law  required  courts  of  special  jurisdiction 
to  follow  the  rules  which  create  and  govern  them,  and  that  that 
which  in  a  court  of  general  jurisdiction  would  be  a  mere  irregu- 
larity would  absolutely  deprive  the  former  of  all  jurisdiction." 
Similar  language  may  be  found  in  a  number  of  cases,  but  an  ex- 
amination shows  that  in  most  of  them  it  is  used  to  illustrate  the 
doctrine  that  in  courts  of  record  facts  not  appearing  will  be  pr^ 
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Slimed  to  exist,  and  their  nonappearance  will  be  treated  as  a  mere 
irregularity,  while  their  absence  in  cases  arising  in  inferior  tribu- 
nals will  be  deemed  fatal  to  the  jurisdiction.^ 

1  WhitweU  Y.  Barbier,  7  Cal.  54.  For  authorities  in  other  states,  see 

«  Keybers   v.  McComber,  67   Cal.  (Idaho)   57  Pac.  308;   (Or.)  07  Pac. 

395,  7  Pac.  838;  JoUey  v.  Toltz,  34  1115;   (Cal.)   60  Pac.  45;   (Ariz.)   80 

Cal.  321;  King  v.  Randlett,  33  Cal.  Pac.  325;  (Or.)  57  Pac.  637;  (Colo.) 

318;  Kane  v.  Desmond,  63  Cal.  464.  92  Pac.  13. 

§  193.   Judgment  of  Justice  must  Show  Jurisdiction. 

A  party  asserting  a  right  under  a  judgment  of  a  justice  of  the 
peace  must  show  affirmatively  every  fact  necessary  to  confer  juris- 
diction on  the  justice  who  rendered  the  judgment.* 

1  Van  Etten  v.  Jilson,  6  Cal.  19;  26  Pac.  647;  Keybers  v.  McComber, 

WhitweU  V.  Barbier,  7  Cal.  54,  64;  67  Cal.  395,   26  Pac.   647;   Fisk   v. 

Swain  t.  Chase,  12  Cal.  283;  Lowe  Mitchell,  124  Cal.  359,  57  Pac.  149. 
V.  Alexander,  15  Cal.  296;   Bowley         An  entry  in  the  docket  of  a  jus- 

▼,  Howard,  23  Cal.  401,  403;  King  v.  tice  of  the  peace  to  the  effect  that 

Bandlett,    33     Cal.    318;    JoUey   v.  summons  was  returned  served  does 

Foltz,     34     Cal.     321;     Ex     parte  not  show  a  valid    service,  or  that 

Kearney,  55   Cal.   395,  396,   7  Pac.  jurisdiction  was  acquired:   Kane  v. 

S38;  Eltzroth  y.  Byan,  89  Cal.  135,  Desmond,  63  Cal.  464. 

« 

§  194.     What  Jurisdictional  Facts  must  be  Shown  by  Docket. 

Those  jurisdictional  facts  in  support  of  judgments  in  justices' 
courts  which  are  not  in  writing,  or  required  to  be  in  writing,  or 
in  fact  entered  in  the  docket,  may  be  proved  by  parol;  but  the 
rule  is  otherwise  wh'ere  the  statute  requires  such  facts  to  be  en- 
tered in  ine  dotket,  and  they  are  so  entered,  or  where  they  actually 
appear  in  the  written  files  of  the  action,  because  parol  evidence  in 
such  cases  is  not  the  best  evidence,  and  such  entries  and  writing 
may  not  be  contradicted  by  parol  evidence.^ 

1  Jolley  V.  Poltz,  34  Cal.  321.  "served"  will  not  vitiate  the  judg- 
Failure  of  justice  to  state  ia  his  ment  on  appeal:  Denmark  v.  Lien- 
docket  that  summons  was  returned      ing,  10  Cal.  93. 

§  195.    Jurisdiction  cannot  be  Oiven  by  Consent. 

A  justice  court  can  never  gain  jurisdiction  by  consent  of  the 
litigants.  Neither  a  party  nor  both  parties  can  vest  the  court 
with  a  constitutional  jurisdiction  as  to  subject  matter  to  which  it 
is  otherwise  a  stranger.^ 

1  King  ▼.  Kutner-Qoldfltein  Co.,  135  Cal.  66^  67  Pac.  10;  Feillett  ▼.  Englflr, 
8  GaL  76. 
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§  196.    Jurisdiction— Grant  of,  Carries  Necessary  Powers. . 

When  jurisdiction  is  by  the  constitution  or  the  codes,  or  by  any 
other  statute,  conferred  on  a  court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given ;  and  in  the  exercise 
of  this  jurisdiction,  if  the  course  of  proceeding  be  not  specifically 
pointed  out  by  the  code  or  the  statute,  any  suitable  process  or  mode 
of  proceeding  may  be  adopted  which  may  appear  most  conformable 
to  the  spirit  of  the  code.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  187.  MiUer,   4  Idaho,  711,  43  Pac.   870; 

Idaio.— Barnes    v.    Buffalo    Pitts  Morris  v.  Lemp,  13   Idaho,   116,  88 

Co.,  6  Idaho,  519,  57  Pac.  267;  People  Pac.  761. 
T.    Lindsay,    1    Idaho,    394;    In    re 

§  197.    Territorial  Extent  of  Giyil  Jurisdiction. 

The  civil  jurisdiction  of  justices'  courts  extends  to  the  limits 
of  the  townships  in  which  they  are  held ;  but  mesne  and  final  pro- 
cess of  any  justice's  court  in  a  county  may  be  issued  to  and  served 
in  any  part  of  the  county.^ 

1  (Cal.)   Kerr's  Cyc.  C.  C.  P.,  sec.  township  is  waived  where  not  taken 

106;    (Mont.)   Bev.  Codes  1907,  sec.  at  the  trial:   Eerr's  Cyc.  C.  C.  P., 

6282.  sec.  890,  subd.  4;  McGorray  v.  Sa- 

Objection  that  an  action  in  a  jus-  perior  Court  of  San  Joaquin  County, 

tice's  court  is  brought  in  the  wrong  141  Cal.  266,  74  Pac.  853. 

§  198.  Washington — Jurisdiction — Ooextensire  With  Limits  of 
County. 
The  jurisdiction  of  justices  of  the  peace  in  all  civil  actions,  ex- 
cept as  otherwise  specially  provided,  must  be  coextensive  with  the 
limits  of  the  county  in  which  they  are  elected  or  appointed,  and 
no  other  or  greater.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sees.  1757« 

§  199.     Jurisdiction  must  not  Trench  upon  That  of  Gourts  of 
Becord. 

Except  where  specially  provided,  the  jurisdiction  of  the  justices* 
courts  must  not,  in  any  case,  trench  upon  the  jurisdiction  of  the 
several  courts  of  record  of  the  state,  nor  extend  to  any  action  or 
proceeding  against  ships,  vessels,  or  boats,  for  the  recovery  of  sea- 
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men's  wages  for  a  voyage  perfonned  in  whole  or  in  part  without 
the  waters  of  this  state.^ 


1  (Cal.)  Kerr'B  Cyc.  C.  C.  P.,  sec 
114;  (Wash.)  Bern.  &  Bal.  Ann.  Codes, 
see.  45.   • 

Nevada. — Comp.  Laws,  sec.  3604; 
Paul  V.  Armstrong,  1  Nev.  82;  Panl 
V.  Beegan,  1  Nev.  327;  Mallett  v. 


tJncle  Sam  M.  Co.,  1  Nev.  188; 
McDonald  v.  Prescott,  2  Nev.  109; 
Floral  Spring  W.  Co.  v.  Eives,  14 
Nev.  431;  TuU  v.  Anderson,  15  Nev. 
426;  DuSj  v.  Moran,  12  Nev.  94. 


§  200.    Authority  of  Justice  to  Determine  Jurisdiction. 

A  justice's  court  has  power  to  pass  upon  and  conclusively  deter- 
mine the  facts  upon  which  its  jurisdiction  depends.^ 

1  £z  parte  Noble,  96  Cal.  362,  81  Pac.  224. 
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ARTICLE  n. 

EXCLUSIVE  CIVIL  JURISDICTION'. 

8  201.  Ezclnrive  civil  jnrisclictioxi. 

fi  202.  Jurisdiction  in  actions  for  recaverf  of  monej. 

8  203.  Amount  in  controversy. 

8  204.  Prajer  determines  jurisdiction. 

8  205.  But  prajer  is  not  conclusive. 

8  206.  Same— Test  of  jurisdiction. 

8  207.  Jurisdiction  depends  on  amount  claimed,  not  amount  due. 

8  208.  Examples  of  contractual  liabilities — Stockholders'  liabilitj. 

8  209.  Same — ^Judgment. 

8  210.  Damages  for  injury  to  person. 

8  211.  Damages  for  taking,  detaining,  or  injuring  personal  property* 

8  212.  Amount  prayed  for — Conversion. 

8  213.  Damages  for  nuisance. 

8  214.  Jurisdiction — Setoff  or  counterclainL 

8  215.  Damages  for  Injury  to  real  property* 

8  216.  Actions  to  recover  personal  property. 

8  217.  Value  of  property  is  test. 

8  218.  Jurisdiction  as  to  fines  and  penaltiei. 

8  219.  Jurisdiction — Assessments  of  stock. 

8  220.  Street  assessments. 

8  221.  Actions  for  taxes — ^Answer. 

8  222.  Toll. 

8  223.  Actions  on  bonds. 

8  224.  Judgments  by  confession. 

§  201.    Exclusive  Civil  Jurisdiction. 

The  justices'  courts  shall  have  civil  jurisdiction: 

1.  In  actions  arising  on  contract  for  the  recovery  of  money  only 
if  the  sum  claimed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  doUars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for  taking, 
detaining  or  injuring  personal  property,  or  for  injury  to  real  prop- 
erty where  no  issue  is  raised  by  the  verified  answer  of  the  defendant 
involving  the  title  to  or  possession  of  the  same,  if  the  damagtr 
claimed  do  not  amount  to  three  hundred  dollars ; 

3.  In  actions  to  recover  the  possession  of  personal  property,  if  the 
value  of  such  property  does  not  amount  to  three  hundred  dollars ; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not  amounting  to 
three  hundred  dollars,  given  by  statute,  or  the  ordinance  of  an  incor- 
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porated  city  and  county,  city  or  town,  where  no  issue  is  raised  by 
the  answer  involving  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine ; 

5.  In  actions  upon  bonds  or  undertaking  conditioned  for  the  pay- 
ment of  money,  if  the  sum  claimed  does  not  amount  to  three  hun- 
dred dollars,  though  the  penalty  may  exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of  money  on  the 
confession  of  a  defendant,  when  the  amount  confessed,  exclusive  of 
interest,  does  not  amount  to  three  hundred  dollars.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
112;    (Nev.)    Cutting's  Comp.  Laws 

1900,  sec.  3604;   (Ariz.)  Bev.  Stats. 

1901,  sec.  2047;  (N.  M.)  Comp. 
Laws  1897,  sec.  3232;  (Tex.)  Sayles' 
Civ.  Stats.  1897,  art.  1568;  (Or.) 
B.  &  C.  Codes,  sec.  926;  Lord's 
Oregon  Laws,  sec.  951 ;  (Wash.)  Hem. 
ft  BaL  Ann.  Codes,  see.  44;  (Idaho) 
Bey.  Codes,  see.  3851;  (Mont.)  Bev. 
Codes  1907,  sec.  628«;  (S.  D.)  Comp. 
LawB  1910,  sec:  1,  p.  536;  (Utah) 
Comp.  Laws  1907,  688;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5185;  (Okl.) 
Comp.  Laws  1909,  sec.  6271;  (Neb.) 
Cobbey'B  Ann.  Stats.  1909,  sec.  596; 
(Kan.)  I>asBler'8  Gen.  Stats.  1909, 
■ec.  6362;  (N.  D.)  Bev.  Codes  1905, 
sec.  8345;  Sanborn  v.  Superior 
Court,  60  Cal.  425,  427;  Williams  v. 
Mecartney,  69  Cal.  556,  557,  11  Pac. 
186;  Thomas  v.  Justice's  Court,  80 
Cal.  40,  41,  22  Pac.  80;  Dennis  v. 


Superior  Court,  91  Cal.  548,  549, 
27  Pac.  1031;  Kennedy  v.  Califor- 
nia Sav.  Bank,  97  Cal.  93,  97,  33 
Am.  St.  Rep.  163,  31  Pac.  846;  Peo- 
ple ez  rel.  Wood  v.  Sands,  102  Cal. 
12,  17,  36  Pac.  404;  Atkinson  v. 
Lorbeer,  111,  Cal.  419,  422,  44  Pac. 
162;  De  Jarnatt  v.  Marquez,  127 
Cal.  558,  559,  78  Am.  St.  Rep.  90, 
60  Pac.  45;  Hoban  v.  Ryan,  130 
Cal.  96,  99,  62  Pac.  296;  King  v. 
Kutner-Gk)ldetein  Co.,  135  Cal.  65, 
68,  67  Pac.  10. 

Washington. — Ebey  v.  Engie,  1 
Wash.  Ter.  72;  Bagley  v.  Carpen- 
ter, 2  Wash.  Ter.  19,  22;  Moore  v. 
Perrott,  2  Wash.  1,  3;  State  v.  Supe- 
rior Court,  9  Wash.  369;  McCoy  v. 
Bell,  1  Wash.  504,  511;  Woodbury 
V.  Henningsen,  11  Wash.  12;  Wal- 
ters V.  Field,  29  Wash.  558;  Lax- 
son  V.  Allan  Line  Steamship  Co., 
37  Wash.  555. 


§  202.    Jurisdiction  in  Actions  for  Becoyery  of  Money. 

The  justice  court  has  jurisdiction  of  all  actions  arising  on  con- 
tract for  the  recovery  of  money  only,  where  the  sum  due,  exclusive 
of  interest,  does  not  amount  to  three  hundred  dollars.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  112; 
Saabom  v.  Superior  Court,  60  Cal. 
42:5,  427;  Williams  v.  Mecartney,  69 
Cal.  556,  557,  11  Pac.  186;  Thomas 
V.  Justice's  Court,  80  Cal.  40,  41,  22 
Pac.  80;  Dennis  v.  Superior  Court, 

6 


91  Cal.  548,  549,  27  Pac.  1031;  Ken- 
nedy v.  California  Sav.  Bank,  97 
Cal.  93,  97,  33  Am.  St.  Rep.  163,  31 
Pac.  846;  People  ex  rel.  Wood  v. 
Sands,  102  Cal.  12,  17,  36  Pac.  404; 
Atkinson   v.   Lorbeer,   111    CaL   419, 
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422,  44  Pae.  162;  De  Jamatt  ▼.  Mar-  130  Cal.  96,  99,  62  Pae.  296;  King 
quez,  127  Cal.  55S,  559,  78  Am.  St.  t.  KutDer-Goldstein  Co.,  135  Cal.  65, 
Bep.  90,  60  Pae.  45;  Hoban  v.  Byan,      68,  67  Pae.  10. 

§  203.    Amount  in  Controversy. 

The  amount  in  controversy,  exclusive  of  interest  and  costs,  deter- 
mines the  jurisdiction  of  the  justice.* 

1  Bradlej  v.  Kent,  22  Cal.  169.  one  hundred  dollars  attorney's  fees: 

A  juBtiQ.e  of  the  peace  has  no  juris-  Be  Jamatt  v.  Marquez,  127  Cal.  558, 

diction  over  an  action  on  a  note  for  78  Am.  St.  Hep.  90,  60  Pae.  45.    See 

two  hundred  and  fifty  dollars,  and  Beed  v.  Bernal,  40  CaL  628. 

§  204.    Prayer  Determines  Jurisdiction. 

The  amount  for  which  the  judgment  is  demanded  in  the  com- 
plaint determines  jurisdiction.^ 

1  Bodley  t.  Curry,  120  Cal.  541,  543,  52  Pae.  999. 

§  205.    But  Prayer  is  not  Conclusive. 

The  prayer  of  the  complaint  does  not  conclude  the  question  of 
jurisdiction,  but  must  be  considered  along  with  the  allegations  on 
which  it  is  founded.* 

1  Lenhardt  v.  Jennings,  119  Cal.  192,  199,  48  Pao.  56,  51  Pae.  195.  Se« 
Jackson  v.  Whartenby,  5  CaL  94. 

§  206.    Same — Test  of  Jurisdiction. 

In  order  that  jurisdiction  may  be  exercised  by  a  justice 's  court 
in  an  action  at  law  for  the  recovery  of  money  only,  the  constitu- 
tion requires  that  the  demand  in  suit  shall  not  amount  to  three 
hundred  dollars.^  It  is  well  settled  that  in  such  actions  the 
amount  sued  for  determines  the  jurisdiction  of  the  court ;  *  and  it 
has  never  been  held  that  the  prayer  of  the  complaint  should  con- 
clude the  question  of  jurisdiction,  regardless  of  the  allegations 
on  which  it  is  founded.' 

1  Const.,  art.  6,  see.  5.  Am.  St.  Bep.  82;  Hoban  ▼.  Byan,  130 

2  DashieU  ▼.  Slingerland,  60  Cal.      CaL  96,  62  Pae.  296. 

653;   Bailey  t.  Sloan,  65  Cal.  387;  3  See   Jackson   ▼•    Whartenby,   5 

Lord  T.   Goldberg,  81  Cal.  596,  15      Cal.  94. 

§  207.    Jurisdiction  Depends  on  Amount  Claimed,  not  Amount 
Due. 

It  is  generally  held  that  the  amount  claimed,  and  not  the 
amount  due,  determines  the  jurisdiction  of  a  justice  of  the  peace 
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with  respect  to  an  action  brought  before  him,  and  if  the  amount 
claimed  is  within  the  jurisdiction  of  the  justice,  it  is  immaterial 
that  the  amount  due  is  beyond  his  jurisdiction,  for  the  plaintiff 
has  a  right  to  reduce  his  demand  to  bring  the  action  within  the 
justice's  jurisdiction.* 

1  Albaugh  Bros.  Dover  Co.  ▼.  White,   Ann.  Gas.  1912A,  p.   1284,  and 
collected  authorities. 


§  208.     Examples  of  Contractual  Liabilitie8r--Stockholder8'  Lia- 
bility. 
A  stockholder's  liability  for  his  proportion  of  the  indebtedness 
of  a  corporation  is  an  obligation  arising  upon  a  contract,  within 
the  meaning  of  section  112  of  the  Code  of  Civil  Procedure.^ 


i  Dennis  v.  Superior  Court  Los 
Angeles  Co.,  91  Cal.  548,  27  Pae. 
1031;  Kennedy  v.  California  Say. 
Bank,  97  Cal.  93,  96,  100,  33  Am.  St. 
Bep.  163,  165,  167,  31  Pac.  846; 
Bliss  v.  Sneath,  119  Cal.  526,  530, 
51  Pae.  848.    See  Larrabee  y.  Bald- 


win, 35  Cal.  155;  Morrow  v.  Superior 
Court  San  Francisco,  64  Cal.  383,  1 
Pac.  354;  Hathorn  v.  Calef,  69  U.  S. 
(2  Wall.)  10,  17  L.  cd.  776;  Carrol 
V.  Green,  92  U.  S.  509,  23  L.  ed. 
738;  Flash  v.  Conn,  109  U.  S.  371, 
8  Sup.  Ct.  Bep.  263,  27  L.  ed.  966. 


§  209.    Same— Judgment. 

A  judgment  is  a  contract  within  the  meaning  of  section  112  of 
the  Code  of  Civil  Procedure.* 


1  Kerr's  Cjc.  C.  C.  P.,  sec.  112; 
Stuart  V.  Landers,  16  Cal.  372,  375, 
76  Am.  Dec.  538.  See  Ames  t.  H07, 
12  Cal.  11;.  Brewster  ▼.  Ludekins,  19 
Cal.  162,  170;  Bean  v.  Loryea,  81 
Cal.  151,  153,  22  Pac.  513;  Dore  ▼. 
Thomburg,  90  Cal.  64,  66,  25  Am.  St. 
Bep.  100,  27  Pac.  30;  Bowe  v.  Blake, 
99  Cal.  167,  170,  37  Am.  St.  Bep.  45, 
33  Pac.  864;  Simpson  v.  Cochran,  23 
Iowa,  81, 83, 92  Am.  Dec.  410;  Burnes 


T.  Simpson,  9  Kan.  658;  Hummer  t. 
Lamphear,  32  Kan.  439,  49  Am.  Bep. 
491,  4  Pac.  865;  Eldredge  v.  Ault- 
man,  35  Neb.  884,  37  Am.  St.  Bep. 
476,  477,  53  N.  W.  1008;  Gutta- 
percha &  B.  Mfg.  Co.  y.  Mayor  etc. 
of  Houston,  108  N.  Y.  276,  2  Am.  St. 
Bep.  412,  15  N.  E.  402;  Meyer  v. 
Brooks,  29  Or.  203,  207,  54  Am.  St. 
Bep.  790,  44  Pac.  281. 


§  210.    Damages  for  Injury  to  Person. 

Justices'  courts  have  jurisdiction  in  actions  for  damages  for 
injury  to  the  person,  if  the  damage  claimed  does  not  amount  to  three 
hundred  dollars.^ 


1  Kerr's  Cyc.  C.  C.  P.^  see.  112,  subd.  2. 
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§  211.   Damages  for  Taking^  Detaining,  or  Injuring  Personal 
Property. 

ETastices'  courts  have  jurisdiction  in  actions  for  damages  for  tak- 
ing, detaining  or  injuring  personal  property,  if  the  damages  claimed 
do  not  amount  to  three  hundred  dollars.^ 


1  Kerr's  Oyc.  0. 


0.  P.y  see.  112,  subd.  2. 


§  212.    Amount  Prayed  for — Conversion. 

An  action  to  recover  damages  for  the  conversion  of  personal  prop- 
erty of  the  value  of  two  hundred  and  fifty  dollars,  and  also  fifty 
dollars  further  damage,  in  which  judgment  is  asked  for  two  hundred 
and  ninety>nine  dollars,  is  within  the  jurisdiction  of  the  justice's 
court.* 

1  Sanborn  v.  Contra  Costa  County,  60  CaL  425. 

§  213.    Damages  for  Nuisance. 

A  justice's  court  has  jurisdiction  of  an  action  for  damages  for 
nuisance.* 

1  Win  V.  Sinkivitz,  41  Cal.  588. 

§  214.    Jurisdiction-— Setoff  or  Counterclaim. 

A  justice  of  the  peace  has  no  jurisdiction  to  pass  upon  a  counter- 
claim or  setoff,  unless  it  be  for  such  a  sum  as  to  give  the  defendant 
a  right  of  action  against  the  plaintiff  in  a  justice's  court.^ 

1  Malsof  V.  Vaughn,  23  Cal.  61. 

§  215.   Damages  for  Injury  to  Beal  Property. 

Justices'  courts  have  jurisdiction  in  actions  for  damages  for  in- 
jury to  real  property  where  no  issue  is  raised  by  the  verified  answer 
of  the  defendant  involving  the  title  or  possession  of  the  same,  if 
the  damages  claimed  do  not  amount  to  three  hundred  dollars.^ 


1  Kerr*i  Cyc.  C.  C.  P.,  sec.  112, 
Bubd.  2. 

Jarisdictlon— Damages  to  Crops  by 
Trespassing  Animals. — The  superior 
court  properly  refused  a  writ  of  pro- 
hibition to  prevent  a  justice's  court 
from  exercising  jurisdiction,  under 
the  act  of  March  23|  1907   (Stats. 


1907,  p.  199),  of  an  action  to  recover 
damages  in  a  less  sum  than  three 
hundred  dollars  for  injuries  to  crops 
growing  on  land  in  the  lawful  posses- 
sion of  the  plaintiff  from  trespassing 
animals  belonging  to  the  defendant. 
Id. —  Construction  of  Statute  — 
^'Lawful   PossessioiL" — ^The   ''lawful 
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possession"  mentioned  in  tlie  statute  not  merely  eonstrnetively  tortious, 

is  to  be  eonstrued  as  importing  only  but  actually  so^':  Fisch  y.  ^ice,  12 

"peaceable    or   quiet  poBsessfon,  as  CaL  App.  60. 
eontradistinguished  from  possession 

§  216.    Actions  to  Becover  Personal  Property. 

Justices'  courts  have  jurisdiction  in  actions  to  recover  the  pos- 
session of  personal  property,  if  the  value  of  such  property  does  not 
amount  to  three  hundred  dollars.* 

1  Herr's  Cyc.  C.  C.  P.,  sec.  112,  subd.  3. 

§  217.    Value  of  Property  is  Test. 

The  justice's  court  cannot  take  jurisdiction  of  an  action  in  which 
specific  personal  property  is  sought  to  be  recovered,  the  vafile  of 
which  is  fixed  at  over  three  hundred  dollars ;  the  judgment  prayed 
being  for  the  possession  thereof,  or  for  the  sum  of  two  hundred  and 
ninety-nine  dollars,  in  case  possession  cannot  be  had.* 

1  Shealor  v.  Amador  County  Superior  Court,  70  CaL  564,  41  Pac.  653. 

§  218.    Jurisdiction  as  to  Fines  and  Penalties. 

A  justice's  court  has  jurisdiction  of  an  action  to  recover  a  sum 
of  money  less  in  amount  than  three  hundred  dollars,  for  a  fine, 
penalty  or  forfeiture,  given  by  statute  or  ordinance  of  a  municipal 
corporation,  provided  no  question  of  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine  is  raised.  If  any  such  question 
is  made,  it  must  be  by  answer,  verified  by  the  oath  of  the  defendant. 
Unless  so  raised,  no  evidence  as  to  such  legality  can  be  received.* 

1  Schroeder  v.  Wittrkm,  66  Cal.  636;  Williams  ▼.  McCartney,  69  CaL  557; 
Thomas  v.  Justice's  Court,  80  Cal.  41,  22  Pac.  80. 

§  219.   Jurisdiction — ^Assessments  of  Stock. 

What  jurisdiction  the  justice  court  has  in  actions  over  assess- 
ments of  stock,  has  often  been  the  subject  of  discussion.  The  term 
''assessment''  as  used  in  article  6,  section  5,  of  the  constitution, 
which  confers  exclusive  jurisdiction  on  the  superior  court  in  all 
cases  involving  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  does  not  include  installments  or  ** calls,''  which  are 
sometimes  termed  ''assessments,"  made  under  provision  of  the 
Civil  Code,  section  331,  by  a  private  corporation  upon  its  stock- 
holders in  accordance  with  agreement  upon  their  part,  expressed  or 
implied,  to  pay  into  its  treasury  the  amount  subscribed  by  them  to 
its  capital  stock.    It  has  reference  to  such  assessments  only  as  are 
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authorized  by  those  provisions  of  the  constitution  which  relate  to 
revenue  and  taxation,  and  to  such  as  may  be  made  under  authority 
of  municipal  or  other  public  corporations  for  the  purpose  of  meet- 
ing the  cost  or  expense  of  some  public  improvement.  A  justice's 
court,  therefore,  has  full  power  to  determine  all  questions  relating 
to  an  assessment  upon  corporate  stock,  when  such  questions  are 
brought  before  it,  and  the  amount  is  within  its  jurisdiction.^ 

t  Arroyo  D.  ft  W.  Co.  v.  Superior  91,  28  Pac.  54.  Bee  Kerr's  Cyc.  Civ. 
Court,  92  Cal.  47,  50,  27  Am.  St.  Bep.      Code,  sec.  331,  and  note. 

§  220.    Street  Assessments. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover 
a  sum  of  money  less  in  amount  than  three  hundred  dollars,  due 
on  an  assessment  for  street  work  in  a  municipality,  unless  the 
legality  of  the  assessment  is  questioned.^ 

1  Williams  v.  Mecartney,  69  Cal.  556,  11  Pac.  186. 

§  221.    Actions  for  Taxes — ^Answer. 

When  the  illegality  of  a  tax  is  set  up  in  the  answer  to  an  action 
to  recover  it,  brought  before  a  justice  of  the  peace,  his  jurisdiction  is 
ousted.* 

1  People  V.  Mier,  24  Cal.  61. 

§  222.    Toll. 
A  justice's  court  has  no  jurisdiction  to  determine  legality  of  toll.^ 

1  Culbertson  v.  Elnevan,  68  Cal.  491,  9  Pac.  455. 

§  223.    Actions  on  Bonds. 

Justices'  courts  have  jurisdiction  in  actions  upon  bonds  or  under- 
takings conditioned  for  the  payment  of  money,  if  the  sum  claimed 
does  not  amount  to  three  hundred  dollarsi  though  the  penalty  may 
exceed  that  sum.* 

1  Kerr's  Qyc.  C.  C.  P.,  sec.  112,  subd.  5. 

§  224.   Judgments  by  Confession. 

Justices'  courts  have  jurisdiction  to  take  and  enter  judgment  for 
the  recovery  of  money  on  the  confession  of  a  defendant  when  the 
amount  confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  112,  subd.  6. 
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WHERE  TITLE,  BIGHT  TO  POSSESSION  OB  ILLEGAUTT  OP  TAX 

INVOLVED. 

8  225.    Jurisdiction  invalving  title. 

9  226.    Same — ^Mining  elaixn. 

S  227.  Actions  for  injuries  to  land — Diversion  of  waters. 

fi  228.  Trespass — ^When  justice  has  jurisdiction. 

§  229.  Trespass — ^Wben  no  jurisdiction. 

9  230.  Parties  estopped  from  giving  evidence  where  titl0  involved. 

9  231.  Washington — ^Proceedings  where  title  to  land  is  in  issue. 

9  232.  Oregon — Title  to  real  property  in  issue — ^Transfer. 

9  233.  Title  must  be  directly  involved. 

9  234.  Same — Action  to  recover  deposit  by  vendee. 

9  235.  Same — Other  examples. 

9  236.  When  title  is  involved— Test  of. 

9  237.  Same — Action  for  rent. 

9  238.  Same. 

9  239.  Unverified  answer — ^Effect  of. 

9  240.  Same— Street  assessment. 

9  241.  When  answer  need  not  be  verified* 

9  242.  Same — Action  involving  title. 

9  243.  Answer — ^When  insufficient. 

9  244.  Affidavit — ^When  insufficient. 

9  245.  Invalidity  of  tax — Answer. 

9  246.  Bight  of  possession,  not  possession,  ousts  justiee  of  jurisdiction. 

§  225.    Jurisdiction  Involving  Title. 

The  justice  court  has  no  jurisdiction  of  a  suit  which  involves  the 
title  to  land.^ 

1  Schroeder  v.  V^Tittram,    66    Cal.  637;  Kerr's  Qye.  CS,  C.  P.,  sec.  112. 

§  226.    Same— Mining  Claim. 

Justices  of  the  peace  have  no  jurisdiction  in  actions  to  recover 
a  mining  claim.^ 

1  Van  Etten  v.  Jilson,  6  Cal.  19. 

§  227.   Actions  for  Injuries  to  Land — Diversion  of  Waters. 

Justices  of  the  peace  have  no  jurisdiction  to  try  a  cause  where 
there  is  an  alleged  injury  arising  out  of  a  diversion  of  water  from 
the  natural  or  artificial  channel  in  which  it  is  conducted.^ 

i  HiU  V.  Newman,  5  Cal.  445,  63  Am.  Dec.  140. 
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§  228.    Trespass— When  Justice  has  JurisdicUan. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  for  damages 
for  trespass  on  real  estate  where  the  right  of  possession  of  the 
premises  is  not  put  in  issue  by  the  pleadings  or  controverted  on 
trial.^ 

1  Cornett  ▼•  Bisliop,  39  Cal.  319. 

.  §  229.    Trespass— When  No  Jurisdiction. 

Where  in  trespass  in  a  justice's  court  it  appears  that  the  right  of 
possession  and  title  to  the  land  is  involved,  the  justice  has  no  juris- 
diction.^ 

1  King  V.  Kutner-Gqldstein  Co.,  135  CaL  65,  67  Pae.  10* 

§  230.  Parties  Estopped  from  Oivlng  Evidence  Where  Title 
Involved. 
The  parties  to  an  action  in  a  justice's  court  cannot  give  evidence 
upon  any  question  which  involves  the  title  or  possession  of  real 
property,  or  the  legality  of  any  tax,  impost,  assessment,  toll  or 
municipal  fine ;  nor  can  any  issue  presenting  such  question  be  tried 
by  such  court ;  and  if  it  appear,  from  the  answer  of  the  defendant, 
verified  by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to  real  prop- 
erty, or  the  legality  of  any  tax,  impost,  assessment,  toU  or  municipal 
fine,  the  justice  must  suspend  all  further  proceedings  in  the  action 
and  certify  the  pleadings,  and,  if  any  of  the  pleadings  are  oral, 
a  transcript  of  the  same,  from  his  docket  to  the  clerk  of  the 
superior  court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  superior  court  shall  have 
over  the  action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein;  provided,  that  in  cases  of  forcible  entry  and  detainer,  of 
which  justices'  courts  have  jurisdiction,  any  evidence,  otherwise 
competent,  may  be  given,  and  any  question  properly  involved 
therein  may  be  determined.^ 

1  (Cal.)  Kerr'8  Cyc.  C.  C.  P.,  sec.  77  Cal.  541,  18  Pac.  113,  20  Pac.  73; 

838;    (Ariz.)    Rev.   Stata.   1901,   sec.  Powell  v.  Sutro,  80  Cal.  559,  22  Pac. 

2063;  (Idaho)  Bev.  Codes,  sec.  4645;  308;    Clark  v.  Minnis,  50  Cal.   509, 

(Mont.)  Rev.  Codes  1907,  sec.  6992;  510;   City  of  Santa   Cruz  v.   Santa 

(S.  D.)  Comp.  Laws  1910,  sec.  9,  p.  Cruz    R.    Co.,    56    Cal.     143,     147; 

536;   (Utah)   Comp.  Laws  1907,  see.  Schroeder  v.  Wittram,  66  Cal.  636, 

•674;  County  of  Monterey  v.  Abbott,  638,   641,   6  Pac.   737;   Williams  v. 
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Mecartnej,  69  Cal.  556,  558,  11  Pac. 
189;  Copertini  v.  Oppermann,  76 
Cal.  181,  184,  185,  18  Pae.  256; 
County  of  Monterey  v.  Abbott,  77 
Cfcl.  541,  642,  18  Pac.  113,  20  Pac. 
73;  Powell  v.  Sutro,  80  Cal.  559, 
560,  22  Pac.  308;  Arroyo  D.  &  W. 
Co.  V.  Superior  Court,  92  Cal.  47,  51, 
27  Am.  St.  Eep.  91,  28  Pac.  54;  City 
of  Santa  Barbara  v.  Eldred,  95  Cal. 
378,  380,  30  Pac.  562;  Hart  v.  Car- 
nall-Hopkins  Co.,  103  Cal.  132,  139, 
140,  141,  142,  37  Pac.  196;  Baker  ▼. 
Southern  CaL  B.  Co.,  114  Cgl.  501, 


505,  506,  507,  46  Pac.  604;  Baker  v. 
Southern  Cal.  B.  Co.,  126  Cal.  516, 
58  Pac.  1055;  Boyd  v.  Southern  Cal. 
E.  Co.,  126  Cal.  571,  574,  58  Pac. 
1046;  Kaisch  v.  Sausalito  L.  &  F. 
Cc,  131  Cal.  215,  217,  63  Pac.  346; 
King  V.  Kutner-Goldstein  Co.,  135 
Cal.  65,  68,  67  Pac.  10;  Miller  & 
Lux  V.  Kern  Co.  L.  'Co.,  140  Cal. 
132,  ISS,  73  Pac.  836;  McAllister  ▼. 
Tindal  (Cal.  App.,  June  30,  1905), 
81  Pac.  1117. 

For  authorities  in  other  states,  see 
(Or.),  66  Pac.  621. 


§  231.     Washington— Proceedings  Wbere  Title  to  Land  is  in  Is- 
sne. 

If  it  appear  on  the  trial  of  any  cause  before  a  justice  of  the 
peace,  from  the  evidence  of  either  party,  that  the  title  to  lands 
is  in  question,  which  title  is  disputed  by  the  other  (party),  the 
justice  must  immediately  make  an  entry  thereof  in  his  docket,  and 
cease  all  further  proceedings  in  the  cause,  and  must  certify  and 
return  to  the  superior  court  of  the  county  a  transcript  of  all  the 
entries  made  in  his  docket,  relating  to  the  cause,  together  with  all 
the  process  and  other  papers  relating  to  the  action,  in  the  same 
manner  and  within  the  same  time  as  upon  appeal,  and  thereupon 
the  parties  must  file  their  pleadings,  and  the  superior  court  must 
proceed  in  the  cause  to  final  judgment  and  execution,  in  the  same 
manner  as  if  the  said  action  had  been  originally  sommenced 
therein,  and  the  cost  must  abide  the  event  of  the  suit.^ 

1  Bern.  A  Bal.  Ann.  Codes  &  Stats.,  sec.  1863. 

§  232.    Oregon— Title  to  Beal  Property  in  Issue— Transfer. 

If  it  appear  on  the  trial  of  any  cause  before  a  justice  of  the 
peace  from  the  evidence  of  either  party,  or  from  the  pleadings 
that  the  title  to  real  property  is  in  question,  which  title  shall  be 
disputed  by  the  other  party,  the  justice  shall  immediately  make 
an  entry  thereof  in  his  docket  and  cease  all  further  proceedings 
in  the  cause,  and  shall  certify  and  return  to  the  circuit  court  of 
the  county  a  transcript  of  all  the  entries  made  in  his  docket  re- 
lating to  the  case,  together  with  all  the  process  and  other  papers 
relating  to  the  action,  in  the  same  manner  and  within  the  same 
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time  as  upon  an  appeal;  and  thereupon  the  circuit  court  shall 
proceed  in  the  cause  to  final  judgment  and  execution,  in  the  same 
manner  as  if  said  action  had  been  originally  commenced  therein, 
and  disbursements  shall  abide  the  event  of  the  action.^ 

1  Lord'a  Or.  Laws,  sec.  2435. 

$  233.    Title  must  be  Directly  Involved. 

For  the  justice  court  to  be  ousted  of  jurisdiction,  the  title  to  land 
must  be  directly  and  not  incidentally  involved.^ 

1  Sehroeder  y.  Wittram,  66  Cal.  637. 

§  234.    Same— Action  to  Recover  Deposit  by  Vendee. 

A  justice  of  the  peace  has  jurisdiction  of  a  suit  to  recover  a  de- 
posit made  by  a  vendee  of  land  under  a  contract  to  purchase  if  the 
title  was  good,  the  question  of  title  being  incidental  to  the  right  to 
recover  back  the  deposit.^ 

1  Sehroeder  v.  Wittram,  66  Cal.  636,  6  Pac.  737.  But  see  Copertini  V. 
Oppermann,  76  Gal.  184,  18  Pae.  256. 

§  236.    Same— Other  Examples. 

The  proof  of  title  for  the  purpose  of  showing  failure  of  consid- 
eration of  a  contract  or  its  rescission,  so  as  to  dissolve  a  sale,  and 
place  the  parties  to  it  in  statu  quo,  does  not  involve  the  justice  in 
a  direct  contest  between  the  parties  as  to  the  validity  of  the  title 
to  the  subject  of  the  sale.  It  is  not  enough  that  the  title  or  pos- 
session of  real  property  is  a  fact  in  controversy,  or  incidentally  in 
question ;  it  is  the  title  or  right  of  possession  which  must  be  directly 
involved.^  So  when  a  defendant  in  a  criminal  action,  before  a 
justice  of  the  peace,  for  obstructing  a  highway,  filed  a  general 
denial,  supported  by  affidavit,  of  the  title  to  the  land,  under  a 
statute  which  prohibited  justices  of  the  peace  from  trying  actions 
which  involved  the  title  of  real  property,  jurisdiction  of  the  justice 
over  such  an  action  was  not  ousted  by  the  fact  that  the  title  to  the 
real  estate  might  incidentally  come  in  question.  It  is  obvious 
that  the  title  of  land  may  incidentally  come  in  question  in  various 
forms  of  action — as,  for  instance,  in  assault  and  battery,  where 
the  defendant  justifies  the  assault  in  defense  of  his  freehold.  In 
such  a  case  the  jurisdiction  of  the  justice  would  not  be  arrested.* 
The  jurisdiction  depends  upon  the  nature  of  the  action;  and 
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whenever  the  declaration  is  of  lucli  a  character  that  under  the  gen- 
eral issue  or  any  other  plea,  merely  putting  the  plaintiff  to  the 
necessity  of  proving  his  declaration,  he  is  bound  to  either  prove  or 
disprove  a  title  to  land,  then  the  justice  has  no  jurisdiction  to  try 
the  case.  But  when  the  declaration  is  such  as  not  to  require  the 
proof  of  title  to  land  to  sustain  it,  and  such  question  only  comes 
into  the  case  by  reason  of  some  special  line  of  defense,  then  the  jus- 
tice is  not  ousted  of  jurisdiction  to  try  the  action.  There  is  hardly 
any  form  of  action  in  which  the  title  or  ownership  of  land  may  not 
incidentally  arise,  and  it  would  be  productive  of  infinite  confusion 
and  mischief  to  hold  that  in  all  cases  wherever  that  is  the  case  the 
jurisdiction  ceases,  and  the  parties  are  remitted  to  a  new  litigation 
in  another  forum.' 

1  Holman  y.  Taylor,  31  Cal.  341;  S  LiyingBtOB  t.  Morgan,  33  Cal. 
PoUoek  T.  Cummingg,  38  Gal.  684.            23;  Ghirardelli  t.  Green,  56  Gal.  629; 

2  Haven  y.  Needham,  20  Yt.  183.      Jackeway  t.  Barrett,  38  Vt.  326. 

§  236.    When  Title  is  Involved— Test  of. 

The  test  as  to  when  the  title  to  real  property  becomes  involved 
within  the  meaning  of  article  6,  section  5,  is  when  ''the  title  or 
possession  of  real  property  is  a  material  fact  in  the  case,  upon 
which  the  plaintiff  relies  for  a  recovery  or  the  defendant  for  a 
defense."* 

1  Rule  as  laid  down  in  Holman  v.  Taylor,  31  Gal.  338. 

§  237.    Same— Action  for  Bent. 

The  title  or  possession  of  real  estate  is  not  put  in  issue,  in  an 
action  to  recover  rent  alleged  to  be  due  on  a  written  lease,  by  an 
answer  denying  the  plaintiff's  title  and  right  of  possession,  and 
alleging  the  title  and  right  of  possession  to  be  in  someone  else, 
under  whom  defendant  entered  and  held  possession.^ 

1  Ghirardelli  t.  Greene,  56  GaL  629. 

§  238.    Same. 

Where  the  title  or  possession  of  real  property  is  merely  incident- 
ally brought  into  the  action,  or  is  only  collaterally  in  question,  the 
case  is  not  one  which  involves  title  or  possession.^ 

1  Gopertini  v.  Oppermann,  76  Schroeder  ▼.  Wittram,  66  CaL  638, 
Gal.    181,    184,    185,    IS    Pac.  256;      C  Pac.  737. 
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§  239.    Unverified  Answer— Effect  of. 

An  unverified  answer  does  not  oust  the  justice's  court  of  its 
jurisdiction.  The  justice  is  called  on  to  transfer  the  cause  only 
when  a  verified  answer  is  filed.* 

1  Schroeder  y.  Wittram,    66    Cal.  636,  641,  6  Pac.  737. 

§  240.    Same— Street  Assessment. 

In  an  action  before  a  justice  of  the  peace  to  recover  money  due 
on  an  assessment  for  street  work  in  a  municipality,  if  no  question 
as  to  the  legality  of  the  assessment  is  raised  by  answer  verified 
by  oath  of  the  defendant,  no  evidence  of  such  legality  can  be  re- 
ceived, and  the  justice's  court  retains  jurisdiction.^ 

1  Williams  v.  Mecartney,  69  Cal.  556,  11  Pac.  186.  But  see  King  y.  Kut- 
ner-Goldstein  Co.,  135  Cal.  65,  67  Pac.  10. 

§  241.    When  Answer  Need  not  be  Verified. 

If  the  complaint  itself  shows  that  a  question  of  title  or  the  right 
to  possession  of  real  estate  is  necessarily  involved  in  an  action 
brought  before  a  justice  of  the  peace,  the  answer  need  not  be  veri- 
fied before  the  case  can  be  transferred  to  the  superior  court.* 

The  facts,  and  not  the  verified  answer,  constitute  the  final  test 
of  jurisdiction  of  an  action  begun  in  a  justice's  court.'^ 

1  Boyd  ▼.  Southern  CaL  B.  Co.,  126  Cal.  571,  574,  58  Pae.  1046. 
s  King  y.  Kutner-Goldstein  Co.,  135  CaL  65,  67  Pac.  10. 

§  242.    Same— Action  Involving  Title. 

The  parties  to  an  action  in  a  justice's  court  cannot  give  evidence 
on  any  question  which  involves  the  title  or  right  of  possession  of 
real  property,  nor  can  any  issue  presenting  such  question  be  tried 
by  such  court,  where  such  issue  is  raised  by  the  pleadings  though 
the  answer  is  not  verified.^ 


1  King  V.  Kutner-Goldstein  Co., 
135  CaL  /5,  67  Pac.  10.  An  answer 
that  the  defendant  is  informed  and 
believeB  that  the  plaintiff  claims ' 
certain  matters  to  be  true,  and 
that  defendant  alleges  the  contrary, 
and  that  in  consequence  thereof,  the 
determination  of  the  action  involves 
the  title  and  possession  of  real  prop- 


erty, does  not  show  that  the  title  or 
possession  of  real  property  is  neces- 
sarily involved,  but  only  that  it  may 
become  involved  upon  the  happening 
of  certain  contingent  events  which 
may  appear  in  proof:  Hart  v.  Car- 
naU-HopkinB  Co.,  103  CaL  132,  37 
Pac.  196. 
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§  243.    Answer— When  Insnfficient. 

A  verified  answer,  alleging  as  a  mere  conclusion  that  the  title 
to  real  estate  is  involved,  is  insufiScient  to  justify  the  removal  of 
the  action  from  a  justice  to  the  superior  court.^ 

1  McAlister  v.  Tindal,  1  CaL  App.  236,  81  Pac.  1117. 

§  244.    Affidavit— When  Insufficient. 

The  affidavit  for  the  transfer  of  the  case  from  the  justice  of  the 
peace  to  the  superior  court  is  insufficient  if  it  merely  gives  a  state- 
ment of  opinion  of  the  affiant  that  the  title  of  real  estate  would  be 
brought  into  issue  on  trial.  Facts  should  be  stated  from  which 
such  conclusion  would  follow.^ 

1  MeAllBter  v.  Tindal  (Gal.  App.,  June  30,  1905),  81  Pae.  1117* 

§  245.    Invalidity  of  Tax— Answer. 

Under  the  Code  of  Civil  Procedure,  section  838,  where  the  an- 
swer alleged  that  there  was  no  law  authorizing  the  ordinance  im- 
posing the  tax,  that  such  ordinance  had  been  repealed,  that  the 
county  had  no  power  to  assess  the  tax,  and  that  the  tax  was  un- 
authorized by  law,  and  contrary  to  the  federal  constitution,  it 
sufficiently  raises  the  question  of  invalidity  of  tax.^ 

1  Monterey  County  v.  Abbott,  77  Cal.  541,  18  Pae.  113,  20  Pae.  73. 

§  246.    Bight  of  Possession,  not  Possession,  Ousts  Justice  of  Juris- 
diction. 

It  IB  not  enough  that  possession  is  fact  in  controversy,  or  inci- 
dentally in  question,  or  that  fact  of  possession  is  in  issue,  to  oust 
justice  of  jurisdiction,  within  meaning  of  constitution,  but  right 
of  possession  must  be  involved.^ 

I  PoUoek  T.  CnmmingB,  8S  OaL  dSS. 
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ARTICLE  IV. 

PEOCEEDINGS  ON  TBANSTER. 

§  247.  Jurisdietion  of  superior  court. 

9  248.  Transfer  of  papers — ^Duty  of  justice. 

§  249.  Jurisdiction  of  new  court  based  upon  what. 

§  250.  Transfer  from  police  court,  when  jurisdiction  ousted* 

§  251.  Same. 

S  252.  Objection  to  jurisdiction — ^How  made. 

i  253.  Objecting  to  jurisdiction — Order  of  triaL 

§  247.    Jurisdiction  of  Superior  Court. 

The  court  to  which  an  action  is  transferred  has  and  exercises 
over  the  same  the  like  jurisdiction  as  if  it  had  originally  been  com- 
menced therein.* 

1  (Cal.)  Kerr's  Cyc.  C.  C  P.,  sec.  Modoc  ▼.  Madden,  136  Cal.  134,  138, 

399;   (Utah)   Gomp.  Laws  1907,  sec.  68  Pac.  491;  People  v.  Suesser,  142 

3746;  Mansfield  v.  O'Keefe,  103  CaL  Cal.  354,  357,  75  Pac.  1093. 
362,   363,   65   Pac.   825;    County   of 

§  248.   Transfer  of  Papers — ^Duty  of  Justice. 

When  an  order  is  made  transferring  an  action  or  proceeding  for 
trial,  the  justice  of  the  peace  must  transmit  the  pleadings  and 
papers  therein  to  the  clerk  or  justice  of  the  court  to  which  it  is 
transferred. 

The  costs  and  fees  upon  making  the  order  transferring  an  action 
or  proceeding  and  filing  the  papers  anew  must  be  paid  by  the  party 
at  whose  instance  the  order  was  made.^ 

1  County    of    Modoc  v.  Madden,      33  Pac.  940;  Kerr's  Cyc.  C.  C.  P., 
136  Cal.  134,  138,  68  Pac.  491.    See      sec.  399. 
Barkwell  t.  Chatterton,  4  Wyo.  307, 

§  249.    Jurisdiction  of  New  Court  Based  upon  What. 

The  order  for  transfer  gives  jurisdiction  to  the  court  to  which 
the  action  is  transferred.  The  jurisdiction  of  such  court  is  not 
affected  by  irregularities  in  manner  of  transmitting  papers.* 

1  People  ▼.  Suesser,  142  Cal.  354,  Sullivan,   56    Cal.    249,    251;    Santa 

358,  75  Pac.  1093;  Kerr's  Cyc.  C.  C.  Cruz   G.   T.   J.   S.   Co.   v.   Board  of 

P.,  see.  399.     See  Kerr's  Cyc.  Pen.  Supervisors,  62  Cal.  40,  42;   Rosen- 

Godei  sec.  1036,  and  note;  Clune  v.  thai  v.  McMann,  93  Cal.  505,  509, 
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29  Pac.  121;  Estate  of  Joseph,  118      70  Pac.  297;  Estate  of  Dean  (Cal., 
Cal.  660,  661,  662,  663,  50  Pac.  768;       July  26,  1906),  87  Pac.  13. 
Bank  t.  Bailey,  137  Gal.  447,  449, 

§  250.    Transfer  from  Police  Court,  When  Jurisdiction  Ousted. 

If  an  action  is  brought  in  a  police  court  to  recover  city  taxes 
assessed  against  property,  and  the  answer  discloses  facts  which 
require  transfer  of  the  cause  to  the  superior  court,  the  police  court 
is  ousted  of  its  jurisdiction  from  the  time  of  the  filing  of  such  an- 
swer, and  if  it  renders  judgment,  such  judgment  is  void.^ 

1  City  of  Santa  Barbara  v.  Eldred,  95  Cal.  378,  380,  30  Pac.  562. 

§  251.    Same. 

Transfer  of  a  cause  from  a  police  court  to  the  superior  court 
should  be  ordered  where  the  answer  raises  an  issue  as  to  the  legality 
of  a  tax  sought  to  be  recovered,  and  it  is  the  duty  of  the  court  to 
transfer  the  action  to  the  superior  court  for  trial  upon  such  answer 
being  filed.* 

1  City  of  Santa  Barbara  y.  Eldred,  95  CaL  378,  380,  30  Pae.  562;  Kerr's 
Cyc.  C.  C.  P.,  sec  838. 

§  252.    Objection  to  Jurisdiction — ^How  Made. 

It  is  better  practice  to  assail  directly  the  jurisdiction  of  a  jus- 
tiee's  court,  that  is,  by  quo  warranto,  certiorari  or  other  direct  at- 
tack, if  assailable,  rather  than  appeal  on  merits  and  object  to 
jurisdiction  of  superior  court* 

1  Grajiiss  v.  Superior  Court,  88  CaL  413,  416,  26  Pac.  351. 

§  253.    Objecting  to  Jurisdiction— Order  of  Trial. 

Where  objection  to  jurisdiction  is  taken  by  answer  on  the  ground 
of  excess  of  value  of  the  subject  of  controversy,  that  question  should 
be  first  determined  before  proceeding  to  hear  the  merits  of  the 
ease.* 

1  SmaU  y.  Gwinn,  6  CaL  447. 
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AETICLE  V. 

CONCTJBEENT  JUEISDICTION; 

§  254.  Conenrrent  eiyil  jurisdiction. 

S  25^.  Civil  jurisdiction  restricted. 

§  256.  Forcible  entry  and  detainer — Includes  unlawful  detainer. 

§  257.  Jurisdiction — ^Unlawful  detainer — Complaint  not  conclusive* 

S  258.  Jurisdiction — Effect  of  trebling  damages. 

§  254.    Ooncurrent  Oivil  Jurisdiction. 

The  justices'  courts  have  concurrent  jurisdiction  with  the  supe* 
rior  courts  within  their  respective  townships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the  rental 
value  of  the  property  entered  upon  or  unlawfully  detained,  does 
not  exceed  twenty-five  dollars  per  month,  and.  the  whole  amount 
of  damages  claimed  does  not  exceed  two  hundred  dollars ;  ^ 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal  property, 
where  neither  the  amount  of  the  liens  nor  the  value  of  the  property 
amounts  to  three  hundred  dollars.^ 

1  See  Kerr's  Cjc.  0.  C.  P.,  sees.  113,  magrin  v.  Spencer,  29  Cal.  661,  664; 

1163;  Ivory  V.  Brown,  137  Cal.  603,  70  Hecham    v.    McKay,    37    Cal.    162; 

Pac.  657;  Ballerino  v.  Bigelow,  90  Cal.  Johnson  ▼.  Chely,  43  Cal.  299,  304. 

500,  27  Pac.  372;  Hoban  v.  Ryan,  130  As  to  jurisdiction  over  three  hun- 

Cal.  96,  62  Pac.  296.    See,  also,  Caul-  dred     dollars:     W^ilson     v.     Whit« 

field  V.  Stevens,  28  Cal.  120;  Brum-  (Neb.),  109  N.  W.  367. 

§  265.    Civil  Jurisdiction  Bestricted 

Except  as  in  the  last  preceding  section  provided,  the  jurisdic- 
tion of  the  justices'  courts  shall  not,  in  any  case,  trench  upon  the 
jurisdiction  of  the  several  courts  of  record  of  the  state,  nor  extend 
to  any  action  or*  proceeding  against  ships,  vessels  or  boats,  for 
the  recovery  of  seamen's  wages  for  a  voyage  performed  in  whole 
or  in  part  without  the  waters  of  this  state.^ 

I  See  Kerr's  Cyc.  C.  C.  P.,  sec.  114. 

§  256.    Forcible  Entry  and  Detainer— Includes  Unlawful  De- 
tainer. 

Forcible  entry  and  detainer* as  used  in  the  Code  of  Civil  Pro- 
cedure, section  113,  is  construed  to  include  both  actions  of  forcible 
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entry  and  unlawful  detainer,  though  such  actions  are  separately 
defined  by  Code  of  Civil  Procedure,  sections  1160,  1161.^ 

1  Ivory  V.  Brown,  137  Cal.  603,  70  Pac.  657. 

§  257.    Jurisdiction — ^Unlawful  Detainer — Oomplaint  not  Con- 
clusive. 

The  allegation  of  a  complaint  that  the  rental  value  does  not  ex- 
ceed twenty-five  dollars  is  not  conclusive  of  the  justice 's  jurisdic- 
tion, but  the  same  must  be  determined  by  the  evidence.^ 

1  Ballerino  v.  Bigelow,  90  Cal.  500,  27  Pae.  372. 

§  258.    Jurisdiction— Effect  of  Trebling  Damages. 

Justices  have  no  jurisdiction  in  cases  of  forcible  entry  and  de- 
tainer, where  the  whole  amount  of  damages  sued  for  is  not  merely 
the  alleged  value  of  the  use. and  occupation,  but  treble  such  value, 
as  permitted  by  statute,  and  where  the  damages  so  claimed  exceed 
two  hundred  dollars.* 

1  Hoban  v.  Byan,  130  Cal.  96,  62  Pae.  290;  (CaL)  Const.,  art.  6,  see.  11; 
Kerr's  Cye.  C.  C.  P.,  sees.  113,  1163. 
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AETICLE  VI. 

CEIMINAL  JUBISDICTION. 
I  259.    Criminal  jurisdiction — Justices'  courts. 

§  269.    Criminal  Jurisdiction — Justices'  Gourts. 

The  justices'  courts  have  jurisdiction  of  the  following  public  of- 
fenses committed  within  the  respective  counties  in  which  such  courts 
are  established, 

1.  Petty  larceny ; 

2.  Assault  or  battery  not  charged  to  have  been,  committed  upon 
a  public  officer  in  the  discharge  of  his  duties,  or  to  have  been  com- 
mitted with  such  intent  as  to  render  the  offense  a  felony ; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  committing  a  will- 
ful injury  to  property,  and  all  misdemeanors  punishable  by  fine  ^ 
not  exceeding  five  hundred  dollars,  or  imprisonment  not  exceed- 
ing six  months,  or  by  both  su-ch  fine  and  imprisonment. 


1  See  (Cal.)  Kerr's  Cyc.  Pen.  Code, 
sec.  1425;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  4561;  (Ariz.)  Bev.  Stats. 
1901,  sec.  1182;  (N.  D.)  Ber.  Codes 
1905,  sec.  8346;  (Or.)  B.  ft  C.  Codes, 
sees.  2194-2196;  Lord's  Oregon 
Laws,  sees  2411-2413;  (Wash.)  B. 
&  B.  Codes,  sec.  1925;  (Idaho)  Bev. 
Codes,  see.  8280;  (Mont.)  Bev. 
Codes  1907,  sec.  8925;  (S.  D.)  Comp. 
Laws  1910,  sec.  115,  p.  553;  (Utah) 
Comp.  Laws  1907,  sec.  5124;  (Wyo.) 
Comp.  Stats.  1910,  sec.  6041;  (Neb.) 
Cobbey's  Ann.  Stats.,  sees.  2416- 
2474;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  see.  6949;   (Colo.)  Mms'  Ann. 


Stats.  1905,  sees.  1237-2766;  (N.  M.) 
Comp.  Laws  1897,  sees.  3320-3322; 
Ex  parte  Wallingford,  60  Cal.  103, 
104;  Gafford  v.  Bush,  60  Cal.  149, 
152;  In  re  Carrillo,  66  Cal.  3,  4,  4 
Pac.  695;  Matter  of  Kurtz,  68  Cal. 
412,  413,  9  Pac.  449;  BaU  v.  Bawles, 
93  Cal.  222,  236,  27  Am.  St.  Bep.  174, 
28  Pac.  937;  Ex  parte  Noble,  96  Cal. 
362,  31  Pac.  224;  Matter  of  Mulhol- 
land,  97  Cal.  527,  528,  32  Pac.  568; 
People  V.  Crespi,  115  Cal.  50,  54,  46 
Pac.  863;  Ex  parte  Bagshaw,  152 
Cal.  701,  703,  93  Pac.  864,  865. 

Oolorado.— In  re  H.  B.  168,  9  Colo. 
626. 
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ARTICLE  Vn. 

JUEISDICTION—COLOBADO. 

S  260.  Colarado— Jarisdiction — Gonstitational  provision. 

S  261.  Colorado— Jurisdiction  of  causes. 

§  262.  Colorado — Amount  of  controversy,  three  hundred  dollara. 

§  263.  Colorado — Demand  reduced  by  credits. 

§  264.  Colorado — Trespass  and  case. 

§  265.  Colorado — ^Replevin. 

S  266.  Colorado— Covenant. 

8  267.  Colorado — Jurisdiction  in  replevin. 

§  260.     Oolorado — Jurisdiction — Oonstitntional  Provision. 

Justices  of  the  peace  shall  have  such  jurisdiction  as  may  be  con- 
ferred by  law;  but  they  shall  not  have  jurisdiction  of  any  case 
wherein  the  value  of  the  property  or  the  amount  in  controversy 
exceeds  the  sum  of  three  hundred  dollars  nor  where  the  bound- 
aries or  title  to  real  property  shall  be  called  in  question.^ 

1  (Colo.)  Const.,  sec.  25. 

§  261.    Oolorado — Jarisdiction  of  Causes. 

Justices  of  the  peace  have  jurisdiction  in  their  respective  coun- 
ties to  hear  and  determine  all  complaints,  suits  and  prosecutions  of 
the  following  descriptions: 

First — ^In  actions  of  debt,  on  bonds,  contracts,  agreements,  prom- 
issory notes,  and  other  instruments  in  writing,  in  which  the  amount 
claimed  to  be  due  does  not  exceed  three  hundred  dollars. 

Second — In  actions  of  assumpsit  upon  any  contract  or  promise, 
verbal  or  written,  express  or  implied,  for  a  valuable  consideration, 
in  which  the  amount  claimed  does  not  exceed  three  hundred  dollars. 

Third — In  suits  brought  for  goods,  wares  or  merchandise,  sold 
and  delivered ;  for  work  and  labor  done,  or  serviced  rendered ;  for 
money  had  and  received;  for  money  lent;  for  money  received  by 
the  defendant  for  the  use  of  the  plaintiff,  or  for  money  paid  by 
the  plaintiff  for  the  defendant,  at  his  request,  in  which  the  amount 
claimed  to  be  due  does  not  exceed  three  hundred  dollars. 

Fourth — ^In  suits  for  money  claimed  to  be  due  on  unsettled  ac- 
counts, in  which  the  balance  claimed  to  be  due  does  not  exceed 
three  hundred  dollars. 
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Fifth — ^In  suits  for  money  claimed  to  be  due  upon  settled  ac- 
counts between  individuals,  in  which  the  balance  ascertained  to 
be  unpaid  shall  not  exceed  three  hundred  dollars. 

Sixth — In  all  suits  upon  contracts  or  promises  for  rent,  in  which 
the  amount  claimed  to  be  due  does  not  exceed  three  hundred  dol- 
lars. 

Seventh — In  actions  for  debt,  for  trespass  in  cutting  timber,  in 
which  the  amount  claimed  does  not  exceed  three  hundred  dollars. 

Eighth — In  actions  for  money  claimed  to  be  due  for  specific 
articles  of  property,  whether  claimed  to  be  due  by  bond,  note  or 
other  instrument  in  writing,  or  upon  a  promise  express  or  implied, 
in  which  the  value  of  the  property  claimed  does  not  exceed  three 
hundred  dollars. 

Ninth — ^For  all  debts  or  demands  claimed  to  be  due,  not  exceed- 
ing three  hundred  dollars,  in  which  the  action  of  debt  or  assumpsit 
will  lie. 

Tenth — In  all  actions  in  which  an  executor  or  administrator  is 
plaintiff,  or  for  property  purchased  at  an  executor's  or  adminis- 
trator's sale  where  the  amount  claimed  does  not  exceed  three  hun- 
dred dollars. 

Eleventh — In  all  actions  in  which  an  executor  or  administrator 
is  defendant,  where  the  amount  claimed  does  not  exceed  three  hun- 
dred dollars. 

Twelfth — In  all  actions  of  trespass  on  personal  property,  and  of 
trover  and  conversion,  in  which  the  damages  claimed  do  not  ex- 
ceed three  hundred  dollars. 

Thirteenth — In  all  cases  of  assault,  assault  and  battery  and 
affrays,  in  which  the  people  are  plaintiffs,  in  which  they  shall  have 
exclusive  original  jurisdiction,  unless  in  cases  of  cities  or  incor- 
porated towns  in  which  jurisdiction  is  otherwise  conferred  by  law. 

Fourteenth — In  all  actions  against  sheriffs,  and  constables  for 
malfeasance,  misfeasance  or  nonfeasance  in  office,  wherein  the 
amount  claimed  does  not  exceed  three  hundred  dollars. 

Fifteenth — ^In  all  actions  of  trespass  to  mining  claims  or  other 
real  property,  in  which  the  amount  does  not  exceed  three  hundred 
dollars.^ 

1  (Colo.)  Bev.  StaU.  1908,  sec.  3712, 
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§  262.     Colorado— -Amoimt  of  Oontroversy,  Three 'Himdred  Dol- 
lars. 

The  jurisdiction  of  justices  of  the  peace  in  Colorado  is  limited,  in 
civil  actions,  to  cases  wherein  the  value  of  property  or  the  aoaoKnit 
in  controversy  does  not  exceed  the  sum  of  three  hundred  dollars.* 

1  (Colo.)  Bev.  Stats.  1908,  see.  3711. 

§  263.    Colorado— Demand  Beduced  by  Credits. 

In  all  suits  provided  for  in  the  preceding  section,  the  jurisdiction 
of  the  justice  is  deemed  to  extend  to  cases  in  which  the  original 
claim,  debt,  demand  or  damages  may  have  originally  exceeded  the 
sum  of  three  hundred  dollars,  but  which  shall  have  been  reduced 
by  fair  credits  below  that  sum.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3713. 

§  264.    Colorado — Trespass  and  Case. 

The  jurisdiction  of  justice  of  the  peace  is  extended,  so  as  to 
embrace  all  actions  of  'trespass  and  trespass  on  the  case,"  where 
the  damages  claimed  do  not  exceed  three  hundred  dollars.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3714. 

§  265.    Colorado — ^Replevin. 

Justices  of  the  peace,  in  their  respective  counties,  have  juris- 
diction in  actions  of  replevin  where  the  value  of  the  property 
sought  to  be  replevined  and  the  damages  claimed  do  not  exceed 
three  hundred  dollars.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3715. 

§  266.   Colorado — Covenant. 

In  addition  to  the  civil  causes  wherein  justices  of  the  peace  have 
jurisdiction,  jurisdiction  is  conferred  in  actions  of  covenant  where 
the  damages  claimed  do  not  exceed  three  hundred  dollars.^ 

1  (Coltf.)  Bev.  Stats.  1908,  sec.  3716. 

§  267.    Colorado — Jurisdiction  in  Beplevin. 

Justices  of  the  peace  have  jurisdiction  for  the  recovery  of  specific 
personal  property  not  exceeding  three  hundred  dollars  in  value 
as  herein  provided.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3818, 
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ARTICLE  VUL 

JUMSDICTION— OEEaON. 


•  •}.^68.  Oregon — Jnrisdiction  of  justice's  court. 

V«.^t  269.  Oregon — Constitutional  restriction. 

§  270.  Oregon — Jurisdiction  not  to  include  certain  acti(m8. 

§  271.  Oregon — Criminal  jurisdiction  of  justice's  court. 

§  272.  Oregon — Additional  criminal  jurisdiction  of  justices'  eonrts. 

§  268.     Oregon— Jurisdiction  of  Justice's  Oourt 

A  justice's  court  has  jurisdiction,  but  not  exclusive  of  the  fol- 
lowing actions: — 

1.  For  the  recovery  of  money  or  damages  only,  when  the 
amount  claimed  does  not  exceed  $250; 

2.  For  the  recovery  of  specific  personal  property,  when  the 
value  of  the  property  claimed  and  the  damages  for  detention  do 
not  exceed  $250; 

3.  For  the  recovery  of  any  penalty  or  forfeiture,  whether  given 
by  statute  or  arising  out  of  contract,  not  exceeding  $250; 

4.  Also,  to  give  judgment  without  action,  upon  the  confession 
of  the  defendant  for  any  of  the  causes  specified  in  this  section, 
except  for  a  penalty  or  forfeiture  imposed  by  statute.^ 

1  Lord's  Or.  Laws,  sec.  951. 

§  269.    Oregon — Constitutional  Bestriction. 

A  municipal  court  may  be  invested  with  the  jurisdiction  of  a 
justice  of  the  peace  within  the  municipality.* 

In  prescribing  the  limit  of  the  amount  or  value  over  which 
justices'  courts  have  jurisdiction,  the  legislature  is  not  restricted 
to  the  amount  to  which  such  jurisdiction  extended  at  the  time  of 
the  adoption  of  the  constitution.  The  constitution  by  authorizing 
the  legislature  to  invest  justices  of  the  peace  "with  limited  juris- 
diction," without  defining  what  that  limitation  should  be,  left 
it  entirely  to  the  discretion  of  the  legislature.* 

1  (Or.)  Const.,  art.  4,  sec.  23,  and  note.   ■ 

s  (Or.)  Const.,  p.  60;  Noland  v.  Costello,  2  Or.  50. 
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§  270.    Oregon — Jurisdiction  not  to  Include  Certain  Actions. 

The  jurisdiction  conferred  by  the  last  section  does  not  extend, 
however, — 

1.  To  an  action  in  which  the  title  to  real  property  shall  come  in 
question ; 

2.  To  an  action  for  false  imprisonment,  libel,  slander,  malicious 
prosecution,  criminal  conversation,  seduction,  or  upon  a  promise 
to  marry.* 

t  Lord's  Or.  Laws,  see.  952. 


§  271.    Oregon— Criminal  Jurisdiction  of  Justice's  Court. 

A  justice's  court  has  jurisdiction  of  the  following  crimes  com- 
mitted or  triable  in  their  respective  counties: — 

1.  Larceny,  where  the  punishment  therefor  may  be  imprison- 
ment in  the  county  jail  or  by  fine ; 

2.  Assault,  and  assault  and  battery,  not  charged  to  have  been 
committed  with  intent  to  commit  a  felony,  or  in  the  course  of  riot, 
or  with  a  dangerous  weapon,  or  upon  a  public  officer  in  the  dis- 
charge of  his  duties ; 

3.  Of  any  misdemeanor  defined  and  made  punishable  by  section 
1987  of  the  Code  of  Criminal  Procedure ; 

4.  Of  any  misdemeanor  defined  and  made  punishable  by  sec- 
tions 2123,  2124,  2125,  and  2141  of  such  code; 

5.  Of  any  misdemeanor  defined  and  made  punishable  by  any 
provisions  of  sections  2110,  2192,  and  1982  of  such  code ; 

6.  Of  any  misdemeanor  defined  and  made  punishable  by  sections 
2224,  2225,  2226,  2245,  of  such  code.^ 


1  Lord's  Or.  Laws,  sec.  2411. 

Oregon  —  Tearing  Down  Posted 
Notices. — If  any  person  shall  wiU- 
fnUy  tear  down,  alter,  or  deface  any 
posted,  written,  or  printed  notice, 
posted  or  put  np  in  pursuance  of  any 
law  requiring  or  authorizing  the 
same  to  be  done,  before  the  time  for 
which  such  notice  is  given  has  ex- 
pired, such  person,  upon  conviction 
thereof,  shaU  be  punished  by  im- 
prisonment in  the  county  jail  not 
less  than  one  month  nor  more  than 


six  months,  or  by  fine  not  less  than 
fifty  dollars  nor  more  than  three 
hundred  dollars:  Lord's  Or.  Laws, 
sec.  1982. 

Oregon — Ttespassing  on  Improved 
Lands. — ^If  any  person  shall  will- 
fuUy  enter  upon  the  garden,  or- 
chard, or  other  improved  lands  of 
another,  or  in  his  possession,  with 
intent  to  cut,  take,  carry  away,  or 
injure  the  trees,  grain,  hay,  fruit,  or 
vegetable  products  there  growing 
and  being,  such  person,  upon  convic- 
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tion  thereof,  shall  be  punished  hj 
imprisonment  in  the  county  jail  not 
less  than  one  nor  more  than  six 
months,  or  hj  fine  not  less  than  five 
dollars  nor  more  than  fifty  dollars: 
Lord's  Or.  Laws,  sec.  1967. 

Oregon—- Penalty,  Where  Witneas 
Falls  to  Appear. — If  any  person  who 
shall  have  been  summoned  as  a  wit- 
ness on  the  part  of  the  prosecution 
shall  fail  or  refuse  to  attend  at  the 
time  fixed  for  trial,  without  a  rea- 
sonable excuse,  the  person  so  failing 
or  neglecting  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  punished  by  a 
fine  of  not  less  than  fifty  dollars  nor 
more  than  two  hundred  dollars,  or 
by  imprisonment  in  the  county  jail 
not  less  than  twenty-five  days  nor 
more  than  three  months,  or  by  both 
such  fine  and  imprisonment,  in  the 
discretion  of  the  court:  Lord's  Or. 
Laws,  sec.  2110. 

Oregon — ^Bellgloas  Meeting — ^Pen- 
alty for  Disturbing. — ^If  any  person 
shall  willfully  disturb,  interrupt,  or 
disquiet  any  assembly  or  congrega- 
tion of  people  met  for  religious  wor- 
ship, whether  in  a  house  or  the  open 
air,  by  either  uttering  any  profane 
discourse,  committing  any  rude  or 
indecent  act,  or  making  any  unne- 
cessary noise,  within  the  place  where 
such  meeting  is  held,  or  so  near  as 
to  disturb  the  order  and  solemnity 
thereof,  or  by  exposing  for  sale  or 
gift  any  intoxicating  liquors  or 
drinks  within  two  miles  of  the  place 
where  any  such  assembly  or  congre- 
gation shall  be  actually  convened 
for  religious  worship,  and  in  a  place 
other  than  such  as  shall  have  been 
duly  licensed  therefor,  and  in  which 
such  person  shall  have  usually  re- 
sided and  carried  on  such  business, 
such  person,  upon  conviction  thereof| 


shall  be  punished  by  imprisonmunt 
in  the  county  jail  not  less  than  one 
month  nor  more  than  six  months,  or 
by  fine  not  less  than  ten  dollars  nor 
more  than  two  hundred  dollars: 
Lord's  Or.  Laws,  see.  2123. 

Oregon— Other  Public  Meetings, 
Penalty  for  Disturbing. — If  any  per- 
son shall  willfully  disturb  or  break 
up  any  public  meeting  or  assembly 
of  people  other  than  those  mentioned 
in  section  2123,  lawfully  met  to- 
gether for  a  lawful  purpose,  whether 
such  meeting  or  assembly  be  met  in 
a  house  or  the  open  air,  such  person, 
upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the 
county  jail  not  less  than  one  month 
nor  more  than  three  months,  or  by 
fine  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars: 
Lord's  Or.  Laws,  sec.  2124. 

Oregon — ^What  Business  Prohib- 
ited and  What  Allowed  on  Sunday. — 
If  any  person  shall  keep  open  any 
store,  shop,  grocery,  bowling-alley, 
billiard-room,  or  tippling-house,  for 
the  purpose  of  labor  or  traffic,  or  any 
place  of  amusement,  on  the  first  day  of 
the  week,  commonly  called  "Sunday" 
or  the  'liord's  Day,"  such  person,  upon 
conviction  thereof,  shall  be  punished 
by  a  fine  not  less  than  five  dollars  nor 
more  than  fifty  dollars;  provided, 
however,  that  the  above  provision 
shall  not  apply  to  theaters,  the  keep- 
ers of  drug-stores,  doctor-shops, 
undertakers,  livery-stable  keepers, 
butchers,  and  bakers;  and  all  cir- 
cumstances of  necessity  and  mercy 
may  be  pleaded  in  defense,  which 
shall  be  treated  as  questions  of  fact 
for  the  jury  to  determine  when  the 
offense  is  tried  by  jury:  Lord's  Or. 
Laws,  sec.  2125. 

Oregon  —  Selling  Liquor  to  In- 
dians.— ^If  any  person  shall  sell,  bar* 
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ter,  or  give  to  any  Indian,  or  half- 
breed  who  lives  and  associates  with  In- 
dians, any  spirituous,  malt,  or  vinous 
liquor,  such  person  upon  conviction 
thereof  shall  be  punished  by  impris- 
onment in  the  county  jail  not  less 
than  one  month  nor  more  than  one 
year,  or  by  fine  not  less  than  ten 
dollars  or  more  than  five  hundred 
dollars,  or  both  such  fine  and  im- 
prisonment, in  the  discretion  of  the 
court:  Lord's  Or.  Laws,  sec.  2141. 

Oregon— Discliargliig  BallMt  In 
Navigable  Waters. — ^If  any  person, 
whether  he  be  an  officer  of  a  vessel 
or  not,  shall  discharge  the  ballast  of 
any  vessel  into  the  navigable  por- 
tions or  channels  of  any  of  the  bays, 
harbors,  or  rivers  of  this  state,  or 
within  the  jurisdiction  of  this  state, 
so  as  to  injuriously  affect  such  por- 
tions or  channels  of  such  bays,  har- 
bors, or  rivers,  or  to  obstruct  the 
navigation  thereof,  such  person, 
upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the 
county  jail  not  less  than  three 
months  nor  more  than  one  year,  or 
by  fine  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred 
dollars:  Lord's  Or.  Laws,  sec.  2192. 

Oregon— Penalty  for  Selling  Un- 
wholesome Provisions. — ^If  any  per- 
son shall  knowingly  sell  any  kind  of 
diseased,  corrupted,  or  unwholesome 
provisions,  whether  for  meat  or 
drink,  without  making  the  same 
fully  known  to  the  buyer,  such  per- 
son, upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the 
county  jail  not  less  than  three 
months  nor  more  than  one  year,  or 
by  fine  not  less  than  fifty  dollars 


nor  more  than  five  hundred  dollars: 
Lord's  Or.  Laws,  sec.  2224. 

Oregon  —  Adulterating  Provisions 
With  Injnrions  Substance. — ^If  any 
person  shall  adulterate  for  the  pur- 
pose of  sale  any  substance  intended 
for  meat  or  drink  with  any  sub- 
stance injurious  to  health,  or  shall 
sell  or  offer  for  sale  any  substance 
BO  intended  knowing  the  same  to  be 
so  adulterated,  such  person,  upon 
conviction  thereof,  shall  be  punished 
in  the  manner  provided  in  section 
2224:  Lord's  Or.  Laws,  sec.  2225. 

Oregon— Adulterating  Drugs  so  as 
to  Bender  Same  Injurious  to  Health. 
If  any  person  shall  adulterate  for 
the  purpose  of  sale  any  drug  or 
medicine,  in  such  manner  as  to  ren- 
der the  same  injurious  to  health,  or 
shall  knowingly  sell  or  offer  for  sale 
any  such  adulterated  drug  or  medi- 
cine, such  person,  upon  conviction 
thereof,  shall  be  punished  in  the 
manner  provided  in  section  2224, 
and  such  adulterated  drugs  or  medi- 
cines shall  be  forfeited  and  de- 
stroyed: Lord's  Or.  Laws,  sec.  2226. 

Oregon  —  Selling  Poison  Without 
lAbeL — ^If  any  person  shall  sell  or 
deliver  any  arsenic,  corrosive  sub- 
limate, prussic  acid,  or  other  active 
poison,  without  having  the  word 
"poison,''  and  the  true  name  thereof, 
in  English,  written  or  printed  upon 
a  label  attached  to  the  vial,  box,  or 
parcel  containing  the  same,  such  per- 
son, upon  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  less 
than  twenty  dollars  nor  more  than 
one  hundred  dollars:  Lord's  Or.  Laws, 
see.  2245. 
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§  272.    Oregon— Additional  Criminal  Jurisdiction  of  Justices' 
Oourts. 

In  addition  to  the  criminal  jurisdiction  of  justices'  courts  already 
conferred  upon  and  exercised  by  them,  such  courts  have  jurisdic- 
tion of  all  misdemeanors  committed  or  triable  in  their  respective 
counties,  where  the  punishment  prescribed  shall  not  exceed  three 
months'  imprisonment  in  the  county  jail,  or  a  fine  of  not  more 
than  one  hundred  dollars.^ 

1  Lord's  Or.  Laws,  sec.  2412. 
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ARTICLE  IX. 

JUBISDICTION— WASHINGTON. 

i  i73.  Waflhin^ii — (General  powers. 

f  274.  Waahington — Jurisdiction  in  civil  actions  and  proceedinga. 

i  275.  Washington — ^Bestrictiona  on  civil  jurisdiction. 

§  276.  Washington — Jurisdiction  in  criminal  casea. 

S  277.  Washington — ^Actions  by  towns. 

f  278.  Washington — Jurisdiction — Damages  bj  domestic  animals, 

i  279.  Washington — Jurisdiction  of  justices  under  salmon  and  sturgeon  fish- 
ing act. 

S  280.  Washington — ^Juriadietion  of  justices  and  other  courts  (sea-gulls). 

§  273.     Washingfton— General  Powers. 

Every  justice  of  the  peace  elected  in  any  precinct  in  this  state 
is  authorized  to  hold  a  court  for  the  trial  of  all  actions  in  the  next 
section  enumerated,  to  hear,  try  and  determine  the  same  accord- 
ing to  law;  and  for  that  purpose,  where  no  special  provision  is 
otherwise  made  by  law,  such  court  shall  be  vested  with  all  the 
necessary  powers  which  are  possessed  by  courts  of  record  in  this 
state;  and  all  laws  of  a  general  nature  shall  apply  to  such  jus- 
tice's court,  as  far  as  the  same  may  be  applicable,  and  not  incon- 
sistent with  the  provisions  of  the  chapter  on  ''Justices  of  the 
Peace."* 

1  Bern,  k  Bal.  Ann.  Code,  sec.  43. 

§  274.     Washington-Jurisdiction  in  Givil  Actions  and  Proceed- 
ings. 
Every  justice  of  the  peace  shall  have  jurisdiction  and  cogni- 
zance of  the  following  civil  actions  and  proceedings: — 

1.  Of  an  action  arising  on  contract  for  the  recovery  of  money 
only  in  which  the  sum  claimed  is  less  than  one  hundred  dollars ; 

2.  Of  an  action  for  damages  for  injuries  to  the  person,  or  for 
taking  or  detaining  personal  property,  or  for  injuring  personal 
property,  or  for  an  injury  to  real  property  when  no  issue  raised 
by  the  answer  involves  the  plaintiff's  title  to  or  possession  of  the 
same,  when  the  amount  of  damages  claimed  is  less  than  one  hun- 
dred dollars ;  also  of  actions  to  recover  the  possession  of  personal 
property,  when  the  value  of  such  property,  as  alleged  in  the  com  • 
plaint,  is  less  than  one  hundred  dollars; 
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3.  Of  an  action  for  a  penalty  less  than  one  hundred  dollars; 

4.  Of  an  action  upon  a  bond  conditioned  for  the  payment  of 
money,  when  the  amount  claimed  is  less  than  one  hundred  doUars, 
though  the  penalty  of  the  bond  exceed  that  sum,  the  judgment 
to  be  given  for  the  sum  actually  due,  not  exceeding  the  amount 
claimed  in  the  complaint; 

5.  Of  an  action  on  an  undertaking  or  surety  bond  taken  by  him 
or  his  predecessor  in  office,  when  the  amount  claimed  is  less  than 
on«  hundred  dollars; 

6.  Of  an  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  when  the  damages  claimed  are 
less  than  one  hundred  dollars ; 

7.  To  take  and  enter  judgment  on  confession  of  a  defendant, 
when  the  amount  of  the  judgment  confessed  is  less  than  one  hun- 
dred dollars; 

8.  To  issue  writs  of  attachment  upon  goods,  chattels,  moneys, 
and  effects,  when  the  amount  is  less  than  one  hundred  dollars; 

9.  Of  all  other  actions  and  proceedings  of  which  jurisdiction  is 
specially  confessed  (conferred)  by  statute,  when  the  amount  in- 
volved is  less  than  one  hundred  dollars,  and  the  title  to,  or  right 
of  possession  of  or  to  a  lien  upon  real  property  is  not  involved.^ 

1  Bern,  k  Bal.  Ann.  Codes,  see.  44. 

§  275.     Washington — Restrictions  on  Civil  Jurisdiction. 

The  jurisdiction  conferred  by  the  last  section  shall  not,  how- 
ever, extend  to  the  following  civil  actions: — 

1.  In  which  the  title  to  real  property  shall  come  in  question. 

2.  Nor  to  an  action  for  the  foreclosure  of  a  mortgage,  or  en- 
f orcement  of  a  lien  on  real  estate ; 

3.  Nor  to  an  action  for  false  imprisonment,  libel,  slander,  ma- 
licious prosecution,  criminal  conversation,  or  seduction. 

4.  Nor  to  any  action  against  an  executor,  or  administrator  as 
'  such.^ 

1  Bern.  &  Bal.  Ann.  Codes,  sec.  45. 

§  276.     Washington — Jurisdiction  in  Oriminal  Oases. 

Justices  of  the  peace  shall  have  jurisdiction  concurrent  with  the 
superior  courts  of  all  misdemeanors  and  gross  misde^ieanors  com- 
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mitted  in  or  which  may  be  tried  in  their  respective  counties :  Pro- 
vided, that  justices  of  the  peace  in  cities  of  the  first  class  shall  in 
no  event  impose  greater  punishment  than  a  fine  of  five  hundred 
dollars,  or  imprisonment  in  the  county  jail  for  six  months;  and 
the  justices  of  the  peace  other  than  those  elected  in  cities  of  the 
first  class  shall  in  no  event  impose  greater  punishment  than  a  fine 
of  one  hundred  dollars,  or  imprisonment  in  the  county  jail  for 
thirty  days.* 

^  Bern.  &  Bal.  Ann.  Codes,  see.  46. 

§  277^    Washington— ActionB  by  Towns. 

No  action  in  favor  of  any  town  shall  be  brought  before  any  jus- 
tice of  the  peace  residing  in  such  town.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  9420. 

§  278.  Washington— Jurisdiction — ^Damages  by  Domestic  Ani- 
mals. 
Justices  of  the  peace  have  exclusive  jurisdiction  of  all  actions 
and  proceedings  for  damages  done  by  domestic  animals  when  the 
damages  claimed  do  not  exceed  one  hundred  dollars:  Provided, 
however,  that  any  party  considering  himself  aggrieved  shall  have 
the  right  of  appeal  to  the  superior  court  as  in  other  cases.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  3195. 

§  279.    Washington — Jurisdiction  of  Justices  Under  Salmon  and 
Sturgeon  Fishing  Act. 

Justices  of  the  peace  have  concurrent  jurisdiction  with  the  su- 
perior court  of  all  offenses  mentioned  in  the  act  for  the  regulation 
of  salmon  and  sturgeon  fishing.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  5201. 

§  280.     Washington— Jurisdiction  of  Justices  and  Other  Oourts 
(Sea-gulls). 

Police  justices  or  other  magistrates  of  incorporated  cities  or 
towns,  and  justices  of  the  peace  (not  excluding  the  jurisdiction 
of  other  .courts)  have  jurisdiction  over  all  proceedings  under  the 
law  against  killing  sea-gulls.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  5344. 
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ARTICLE  X. 

JURISDICTION— MONTANA. 

§  2S1.    Montana — Jurisdiction — Constitutional  pro^'ision. 
S  282.    Montana — ^Jurisdiction — Constitutional  provision. 

§  281.      Montana — Jurisdiction — Constitutional  Provision. 

There  shall  be  elected  in  each  organized  township  of  each 
county  by  the  electors  of  such  township  at  least  two  justices  of 
the  peace,  who  shall  hold  their  offices,  except  as  otherwise  pro- 
vided in  this  constitution,  for  the  term  of  two  years.  Justices 
courts  shall  have  such  original  jurisdiction  within  their  respective 
counties  as  may  be  prescribed  by  law,  except  as  in  this  constitu- 
tion otherwise  provided:  Provided,  That  they  shall  not  have  ju- 
risdiction in  any  case  where  the  debt,  damage,  claim  or  value  of 
the  property  involved  exceeds  the  sum  of  three  hundred  dollars.* 

1  (Mont.)  Const.,  art.  8,  sec.  20;  Mont.  115,  79  Pac.  696;  State  ▼. 
State  y.  Kennie,  24  Mont.  56,  60  Taylor,  33  Mont.  215,  83  Pac.  484. 
Pac.  593;  Oppenheimer  v.  Began,  32 

§  282.     Montanar-Jnrisdiction — Constitutional  Provision. 

Justices'  courts  shall  not  have  jurisdiction  in  any  case  involv- 
ing the  title  or  right  of  possession  of  real  property,  nor  in  cases 
of  divorce,  nor  for  annulment  of  marriage,  nor  of  cases  in  equity; 
nor  shall  they  have  power  to  issue  writs  of  habeas  corpus,  man- 
damus, certiorari,  quo  warranto,  injunction,  or  prohibition,  nor 
the  power  of  naturalization;  nor  shall  they  have  jurisdiction  in 
cases  of  felony  except  as  examining  courts;  nor  shall  criminal 
cases  in  said  courts  be  prosecuted  by  indictment;  but  said  courts 
shall  have  such  jurisdiction  in  criminal  matters,  not  of  the  grade 
of  felony,  as  may  be  provided  by  law;  and  shall  also  have  con- 
current jurisdiction  with  the  district  courts  in  cases  of  forcible 
entry  and  unlawful  detainer.* 

1  (Mont.)   Const.,  art.  8,  sec.  21;  gan,  29  Mont.  316,  74  Pac.  740;  State 

State   V.   Myers,   11   Mont.   366,   28  v.    Lagoni,   30   Mont.   475,   76   Pac. 

Pac.  651;  State  v.  Votaw,  13  Mont.  1045;    Oppenheimer    v.    Began,    32 

404,  34  Pac.  315;  State  v.  Kennie,  24  Mont.  115,  79  Pac.  696;  State  v.  Tay- 

Mont.  56,  60  Pac.  593;  Shea  t.  Bea-  lor,  33  Mont.  216,  S3  Pac.  484« 
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CHAPTER  XnL 

LIABILITY, 

S  288.  Nonliability  for  jadicial  act. 

§  284.  Reason  for  foregoing  rule. 

S  285.  Liability  for  acting  without  jurisdiction. 

S  286.  Liability  for  acting  after  jurisdiction  devested. 

m 

§  283.     NoxOiabUity  for  Judicial  Act. 

A  judge  is  not  answerable  in  a  private  action  for  any  judicial 
act  done  within  his  jurisdiction,  and  this  is  true,  even  though  he 
is  alleged  to  have  acted  willfully  and  maliciously  and  upon  a  com- 
plaint which  he  knew  to  be  false,  feigned  and  groundless.^ 

1  Pratt  ▼.  Gardner,  48  Am.  Dec.  652. 

§  284.     Season  for  Foregoing  Bole. 

It  is  a  principle  lying  at  the  foundation  of  all  well-ordered  juris- 
prudence, that  every  judge,  whether  of  a  higher  or  lower  court, 
exercising  the  jurisdiction  vested  in  him  by  law  and  deciding  upon 
the  rights  of  others,  should  act  upon  his  own  free,  unbiased  con- 
victions, uninfluenced  by  any  apprehension  of  consequences.  It 
is  with  a  view  to  his  qualifications  for  this  duty,  as  well  as  for 
his  intelligence  and  impartiality,  that  he  ought  to  be  selected  by 
the  appointing  power.  He  is  not  bound,  at  the  peril  of  an  action 
for  damages,  or  of  a  personal  controversy,  to  decide  right,  in 
matter  either  of  law  or  of  fact;  but  to  decide  according  to  his 
own  convictions  of  right,  of  which  his  recorded  judgment  is  the 
best,  and  must  be  taken  to  be  conclusive,  evidence.  Such,  of 
necessity,  is  the  nature  of  the  trust  assumed  by  all  on  whom 
judicial  power,  in  greater  or  less  measure,  is  conferred.  This 
trust  is  fulfilled  when  he  honestly  decides  according  to  the  conclu- 
sions of  his  own  mind  in  a  given  case,  although  there  may  be  a 
great  conflict  of  evidence,  great  doubts  of  the  law,  and  when  another 
mind  might  honestly  come  to  a  different  conclusion.  But,  in  a 
controverted  case,  however  slight  may  be  the  preponderance  in  one 
scale,  it  must  lead  to  a  decision  as  conclusive  as  if  the  weight  were 
all  in  that  scale. 

Now  it  is  manifest,  that  to  every  controversy  there  are  two  sides, 
and  that  a  decision  in  favor  of  one  must  be  against  another.    And 
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this  may  extend  to  every  interest  which  men  hold  most  dear;  to 
property,  reputation,  and  liberty,  civil  and  social;  to  political  and 
religious  privileges ;  to  all  that  makes  life  desirable,  and  to  life  it- 
self. If  an  action  might  be  brought  against  the  judge  by  a  party 
feeling  himself  aggrieved,  the  judge  would  be  compelled  to  put 
in  issue  facts  in  which  he  has  no  interest,  and  the  case  must  be 
tried  before  some  other  judge  who,  in  his  turn,  might  be  held 
amenable  to  the  losing  party,  and  so  on  indefinitely.  If  it  be  said 
that  it  may  be  conceded  that  the  action  will  not  lie  unless  in  a  case 
where  a  judge  has  acted  partially  or  corruptly,  the  answer  is,  that 
the  losing  party  may  always  aver  that  the  judge  has  acted  par- 
tially or  corruptly,  and  may  offer  testimony  of  bystanders  or  others 
to  prove  it;  and  these  proofs  are  addressed  to  the  court  and  jury, 
before  whom  the  judge  is  called  to  defend  himself,  and  the  result 
is  made  to  depend,  not  upon  his  own  original  conviction — the  con- 
clusion of  his  own  mind,  in  the  decision  of  the  original  case — as, 
by  theory  of  jurisprudence,  it.  ought  to  do,  but  upon  the  conclu- 
sion of  other  minds,  under  the  influence  of  other  and  different 
considerations.^ 

1  Pratt  y.  Gardner,  48  Am.  Dee.  652. 

§  286.     Liability  for  Acting  Without  Jurisdiction. 

Where  execution  is  issued  on  a  joint  judgment,  void  as  against 
one  of  the  parties  for  nonservice,  and  the  officer  seizes  and  sells 
under  such  execution,  the  individual  property  of  the  party  not 
served  with  process,  the  justice  of  the  peace  issuing  the  writ,  and 
the  plaintiff  therein — at  whose  request  it  was  issued,  who  took 
part  in  the  proceedings  and  received  the  proceeds  of  the  sale — are 
each  liable  to  the  party  not  served  in  damages  for  the  seizure.^ 

1  Inos  V.  Winspear,  18  Gal.  397. 

§  286.    Liability  for  Acting  After  Jurisdiction  Devested. 

If  a  justice  upon  an  affidavit  required  by  the  statute  for  that 
purpose,  makes  an  order  changing  the  place  of  trial  of  an  action 
pending  before  him  to  another  justice,  the  order,  ipso  facto,  vests 
jurisdiction  in  the  justice  to  whom  the  action  is  transferred,  and 
puts  an  end  to  the  jurisdiction  of  the  justice  by  whom  the  order  was 
made;  and  if  he  proceeds,  afterward,  to  try  the  case  and  render 
judgment,  he  is  liable  for  the  damages  thereby  sustained.^ 

1  Hatch  y.  Galvin,  18  Cal.  441. 
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CHAPTER  XIV. 

FEES. 

S  287.  Judicial  officers  not  to  receive  fees  and  perquiaiteB. 

§  288.  Fees  in  civil  cases,  in  advance. 

8  289.  Fee  bill  must  be  kept  posted. 
S  290.  Fee  bill  of  justice. 

I  291.  What  are  county  charges. 

§  292.  What  are  not  county  charges. 

S  293.  Washington — Schedule  of  justice  fees. 

S  294.  Washington — Fees  where  justice  receives  salary. 

S  295.  Washington — Compensation  limited  to  schedule. 

§  296.  Washington — ^Fees  for  justices  and  constables. 

9  297.  Washington — ^Fee-books  must  be  kept,  and  how. 

8  298.    Washington — Moneys  collected,  how  paid  in,  and  to  whom — Affidavit. 

9  299.    Washington — Fees  to  go  into  salary  fund  of  county  treasury. 

9  300.    Washington — Services  not  to  be  performed  until  fees  are  paid. 

9  301.     Washington — Salaries  in  cities  of  over  five  thousand  inhabitants. 

9  302.    Washington — Salaries  in  cities  of  over  thirty-five  thousand  inhabit- 

ants. 
9  303.    Washington — Salaries  in  cities  of  over  eighty  thousand  inhabitants. 
9  304.    Washington — Salaries,  when  to  be  paid,  and  how, 
9  305.    Oregon — Statement  of  fees  allowed  justices  of  the  peace. 
9  306.    Oregon — Fees  of  justices  of  the  peace  in  Multnomah  county. 
99  307,308.    Colorado — ^Fees  of  justice  of  the  peace. 

§  287.     Judicial  Officers  not  to  Receive  Fees  and  Perquisites. 

No  judicial  officer,  except  court  commissioners,  may  receive  to 
his  own  use  any  fees  or  perquisites  of  office ;  provided,  that  justices 
of  the  peace  now  holding  office  may  receive  to  their  own  use  such 
fees  as  are  now  allowed  by  law  during  the  term  for  which  they  have 
been  elected.* 

1  Const.     1879,    art.    6,    sec.    15,  called,  who  are    invested  with  the 

amendment     approved     October     10,  duties  assigned  by  the  law  to  those 

1911.    The    words   "justices   of   the  officers,   and   include  a  recorder   of 

peace"  as  used  in  this  section  include  a  city:  Curtis  v.  Sacramento,  13  Cal. 

those,  by  whatever  name  they  are  290. 

§  288.    Fees  in  Civil  Cases,  in  Advajice. 

County  officers  must,  and  township  officers  may,  demand  the 
payment  of  all  fees  in  civil  cases,  in  advance.^ 

1  Kerr's  Cyc.  Pol.  Code,  sec.  4300  K;  Stats.  &  Amdts.  1907,  p.  554;  Kerr's 
Btats.  &  Amdts.  1906-7,  p.  391. 

8 
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§  289.     Fee  Bill  must  be  Kept  Posted. 

It  shall  be  the  duty  of  each  justice  of  the  peace  to  prepare,  and 
keep  posted  in  a  conspicuous  place  in  his  ofSce,  a  plain  and  legible 
statement  of  the  fees  allowed  by  law  to  justices  of  the  peace  and 
constables,  upon  pain  of  forfeiting,  for  failure  so  to  do,  fifty  dol- 
lars,  to  be  recovered,  with  costs,  by  any  person,  before  any  other 
justice  of  the  peace  of  the  county^ 

1  See   Kerr's  Qyc.   Pol.   Code,  sec.      Morton  v.  Broderick,   118   CaL   474^ 
4186 ;  People  ex  rel.  Sweet  t.  Ward,      483,  50  Pac.  644. 
107  Cal.  236,  239,  241,  40  Pae.  538; 

§  290.    Fee  Bill  of  Justice. 

Justices  of  the  peace  may  charge  the  following  fees  in  Cali- 
fornia : 

For  all  services  to  be  performed  by  him  before  trial,  in  a  civil 
action,  two  dollars ;  and  for  the  trial  and  all  proceedings  subsequent 
thereto,  including  all  affidavits,  swearing  witnesses  and  jury,  and 
the  entry  of  judgment  and  issue  of  execution  thereon,  three  dol- 
lars ;  and  in  all  cases  where  judgment  is  rendered  by  default  or  con- 
fession, for  all  services,  including  execution  and  satisfaction  of 
judgment,  two  dollars. 

For  all  services  in  a  criminal  action  or  proceeding,  whether  on 
examination  or  trial,  three  dollars. 

For  taking  bail  after  commitment  by  another  magistrate,  fifty 
cents. 

For  certificate  and  transmitting  transcript  and  papers  on  appeal, 
one  dollar. 

For  copies  of  papers  on  docket,  per  folio,  ten  cents. 

For  issuing  a  search-warrant,  to  be  paid  by  the  party  demanding 
the  same,  fifty  cents. 

For  celebrating  a  marriage,  and  returning  a  certificate  thereof 
to  the  county  recorder,  three  dollars. 

For  taking  an  acknowledgment  of  any  instrument,  for  the  first 
name,  fifty  cents;  for  each  additional  name,  twenty-five  cents. 

For  taking  depositions,  per  folio,  fifteen  cents. 

For  administering  an  oath,  and  certifying  the  same,  twenty-five 
cents. 

For  issuing  a  commission  to  take  testimony,  fifty  cents. 

For  all  services  connected  with  the  posting  of  estrays,  one  dollar. 

In  cases  before  a  justice  of  the  peace,  when  the  venue  shall  be 
changed,  the  justice  before  whom  the  action  shall  be  brought,  for  all 
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services  rendered,  including  the  making  up  and  transmission  of  the 
transcript  and  papers,  shall  receive  one  dollar;  and  the  justice  be- 
fore whom  the  trial  shall  take  place  shall  receive  the  same  fees  as 
if  the  action  had  been  commenced  before  him. 

For  performing  the  duties  of  coroner,  when  the  coroner  fails  to 
act,  the  same  fees  and  mileage  as  are  allowed  the  coroner  in  all 
cases. 

For  issuing  each  process,  writ,  order,  or  paper  required  by  law 
to  be  issued  not  otherwise  in  this  article  provided  for,  twenty-five 
cents. 

For  administering  oath  or  affirmation  not  otherwise  in  this  article 
provided  for,  ten  cents. 

For  each  certificate  or  affidavit  not  otherwise  provided  for, 
twenty-five  cents. 

For  taking  and  approving  bond  or  undertaking,  including  the 
justification  of  sureties,  fifty  cents.^ 

1  See  Kerr's  Gye.  Pol.   Code,  see.  484,  53  Pae.  1075;  Kozminsky  r.  V^iU- 

4300e;  Dwyer  v.  Barker,  115  Cal.  544,  iama,  126  Cal.  26,  27,  58  Pac.  310; 

547,  47  Pac.  372;  Reid  y.  Groezinger,  Burce  ▼.  Jack,  135  Cal.  535,  536,  67 

115  Cal.  551,  552,  47  Pac.  374;  Cooley  Pac.  907;  Tucker  t.  Barnunii  144  CaL 

▼.  County  of  Calaveras,  121  CaL  482,  266,  267,  77  Pae.  919. 

§  291.    What  are  County  Charges. 

The  following  are  county  charges  among  others: 

The  sums  required  by  law  to  be  paid  to  the  grand  and  trial  jurors 
and  witnesses  in  criminal  cases. 

All  charges  and  accounts  for  services  rendered  by  any  justice 
of  the  peace  in  the  examination  or  trial  of  persons  charged  with 
crime,  not  otherwise  provided  for  and  allowed  by  law. 

The  fees  of  constables  in  criminal  cases  allowed  by  law.^ 

1  See  Kerr's  Qyc.  Pol.   Code,  sec  195,    196,   78    Pac.    651;    County   of 

4307,  subdivisions  4,  6,  and  10;  County  Placer  v.  Freeman,  149  Cal.  738,  742, 

of  Yolo   y.   Joyce    (Cal.   App.,    .Tan,  87  Pac.  628;  County  of  Yolo  v.  Joyce 

26,    1909),    8    Cal.    App.    Dec.    159,  (Cal.   App.,  Jan.   26,   1909),   8   CaL 

160;   Humiston  y,  Shaffer,  145  CaL  App.  Dec.  159,  160. 

§  292.   What  are  not  County  Charges. 

In  no  case  shall  the  fees  of  a  city  justice  of  the  peace,  town  or 
city  recorder  or  city  or  town  marshal,  for  services  in  any  criminal 
action,  be  a  charge  against  the  county.^ 

1  See  Henning's  Municipal  Incorporation  Act,  subd.  1,  p.  446. 
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§  293.     Washington— Schedule  of  Justice  Fees. 

The  fees  and  compensation  of  justices  of  the  peace  are  as  fol« 
lows,  to  wit: 

For  docketing  each  cause,. issuing  notice,  filings  and  judg- 
ment, to  be  paid  when  case  is  filed $1.00 

For  docketing,  filings  and  order  in  garnishment 1.00 

For  trial  of  each  cause 1.00 

For  issuing  subpoena,  any  number  of  names 25 

For  approving  bond,  including  justification 50 

For  order  and  filings  for  publication  of  summons 50 

For  order  and  filings  for  commission  to  take  depositions..     .50 
For  each  continuance  or  adjournment  by  consent  or  on  mo- 
tion of  either  party,  except  first  continuance 25 

For  order,  transcript  and  filings  on  change  of  venue 1.00 

For  transcript  of  judgment 75 

For  issuing  writ  of  venire 50 

For  solemnization  of  marriage  and  making  return  thereof. .  2.50 

For  taking  affidavits  and  acknowledgments,  each 25 

For  attending  with  clerk  of  county  commissioners  at  the 

opening  of  polls,  per  diem 3.00 

For  taking  depositions,  each  folio 10 

For  issuing  warrant  in  criminal  cases 50 

For  taking  recognizance  of  bail,  including  justification 75 

For  committing  to  jail 50^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  1864. 

§  294.     Washington— Fees  Where  Justice  Beceives  Salary. 

In  any  civil  action  commenced  before  or  transferred  to  a  justice 
of  the  peace  receiving  a  salary,  the  plaintiff  may,  at  the  time  of 
such  commencement  or  transfer,  pay  to  such  justice  the  sum  of 
two  dollars,  which  sum  is  all  the  fees  and  charges  which  any  party 
to  such  action  is  compelled  to  pay  to  such  justice  up  to  and  in- 
cluding the  rendition  of  judgment  in  such  action,  unless  process 
in  replevin,  attachment  or  garnishment  shall  issue  therein,  in 
which  case  the  party  procuring  such  process  may  pay  to  such  jus- 
tice the  sum  of  one  dollar  as  full  payment  for  the  fees  and  charges 
of  such  justice  incident  to  the  proceedings  under  such  process; 
but  in  case  said  action  is  transferred  from  such  justice  before  final 
judgment,  such  justice  must  repay  to  any  party  making  such  pay- 
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ments  any  sum  in  excess  of  what  said  party  would  have  been 
compelled  to  pay  by  the  last  section.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Statfl.,  sec  1865. 

§  295.    Washington — Compensation  limited  to  Schedule. 

No  justice  of  the  peace  in  any  civil  action  or  proceeding  is 
entitled  to  or  shall  receive  any  fees  or  compensations  not  provided 
for  by  this  chapter.* 

1  Bern,  ft  BaL  Ann.  Codes  ft  Stats.,  see.  1866. 

§  296.   Washington— Fees  for  Justices  and  Constables. 

The  justices  of  the  peace  and  constables  must  charge  and  collect 
for  the  use  of  their  respective  counties,  and  pay  into  the  county 
treasury  on  the  first  Monday  in  each  month,  and  on  going  out  of 
oflBce,  all  the  fees  now  or  hereafter  allowed  by  law  paid  or  charge- 
able in  all  cases,  except  such  fees  as  are  a  charge  against  the  county 
or  state,  and  also  on  the  first  Monday  in  each  month,  and  on  going 
out  of  office,  the  said  justices  of  the  peace  must  pay  into  the  county 
treasury  all  moneys  they  shall  have  received  on  account  of  fines 
collected  for  violation  of  any  state  law.* 

1  Bern,  ft  Bal.  Ann., Codes,  sec.  6542. 

§  297.    Washington— Fee-books  must  be  Kept,  and  How. 

Each  of  the  said  justices  of  the  peace  and  constables  must  keep 
a  fee-book,  open  to  public  inspection  during  the  office  hours,  in 
which  must  be  entered  at  once  and  in  detail  all  fines  and  fees  or 
compensations  of  whatever  nature,  kind,  or  description  collected  or 
chargeable.  On  the  first  Monday  of  each  and  every  month  the 
said  justices  of  the  peace  and  constables  must  add  up  each  column 
in  their  fee-books,  to  the  first  of  each  month  and  set  down  the 
totals,  and  on  the  expiration  of  the  term  of  said  officer  they  must 
deliver  to  the  county  auditor  all  fee-books  kept  by  them.^ 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  G543. 

§  298.    Washington— Moneys  Collected,  How  Paid  in,  and  to 

Whom— Affidavit. 

AU  fees  and  compensations  collected  from  any  source,  and  aU 
collected  for  violations  of  any  state  law,  must  be  paid  to  the  county 
treasurer  on  the  first  Monday  of  the  following  month,  and  the  said 
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justices  and  constables  at  the  same  time  must  deliver  to  such  treas- 
urer a  statement  and  copy  of  the  fee-book  for  the  month  last  past, 
showing  by  items  the  sources  from  which  such  fees  and  fines  were 
derived,  and  shall  append  thereto  an  afl5davit  that  they  have  re- 
ceived no  other  money  for  fees  or  fines,  not  before  paid  over  to 
such  treasurer.  The  treasurer  must  file  and  preserve  in  his  ofSce 
said  statements  and  affidavits,  and  must  issue  to  said  justices  and 
constables  one  original  and  one  duplicate  receipt  therefor,  and  the 
said  justices  and  constables  must  preserve  one  in  their  offices  and 
file  the  duplicate  with  the  county  auditor,  whereupon  the  auditor 
must  charge  the  treasurer  with  the  amount  shown  by  the  receipt.^ 

1  Bern.  &  Bal.  Ann.  Codes,  eec.  654i. 

§  299.     Washington— Fees  to  Go  into  Salary  Fund  of  County 
Treasury. 

All  fees  above  directed  to  be  paid  into  the  county  treasury,  when 
received  shall  be  put  into  the  salary  fund  of  the  county  treasury.^ 

1  Bern.  &  Bal.  Ann.  Codes,-  sec.  6545. 

§  300.     Washington — Services  not  to  be  Performed  Until  Fees 
are  Paid. 

Said  justices  and  constables  must  not  in  any  case,  except  for  the 
state  or  county  and  other  cases  provided  by  law,  perform  any  official 
services  unless  the  fees  prescribed  for  such  services  are  paid  in 
advance,  and  on  such  payment  the  said  justices  and  constables 
must  perform  the  services  required,  and  shall  give  receipts  for  all 
fees  collected,  whenever  requested.  For  every  failure  or  refusal  to 
perform  official  duty  when  the  fees  are  tendered,  said  justices  and 
constables  shall  be  liable  on  their  official  bonds.^ 

1  Bern.  &  Bal.  Ann.  Codes,  sec.  6549. 

§  301.     Washington — Salaries  in  Cities  of  Over  Five  Thousand 
InhabitaMs. 

The  salaries  of  justices  of  the  peace  and  constables  elected  at  the 
general  election  to  be  held  in  November,  eighteen  hundred  and 
ninety-eight,  and  biennially  thereafter  in  cities  of  more  than  five 
thousand  inhabitants  are  as  follows: — 

1.  Salaries  of  justices  of  the  peace^  twelve  hundred  dollars  per 
annum,  payable  as  provided  by  law; 
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2.  Salaries  of  constables,  seven  hundred  and  twenty  dollars  per 
annum,  payable  as  provided  by  law.^ 

1  Bern,  ft  Bal.  Ann.  Ck>de8,  sec.  6535. 


§  302.    Washington— Salaries  in  Cities  of  Over  Thirty-five  Thou- 
sand Inhabitants. 

The  salaries  of  justices  of  the  peace  and  constables  hereafter 
elected  or  appointed  in  cities  having  a  population  of  more  than 
thirty-five  thousand  (35,000)  inhabitants  are  as  follows:  (1)  Sal- 
aries of  justices  of  the  peace  in  cities  having  a  population  of  more 
than  thirty-five  thousand  (35,000)  inhabitants,  fifteen  hundred 
dollars  ($1,500)  per  annum,  payable  as  provided  by  law.  (2) 
Salaries  of  constables  in  cities  having  a  population  of  more  than 
thirty-five  thousand  (35,000)  inhabitants,  nine  hundred  and  sixty 
dollars  ($960)  per  annum,  payable  as  provided  by  law.^ 

i.Bem.  ft  BaL  Ann.  Codes,  mc.  6536. 

§  303.  Washington— Salaries  in  Cities  of  Over  Eighty  Thousand 
Inhabitants. 
The  salaries  of  justices  of  the  peace  hereafter  elected  or  ap- 
pointed in  cities  having  a  population  of  eighty  thousand  or  more 
inhabitants,  as  shown  by  the  government  census  of  1900,  are  as  fol- 
lows :  First,  Salaries  of  justices  of  the  peace  in  such  cities,  eighteen 
hundred  dollars  per  annum,  payable  as  provided  by  law ;  second, 
Salaries  of  constables  in  such  cities,  twelve  hundred  dollars  per 
annum,  payable  as  provided  by  law.^ 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  6539. 

§  304.    Washington— Salaries,  When  to  be  Paid,  and  How. 

The  salaries  of  the  justices  of  the  peace  and  constables,  must  be 
paid  monthly  out  of  the  county  treasury,  and  from  the  same  funds 
out  of  which  other  salaried  county  ofScers  are  paid,  and  it  is  the 
duty  of  the  county  auditor,  on  the  first  Monday  of  each  month  and 
every  month,  to  draw  his  warrant  upon  the  county  treasurer  in 
favor  of  each  of  said  justices  and  constables  for  the  amount  of 
salary  due  him,  for  the  preceding  month :  Provided,  that  the  audi- 
tor must  not  draw  hia  warrant  for  the  salary  of  any  such  officer 
for  any  month  until  the  latter  first  shall  have  filed  his  duplicate  re- 
ceipt with  the  auditor,  properly  signed  by  the  treasurer,  showing 
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that  he  has  made  the  statement  and  settlement  for  that  month  as 
required  by  this  chapter.* 

1  Bern.  &  Bal.  Ann.  Codes,  lee.  6546. 

§  306.     Oregon— Statement  of  Fees  Allowed  Jostices  of  the 
Peace. 

The  fees  of  justices  of  the  peace  shall  be  as  follows: 

For  issuing  any  summons,  writ,  warrant,  process,  or  order  in  an 
action  or  proceeding^  civil  or  criminal,  other  than  a  subpoena,  fifty 
cents; 

For  issuing  a  subpoena,  twenty-five  cents ; 

For  taking  any  undertaking  or  bond,  fifty  cents ; 

For  giving  and  entering  final  judgment  upon  a  trial  by  jury, 
one  dollar ; 

For  giving  and  entering  judgment  upon  a  trial  by  the  court, 
fifty  cents; 

For  any  other  docket  entry,  twenty-five  cents ; 

For  swearing  a  witness  or  juror,  ten  cents ; 

For  taking  an  affidavit,  including  the  administering  of  the  oath, 
twenty-five  cents ; 

For  filing  each  paper  or  pleading  required  to  be  filed,  ten  cents ; 

For  furnishing  a  bill  of  fees  to  any  party,  twenty-five  cents ; 

For  taxing  costs,  fifty  cents ; 

For  making  jury  list  for  the  precinct,  to  be  paid  by  the  county, 
three  dollars; 

For  drawing  select  jury,  fifty  cents ; 

For  issuing  a  commission  to  take  testimony,  fifty  cents ; 

For  taking  depositions,  for  each  folio,  twenty-five  cents ; 

For  making  a  certified  copy  of  any  proceedings  in  justice's  court 
or  before  him,  for  each  folio,  twenty-five  cents ; 

For  taking  an  acknowledgment  of  a  deed  or  other  instrument  re- 
quired to  be  acknowledged,  with  a  certificate  thereof,  fifty  cents ; 

For  performing  a  marriage  ceremony,  and  making  a  return 
thereof,  five  dollars ; 

For  attending  the  drawing  of  jurors  with  the  county  clerk,  or 
canvassing  the  returns  of  an  dectioUi  for  each  day  so  employed, 
three  dollars.* 

I  Lord's  Or.  Laws,  see.  3192. 
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§  306.  Oregon— Fees  of  Jnstices  of  the  Peace  in  Multnomah 
County. 

The  fees  of  justices  of  the  peace  in  Multnomah  county  are  as 
follows : 

For  issuing  any  summons,  writ,  warrant,  commitment,  process, 
or  order,  in  any  action  or  proceeding,  civil  or  criminal,  other  than 
a  subpoena,  thirty-five  cents; 

For  issuing  a  subpoena,  twenty-five  cents ; 

For  taking  any  undertaking  or  bond,  thirty-five  cents ; 

For  giving  and  entering  final  judgment  upon  either  a  trial  by 
jury  or  by  the  court,  fifty  cents ; 

For  any  other  docket  entry,  ten  cents ; 

For  swearing  a  witness  or  juror,  ten  cents ; 

For  taking  an  afiSdavit,  including  the  administering  of  the  oath, 
twenty-five  cents; 

For  filing  each  pleading  or  paper  required  to  be  filed,  ten  cents ; 

For  furnishing  a  bill  of  fees  to  any  party,  twenty-five  cents ; 

For  taxing  costs,  ten  cents ; 

For  making  jury  list  of  the  precinct,  to  be  paid  by  the  county, 
three  dollars; 

For  drawing  a  select  jury,  fifty  cents; 

For  issuing  a  commission  to  take  testimony,  one  dollar; 

For  taking  depositions,  per  each  folio,  twenty-five  cents ; 

For  making  certified  copy  of  any  proceedings  in  justice  cotirt, 
or  before  him,  for  each  folio,  ten  cents ; 

For  taking  an  acknowledgment  of  a  deed  or  other  instrument  re- 
quired to  be  acknowledged,  with  a  certificate  thereof,  fifty  cents ; 

For  performing  a  marriage  ceremony,  and  making  a  return 
thereof,  five  dollars; 

For  attending  the  drawing  of  jurors  with  the  county  clerk,  or 
canvassing  the  returns  of  an  election,  for  each  day  so  employed, 
three  dollars,* 

1  Lord's  Or.  Laws,  see.  3203. 

§§  307,  308.    Colorado — Fees  of  Justice  of  the  Peace. 

For  docketing  each  case  in  counties  of  the  first  class,  five  cents;  second  class, 
fifteen  cents;  third  class,  twenty-five  cents;  fourth  class,  twenty-five  cents;  fifth 
tlass,  twenty-five  cents. 

For  issuing  each  summons  or  other  writ  not  herein  specified  in  counties  of  the 
first  class,  ten  c^nts;  second  class,  thirty-five  cents;  third  class,  fifty  cents; 
fourth  class,  sixty  cents;  fifth  class,  seventy-five  cents. 
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For  eaeli  attachment  against  propertj,  in  eonnties  of  tlie  first  class,  twenty 
cents;  second  class,  forty  cents;  third  class,  fifty  cents;  fourth  class,  sixty 
cents;  fifth  class,  seventy-five  cents. 

For  each  subpoena,  provided  that  only  on«  subpoena  shall  be  issued  for  every 
four  witnesses,  in  counties  of  the  first  class,  ten  cents;  second  class,  thirty 
cents;  third  class,  forty  cents;  fourth  class,  fifty  cents;  fifth  class,  sixty  cents. 

For  each  execution  or  order  of  sale,  in  counties  of  the  first  class,  ten  cents; 
second  class,  thirty  cents;  third  class,  forty  cents;  fourth  dass,  forty  cents; 
fifth  class,  fifty  cents. 

For  each  writ  of  restitution,  in  counties  of  the  first  class,  twenty-five  cents; 
second  class,  forty  cents;  third  class,  fifty  cents;  fourth  class,  sixty  cents; 
fifth  class,  seventy-five  cents. 

For  each  writ  of  forcible  entry  or  detainer,  in  counties  of  the  first  class, 
twenty-five  cents;  second  class,  forty  cents;  third  class,  fifty  cents;  fourth  class, 
sixty  cents;  fifth  class,  seventy-five  cents. 

For  hearing  each  preliminary  or  dilatoi]^  motion,  in  counties  of  the  first  class, 
ten  cents;  second  class,  twenty  cents;  third  class,  twenty -five  cents;  fourth 
class,  fifty  cents;  fifth  class,  fifty  cents. 

For  judgments  on  merits  or  for  costs  in  counties  of  the  first  class,  twenty- 
five  cents;  second  class,  thirty  cents;  third  class,  forty  cents;  fourth  class, 
fifty  cents;  fifth  class,  fifty  cents. 

For  dismissal  or  continuance,  in  counties  of  the  first  class,  twenty-five  cents; 
second  class,  thirty  cents;  third  class,  thirty  cents;  fourth  class,  forty  cents; 
fifth  class,  sixty  cents. 

For  taking  verdict,  in  counties  of  the  first  dass,  ten  cents;  second  class, 
fifteen  cents;  third  class,  twenty  cents;  fourth  class,  twenty-five  cents;  fifth 
class,  thirty  cents. 

For  each  certificate  in  counties  of  the  first  class,  twenty-five  cents;  second 
class,  twenty-five  cents;  third  class,  twenty-five  cents;  fourth  class,  twenty- 
five  cents;  fifth  class,  twenty-five  cents. 

For  administering  oath,  in  counties  of  the  first  class,  Hve  cents;  second  class, 
ten  cents;  third  class,  fifteen  cents;  fourth  dass,  fifteen  cents;  fifth  dass, 
fifteen  cents. 

For  filing  each  paper,  in  counties  of  the  first  class,  five  cents;  second  dass, 
seven  and  one-half  cents;  third  class,  ten  cents;  fourth  class,  ten  cents;  fifth 
class,  ten  cents. 

For  taking  each  bond,  or  undertaking,  in  counties  of  the  first  class,  twenty 
cents;  second  class,  thirty  cents;  third  class,  forty  cents;  fourth  class,  forty 
cents;  fifth  class,  forty  cents. 

For  trying  any  case,  in  counties  of  the  first  class,  seventy-five  cents;  second 
class,  one  dollar;  third  class,  one  dollar;  fourth  class,  one  dollar;  fifth  classi 
one  dollar.i 

t  (Colo.)  Bev.  Stats.,  sec.  2539, 
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CHAPTER  XV. 

JUSTICES'  COURTS  IN  CITIES  AND  COUNTIES. 


i  30d.  Justioe's  courts  in  cities  and  counties — ^Number  of  justic 
Presiding  judge. 

310.  Same — Justices'  clerk — Appointment  and  term. 

311.  Same — Justices'  clerk — Oath  and  bond. 

312.  Same — Justices'  clerk — ^Deputies  for  whose  acts  be  shall  be  responalbla 
on  his  official  bond. 

313.  Same — Sheriff  to  be  officer — His  daties. 

314.  Same — Service  of  summons  and  subpoenal. 

315.  Same — ^Additional  sheriff's  deputies. 

316.  Same — ^Duties  of  sheriff's  deputies — LiabiUtj  of  sheriff 

317.  Same — Superrisors  to  provide  offices. 

318.  Same — Sheriff  may  provide  offices  when. 

319.  Same — Office  hours. 

320.  Same — Transfer  of  proceedings. 

321.  Same — ^Actions  how  entitled  and  when  prosecuted. 

322.  Same — ^Process,  where  returnable. 

323.  Same — ^Papers,  where  filed. 

324.  Same — ^Powers  of  the  various  justiceii 

325.  Same — Process — How  issued. 

326.  Same — ^Tees,  how  payable. 

327.  Same — Certification,  how  made. 

328.  Same — Abstract  and  transcripts — ^How  certified. 

329.  Same — ^Appeals,  how  taken. 

330.  Same — Statements  on  appeal,  how  settled. 

331.  Same — Justification  of  sureties  on  appeaL 

332.  Same — ^Docket. 

333.  Same — Minutes. 

334.  Same — Filing  and  entry  of  minutes. 

S  335.  Same — Territorial  extent  of  jurisdiction. 

§  336.  Same — ^Practice  and  rules. 

§  337.  Same — ^Who  may  practice  before^Power  of  attorney. 

i  338.  Same — Salaries. 

S  339.  Same — ^What  justices  successors  of  others. 

§  309.    Justices'   Courts  in   Cities   and  Counties — Number  of 
Justices — Sessions — Presiding  Judge. 

There  shall  be  in  every  city  and  county  of  more  than  one 
hundred  thousand  population,  a  justices'  court,  for  which  five 
justices  of  the  peace  shall  be  elected  by  the  qualified  electors  of 
such  city  and  county  at  the  general  state  election  next  preceding 
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the  expiration  of  the  terms  of  office  of  their  predecessors.  Any 
one  of  said  justices  may  hold  court,  and  there  may  be  as  many 
sessions  of  said  court  at  the  same  time  as  there  are  justices 
thereof.  The  said  justices  shall  choose  one  of  their  number  to  be 
presiding  justice,  who  may  at  any  time  be  removed  and  another 
appointed  in  his  place  by  a  vote  of  a  majority  of  them;  provided, 
that  in  case  of  the  temporary  absence  or  disability  of  the  presiding 
justice,  any  one  of  the  other  justices,  to  be  designated  by  the 
presiding  justice,  may  act  as  presiding  justice  during  such  absence 
or  disability.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
85;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  2532;  (N.  D.)  Rev.  Codes  1905, 
sec.  8342;  (Or.)  B.  &  G.  Codes,  sec. 
924;  (Wash.)  Rem.  &  Bal.  Ann.  Codes, 
sec.  43;  (Mont.)  Rev.  Codes  1907,  see. 
(;279. 

Article  1,  chapter  5,  title  1,  part 
1 ,  of  the  Code  of  Civil  Procedure,  em- 
bodied in  this  and  in  the  succeeding 


sections,  applies  to  the  city  and 
county  of  San  Francisco:  Helms  v. 
Dunne,  107  Cal.  117;  Kozminsky  v. 
Williams,  126  CaL  26. 

Term  of  office:  First  Nat.  Bank  v. 
Rowland,  18  Tex.  Civ.  App.SS,  99 
8.  W.  1043. 

North  Dakota. — General  powers-of 
justices  of  the  peace:  In  re  Dance,  2 
N.  D.  184,  49  N.  W.  733. 


§  310.    Same — Jiistices'  Clerk — ^Appointment  ajid  Term. 

The  supervisors  of  such  a  city  and  county  shall  appoint  a 
justices'  clerk  on  the  written  nomination  and  recommendation  of 
said  justices,  or  a  majority  of  them,  who  shall  hold  office  for  two 
years,  and  until  his  successor  is  in  like  manner  appointed  and 
qualified.^ 

1  See  Kerr*s  Cyc,  C.  C.  P.,  sec.  86;  Helms  v.  Dunne,  107  CaL  117,  118,  40 
Pac.  100. 


§  311.    Same — Justices'  Clerk— Oath  and  Bond. 

The  justices'  clerk  takes  the  constitutional  oath  of  office,  and 
gives  bond  in  the  sum  of  ten  thousand  dollars  for  the  faithful 
discharge  of  the  duties  of  his  office,  and  in  the  same  manner  as  is 
or  may  be  required  of  other  officers  of  such  city  and  county.  A 
new  or  additional  bond  may  be  required  by  the  supervisors  of 
such  city  and  county,  and  in  such  amount  as  may  be  fixed  by  said 
supervisors,  whenever  they  may  deem  it  necessary.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  86;  (N.  D.)  Eev.  Codes  1905,  sec.  8343. 
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§  312.    Bame-^Turtices '  Ol^k— Depaties  for  WbOBe  Acts  He  shaU 
be  Besponsible  on  His  Official  Bond. 

The  justices'  clerk  has  authority  to  appoint  two  deputy  clerks, 
to  hold  office  during  the  pleasure  of  said  clerk.  Said  justices'  clerk 
and  deputy  have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  justices'  court.^ 

1  See  Kerr's  Cyc.  C.  G.  P.,  sec.  86;  Helms  y.  Dunne,  107  Cal.  117,  118,  40 
Pae.  100. 

§  313.   Same— Sheriff  to  be  Officer— His  Duties. 

The  sheriff  of  such  city  and  county  shall  be  ex  officio  an  officer 
of  the  justices'  court,  and  it  is  his  duty  to  serve  or  execute,  or 
cause  to  be  served  or  executed,  each  and  every  process,  writ,  or  order 
that  may  be  issued  by  the  justices'  court.^ 

1  See  (Cal.)  Kerr's  Cyc.  0.  C.  P.,  Stats.  1897,  art.  4896;  (Wyo.)  Comp. 
see.    87;    (Tex.)    Sayles'    Tex.    Civ.      Stats.  1910,  sec.  1212. 

§  314.    Same — Service  of  Summons  and  Subpoenas. 

A  summons  issued  from  said  justices'  court  may  be  served  and 
returned  as  provided  by  law,^  and  subpoenas  may  be  issued  by  the 
justices'  clerk  and  served  as  provided  by  law.* 

1  See  Kerr's  Oyo.  C.  C.  P.,  see.  849. 

2  See  Kerr's  Cyc.  C.  C.  P.,  sees.  1987,  198S. 

§  315.   Same — ^Additional  Sheriff's  Deputies. 

The  sheriff  may  appoint,  in  addition  to  the  other  deputies  al- 
lowed by  law,  three  deputies,  whose  duty  it  is  to  assist  said  sheriff 
in  serving  and  executing  the  process,  writs,  and  orders  of  the  said 
justices'  court.  Said  deputies  receive  a  salary  of  one  hundred  and 
twenty-five  dollars  per  month  each,  payable  monthly,  out  of  the 
city  and  county  treasury,  and  out  of  the  special  fee  fund,  after 
being  first  allowed  and  audited  as  other  demands  are  by  law  re- 
quired  to  be  audited  and  allowed.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  87. 

§  316.    Same— Duties  of  Sheriff's  Deputies— Liability  of  Sheriff. 

One  of  said  deputies  must  remain  in  attendance  during  the 
sessions  of  said  court,  and  at  such  other  times  as  the  said  court 
or  the  presiding  justice  thereof  may  order  and  direct,  for  the 
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purpose  of  attending  to  such  duties  as  may  be  imposed  on  said 
sneriflf  or  said  deputies  as  herein  provided,  or  required  by  law. 
The  said  sheriff  is  liable  on  his  official  bond  for  the  faithful  per- 
formance of  all  duties  required  of  him,  or  any  of  his  said  deputies.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  87. 

§  317.    Same — Supervisors  to  Provide  OflSces. 

The  supervisors  of  such  city  and  county  shall  provide,  in  some 
convenient  locality  in  the  city  and  county,  a  suitable  office,  or  suite 
of  offices  for  said  presiding  justice,  justices'  clerk,  deputy  clerk, 
and  deputy  sheriff,  and  offices  suitable-  for  holding  sessions  of 
said  court,  and  separate  from  one  another,  for  each  of  said  jus- 
tices of  the  peace,  together  with  attendants,  furniture,  fuel,  lights, 
and  stationery  sufficient  for  the  transaction  of  business.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  88. 

§  318.    Same— Sheriff  may  .Provide  Offices  When. 

If  offices  are  not  provided,  the  court  may  direct  the  sheriff  to 
provide  the  same,  and  the  expenses  incurred,  certified  by  the 
justices  to  be  correct,  is  a  charge  against  the  city  and  county  treas- 
ury, and  is  paid  out  of  the  general  fund  thereof.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  88. 

§  319.    Same— Office  Hours. 

The  said  justices,  justices'  clerk,  and  deputy  clerk,  must  be  in 
attendance  at  their  respective  offices  for  the  dispatch  of  official 
business,  daily,  from  the  hour  of  8  o'clock  A.  M.  until  5  o'clock 
P.  M.,  and  on  Saturdays  from  8  A.  M.  until  12  noon.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sees.  10,  88. 

§  320.    Same — Transfer  of  Proceedings. 

In  case  of  sickness,  or  disability,  or  absence  of  a  justice  of  the 
peace  (on  the  return  of  a  summons  or  at  the  time  appointed  for 
trial)  to  whom  a  cause  has  been  assigned,  the  presiding  justice  re- 
assigns the  cause  to  some  other  justice,  who  proceeds  with  the 
trial  and  disposition  of  said  cause  in  the  same  manner  as  if  origi- 
nally assigned  to  him ;  and  if,  at  any  time  before  the  trial  of  a  cause 
or  matter  returnable  or  pending  before  any  of  said  justices,  either 
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party  objects  to  having  the  cause  or  matter  tried  before  such 
justice,  on  the  ground  that  such  justice  is  a  material  witness  for 
either  party,  or  on  the  ground  of  the  interest,  prejudice,  or  bias  of 
such  justice,  and  such  objection  is  made  to  appear  in  the  manner 
prescribed,^  the  said  justice  must  suspend  proceedings,  and  the  pre- 
siding justice,  on  motion  and  production  before  him  of  the  affidavits 
and  proofs,  orders  the  transfer  of  the  cause  or  matter  for  trial 
before  some  other  justice,  to  be  designated  by  him.  The  presiding 
justice  may,  in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  returnable  or  pend- 
ing before  him  or  any  other  justice,  to  some  other  justice ;  and  the 
said  justice,  to  whom  any  cause,  matter,  motion,  application,  or  issue 
as  aforesaid,  is  assigned  or  transferred,  has  power,  jurisdiction, 
and  authority  to  hear,  try,  and  determine  the  same  accordingly." 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
833;  (Ney.)  Cutting's  Comp.  Laws, 
sec.  3116;  (Ariz.)  Key.  Stats.  1901, 
sec.  2058;  (N.  D.)  Be  v.  Codes  1905, 
sec.  8375;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  1589;  (Or.)  B.  & 
G.  Codes,  sec.  2215;  Lord's  Or.  Laws, 
sec.  2432;  (Wash.)  Bern.  &  Bal.  Ann. 
Codes,  sec.  1774;  (Idaho)  Bev.  Codes, 
sec.  4640;  (Mont.)  Bev.  Codes  1907, 
sec.  6987;  (S.  D.)  Comp.  Laws  1910, 
sec.  5,  p.  536;  (Utah)  Comp.  Laws, 
1907,  see.  3669;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5214;   (Okl.)   Comp.  Laws 


1909,  sec.  5590;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1894;  (Kan.)  Bassler's 
Gen.  Stats.  1909,  sec.  6439. 

Oregon.— Packwood  v.  State,  24 
Or.  263,  33  Pac.  674;  Woldenberg  v. 
Haines,  35  Or.  246,  57  Pac.  627;  Pack- 
wood  V.  State,  24  Or.  262,  33  Pac.  674. 

Wyoming.— People  v.  McDonald,  6 
Wyo.  526,  42  Pac.  15,  29  L.  B.  A. 
834. 

Nebraska. — As  to  change  place  of 
trial:  Martin  y.  Mershon  (Neb.), 
91  N.  W.  180. 

a  Kerr's  Cyc.  C.  0.  P.,  sec.  90. 


§  321.    Same— Actions  How  Entitled  and  Where  Prosecuted. 

All  actions,  suits,  and  proceedings  in  such  city  and  county 
whereof  justices  of  the  peace  or  justices'  courts  have  jurisdiction, 
except  those  cases  of  concurrent  jurisdiction  that  may  be  com- 
menced in  some  other  court,  are  entitled,  *'In  the  Justices'  Court 

of  the  City  and  County  of "  (inserting  the  name  of  the  city 

and  county),  and  commenced  and  prosecuted  in  said  justices'  court, 
which  must  be  always  open.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  89. 


§  322.    Same — Process,  Where  Returnable. 

The  ori*ginal  process  is  returnable,  and  the  parties  summoned 
required  to  appear  before  the  presiding  justice,  or  before  one  of  the 
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other  justices  of  the  peace,  to  be  designated  by  the  presiding  jus- 
tice, at  his  oflSce.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  bcc.  89. 

§  323.     Same— Papers,  Where  Filed. 

All  complaints,  answers,  and  other  pleadings  and  papers,  re- 
quired to  be  filed,  must  be  filed,  and  a  record  of  all  such  actions, 
suits,  and  proceedings  made  and  kept  in  the  clerk's  office  afore- 
said.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  89. 

§  324.    Same — Powers  of  the  Various  Justices. 

The  presiding  justice,  and  each  of  the  other  justices  have  the 
power,  jurisdiction,  and  authority  to  hear,  try,  and  determine  any 
action,  suit,  or  proceeding  so  commenced,  and  which  have  been 
made  returnable  before  him,  or  may  be  assigned  or  transferred  to 
him,  or  any  motion,  application,  or  issue  therein  (subject  to  the 
constitutional  right  of  trial  by  jury),  and  to  make  any  necessary 
and  proper  orders  therein.^ 

1  (Cal.)  Kerr's  Gjre.  C.  0.  P.,  see.  89;  (Or.)  B.  ft  C.  Codes,  see.  928. 

§  326.    Same— Process — ^How  Issued. 

All  legal  process  of  every  kind  in  actions,  suits,  or  proceedings 
in  justices'  courts  in  city  and  county  governments,  for  the  issue 
or  service  of  which  any  fee  is  or  may  be  allowed  by  law,  is  issued 
by  the  justices'  clerk  upon  the  order  of  the  presiding  justice,  or 
upon  the  order  of  one  of  the  justices  of  the  peace,  acting  as  presid- 
ing justice,  as  provided  by  law.* 


X  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 

sec.  91.    As  to  fees  in  general,  see 

(Nev.)   Cutting's  Comp.  Laws  1900, 

^sec.  2478;   (Ariz.)  Bev.  Stats.  1901, 

sec.  2634;  (N.  M.)  Comp.  Laws  1897^ 

sec.  1774;   (Tex.)  Sajles'  Ci¥.  Stats. 

1897,  art.  2463;  (Or.)  B.  &  C.  Codes, 

sec.    3000;    Lord's   Code,   sec.   3192; 

(Wash.)  Bern.  &  BaL  Ann.  Codes,  sec. 

6549;   (Idaho)  Bey.  Codes,  sec.  2126; 

(Mont.)  Bev.  Codes  1907,  sec.  3175; 

(S.  D.)   Comp.  Laws  1910,  sec.  157, 

p.   557;    (Utah)    Comp.   Laws   1907, 


sec.  978;  (Wyo.)  Stats.  1910,  see. 
5181;  (Okl.)  Comp.  Laws  1909,  sec 
3411;  (Neb.)  Cobbey's  Ann.  Stats. 
1909,  sec.  9446;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  3114;  (N.  D.) 
Bev.  Codes  1905,  sec  2610;  Helms 
V.  Dunne,  107  Cal.  117,  118,  40 
Pae.  100;  Beid  v.  Groezinger,  115 
Cal.  551,  552, 47  Pac.  374;  Kozminsky 
▼.  WilUams,  126  Cal.  26,  29,  68  Pac. 
310. 

Wyoming.— Ballantyne  *  T.  Bower, 
17  Wyo.  562,  99  Pae.  869. 
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§  326.    Same— Fees,  How  Payable. 

The  fees  for  issuance  and  service  of  all  such  process,  and  all 
other  fees  which  are  allowed  by  law  for  any  oflScial  services  of 
justices,  justices'  clerks,  or  sheriflEs,  must  be  exacted  and  paid  in 
advance  into  the  hands  of  said  clerk,  and  be  by  him  daily,  or 
weekly,  or  monthly,  as  the  supervisors  may  require,  and  before 
his  salary  is  allowed,  accounted  for  in  detail,  under  oath,  and  paid 
into  the  treasury  of  such  city  and  county  as  part  of  the  special 
fee-fund  thereof;  provided,  that  such  payment  in  advance  is  not 
exacted  from  parties  who  may  prove  to  the  satisfaction  of  the  pre- 
siding justice  that  they  have  a  good  cause  of  action,  and  that  they 
are  not  of  suflScient  pecuniary  ability  to  pay  the  legal  fees;  and 
no  judgment  shall  be  rendered  in  any  action  before  said  justices' 
court,  or  any  of  said  justices,  until  the  fee  allowed  therefor,  and 
aU  fees  for  previous  service  therein,  which  are  destined  to  be  paid 
into  the  treasury,  have  been  paid,  except  in  cases  of  poor  persons,  as 
hereinbefore  provided.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  91;  Cal.  551,  552,  47  Pac.  374;  Kozmin- 
Hehns  ▼.  Duime,  107  Cal.  117,  118,  sky  v.  WiUiams,  126  CaL  26,  29,  58 
40  Pac.  100;  Beid  y.  Oroezmger,  115      Pac.  310. 

§  327.    Same — Certification,  How  Made. 

Cases  which  by  the  provisions  of  law  are  required  to  be  certified 
to  the  superior  court,  by  reason  of  involving  the  question  of  title  or 
possession  of  real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  must  be  so  certified  by  the  presiding 
justice  and  justices'  clerk;  and  for  that  purpose,  if  such  question 
arises  on  the  trial,  while  the  case  is  pending  before  one  of  the 
other  justices,  such  justice  shall  certify  the  same  to  the  presiding 
justice.* 

1  See  Kerr's  Cyc  C.  C.  P.,  sec.  92. 

§  328.    Same— Abstract  and  Transcripts— How  Certified. 

All  abstracts  and  transcripts  of  judgments  and  proceedings  in  the 
justice  court,  or  in  any  of  the  dockets  or  registers  of  or  deposited  in 
the  justice  court,  must  be  given  and  certified  from  any  of  such 
dockets  or  registers,  and  signed  by  the  presiding  justice  and  clerk, 
and  have  the  same  force  and  effect  as  abstracts  and  transcripts 
of  justices  of  the  peace  in  other  cases.* 

1  See  Kerr's  Cye.  C.  C.  P.,  sec.  92. 
9 
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§  329.    Same — ^Appeals^  How  Taken. 

Appeala  from  judgments  rendered  in  the  justices'  court  are 
taken  and  perfected  in  the  manner  prescribed  by  law;^  but  the 
notice  of  appeal,  and  all  the  papers  required  to  be  filed  to  perfect  it, 
must  be  filed  with  the  justices'  clerk.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sees.  974-980, 
«  See  Kerr's  Cyc.  C.  C.  P.,  sec.  92. 

§  330.  .Same — Statements  on  Appeal,  How  Settled. 

Statements  on  appeal  must  be  settled  by  the  justice  who  tried  the 
cause.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  92. 

§  331.    Same — Justification  of  Sureties  on  AppeaL 

Sureties  on  appeal,  or  on  any  bond  or  undertaking  given  in  any 
cause  or  proceeding  in  the  justices'  court,  when  required  to  justify, 
may  justify  before  any  one  of  the  justices.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  92. 

§  332.    Same— Docket. 

In  a  suitable  book,  strongly  bound,  the  justices'  clerk  keeps  a 
permanent  record  of  all  actions,  proceedings,  and  judgments  com- 
menced, had,  or  rendered  in  said  justices'  court,  which  is  a  public 
record,  and  is  known  as  the  ** Justices'  Docket,"  in  which  docket 
the  clerk  makes  the  same  entries  as  are  provided  for  in  section  911 
of  the  Code  of  Civil  Procedure,  and  which  said  docket  and  entries 
therein  have  the  same  force  and  effect  as  is  provided  by  law  in 
reference  to  dockets  of  justices  of  the  peace.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  S8.    See,  also,  Kerr's  C^c.  C.  C.  P.,  sec.  911. 

§  333.    Same— Minutes. 

To  enable  the  clerk  to  make  the  docket,  each  of  the  justices 
must  keep  minutes  of  his  proceedings  in  every  cause  returnable 
before  or  assigned  or  transferred  to  him  for  trial  or  hearing.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  93. 

§  334.    Same— Filing  and  Entry  of  Minutes. 

Upon  judgment  or  other  disposition  of  a  cause,  the  justice  must 
immediately  certify  and  return  his  minutes^  together  with  all 
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pleadings  and  papers  in  said  cause,  to  the  clerk's  office,  who  must 
immediately  thereupon  file  the  same,  and  make  the  proper  entries 
under  the  title  of  the  action  in  the  docket  aforesaid.^ 

1  See  Kerr's  Cyc.  0.  C.  P.,  sec.  93. 

§  335.    Same — ^Territorial  Extent  of  Jurisdiction. 

The  jurisdiction  of  the  justices'  court  of  such  city  and  county 
extends  to  the  limits  of  the  city  and  county,  and  its  process  may  be 
served  in  any  part  thereof.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  94. 

§  336.    Same— Practice  and  Rules. 

The  justices'  court  and  the  justices  of  the  peace  of  every  such 
city  and  county  must  be  governed  in  their  proceedings  by  the  pro- 
visions of  law  regulating  proceedings  before  justices  of  the  peace, 
so  far  as  such  provisions  are  not  specially  altered  or  modified,  and 
the  same  are  or  can  be  made  applicable  in  the  several  cases  arising 
before  them.  The  justices'  court  of  such  city  and  county  has 
power  to  make  rules  not  inconsistent  with  the  constitution  and  laws 
for  the  government  of  such  justices'  court  and  officers  thereof;  but 
such  rules  shall  not  be  in  force  until  thirty  days  after  their  publi- 
cation; and  no  rules  shall  be  made  imposing  any  tax  or  charge 
on  any  legal  proceeding,  or  giving  any  allowance  to  any  justice 
or  officer  for  services.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  95. 

§  337.    Same — ^Who  may  Practice  Before — Power  of  Attorney. 

It  shall  not  be  lawful  for  any  justice  of  the  peace,  justices'  clerk, 
or  sherijfif  of  any  such  city  and  county,  or  any  of  their  deputies,  to 
appear  or  advocate,  or  in  any  manner  act  as  attorney,  counsel,  or 
agent  for  any  party  or  person  in  any  cause,  or  in  relation  to  any  de- 
mand, account,  or  claim  pending,  or  to  be  sued  or  prosecuted  before 
said  court  or  justices,  or  either  of  them ;  nor  shall  any  person  other 
than  an  attorney  at  law,  duly  admitted  to  practice  in  courts  of 
record,  be  permitted  to  appear  as  attorney  or  agent  for  any  party 
in  any  cause  or  proceeding  before  said  justices'  court,  or  any  of 
said  justices,  unless  he  produce  a  sufficient  power  of  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  officer  author- 
ized by  law  to  take  acknowledgments  of  deeds,  which  power  of 
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attorney,  or  a  copy  thereof,  duly  certified  by  one  of  the  justices 
(who,  on  inspection  of  the  original,  and  being  satisfied  of  its 
genuineness,  shall  certify  such  copy),  shall  be  filed  among  the  papers 
in  such  cause  or  proceeding.^ 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  96. 

§  338.    Same— Salaries. 

The  justices  of  the  peace  receive  for  their  official  services  the 
following  salaries,  and  no  other  or  further  compensation,  pay- 
able monthly,  out  of  the  city  and  county  treasury,  after  being  first 
allowed  and  audited  as  other  similar  demands  are  by  law  required 
to  be  allowed  and  audited:  To  each  of  the  justices  of  the  peace 
thirty-six  hundred  dollars  per  annum.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  97.  Coombs  t.  Collins,  d  Idaho,  536,  57 

Idaho. — Dewey  t.  Schreiber  Imple-      Pac.   310;    Kimball   v.   Raymond,   9 
ment  Co.,  12  Idaho,  280,  85  Pac.  921;       Idaho,  176,  72  Pac.  957. 

§  339.    Same — ^What  Justices  Successors  of  Others. 

The  justices  of  the  ppace  elected  in  any  such  city  and  county 
at  the  general  election  of  eighteen  hundred  and  seventy-nine,  or 
persons  appointed  to  fill  their  places,  were  successors  of , the  justices 
of  the  peace  of  such  city  and  county  who  held  office  at  the  time 
of  such  election ;  and  all  records,  registers,  dockets,  books,  paperb, 
causes,  actions,  and  proceedings  lodged,  deposited,  or  pending  be- 
fore  the  justices*  court  or  any  justice  of  any  such  city  and  county, 
were  transferred  to  the  justices'  court  of  such  city  and  county, 
herein  provided  for,  which  have  the  samic  power  and  jurisdiction 
over  them  as  if  they  had  been  in  the  first  instance  lodged,  deposited, 
filed,  or  commenced  therein.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  98( 
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§  379.    Same — ^Powers  and  duties  of  recorder* 
S  380.    6ame — Compensatiom 
§  381.    Same — ^Disqualificatioiu 

§  340.    Justices'  Courts  in  Cities  of  the  First  Class— Number. 

There  shall  be  in  and  for  each  city,  or  city  and  county,  one 
justices'  court,  composed  of  six  justices  of  the  peace,  who  have 
the  powers  and  jurisdiction  prescribed  and  conferred  by  law 
upon  justices  of  the  peace  and  justices'  courts,  in  such  city,  or 
city  and  county.^ 


1  Municipal  Corporation  Act,  sec. 
213;  Henning*!  Gen.  Laws,  p.  744 
et  seq. 

As  the  city  and  county  of  San 
Francisco,  the  only  consolidated  city 
and  county  in  the  state  of  California, 
was  not  incorporated  under  the 
Municipal  Corporation  Act,  but  un- 
der the  state  constitution,  the  pro- 
visions of  the  Municipal  Corporation 
Act  relating  to  justices'  courts  do 
not  apply  to  San  Francisco. 

Cities  and  Towns — ^Designation  of 
Class.  —  The  following  cities  are 
known  and  designated  as  cities  of 
the  first  class:  San  Francisco;  Los 
Angeles. 

The  following  cities  are  designated 
as  cities  of  the  second  class:  Oak- 
land, Alameda  county;  Berkeley, 
Alameda  county;  Sacramento,  Sacra- 
mento county;  San  Diego,  San  Diego 
county. 

The  following  cities  are  desig- 
nated as  cities  of  the  third  class: 
Alameda,  Alameda  county;  Fresno, 
Fresno  county;  Pasadena,  Los  An- 
geles county;  San  Jose,  Santa 
Clara  county;  Stockton,  San  Joa- 
quin county. 

The  following  cities  are  desig- 
nated as  cities  of  the  fifth  class: 
Bakersfield,  Kern  county;  Chico, 
Butte  county;  Eureka,  Humboldt 
county;  Long  Beach,  Los  Angeles 
county;  Oroville,  Butte  county;  Pet- 
aluma,  Sonoma  county;  Pomona,  Los 


Angeles  county;  Redlands,  San  Ber- 
nardino county;  San  Rafael,  Marin 
county;  Santa  Ana,  Orange  county; 
Santa  Barbara,  Santa  Barbara  coun- 
ty; Santa  Cruz,  Santa  Cruz  county; 
Santa  Monica,  Los  Angeles  county; 
Santa  Bosa,  Sonoma  county;  Tulare, 
Tulare  county;  Vallejo,  Solano  coun- 
ty; Visalia,  Tulare  county;  Wood- 
land, Yolo  county;  Riverside,  River- 
side county;  San  BemardinO|  San 
Bernardino  county. 

The  following  cities  and  towns  are 
designated  as  being  of  the  sixth 
class:  Albany,  Alameda  county;  Al- 
hambra,  Los  Angeles  county;  town 
of  Alturas,  Modoc  county;  town  of 
Alviso,  Santa  Clara  county;  Ana- 
heim, Orange  county;  Antioch,  Con- 
tra Costa  county;  Arcadia,  Los  An- 
geles county;  Areata,  Humboldt 
county;  Auburn,  Placer  county; 
Azusa,  Los  Angeles  county;  Arroyo 
Grande,  San  Luis  Obispo  county; 
town  of  Belvedere,  Marin  county; 
Benicia,  Solano  county;  Biggs,  Butte 
county;  Bishop,  Inyo  county;  Blue 
Lake,  Humboldt  county;  town  of 
Boulder  Creek,  Santa  Cruz  county; 
Brawley,  Imperial  county;  town  of 
Burlingame,  San  Mateo  county;  Bur- 
bank,  Los  Angeles  county;  Calezico, 
Imperial  county;  town'  of  Calistoga, 
Napa  county;  Chino,  San  Bernar- 
dino county;  Chula  Vista,  San  Diego 
county;  Claremont,  Los  Angeles 
county;  town  of  Cloverdale,  Sonoma 
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eoimty;  Coalinga,  Fresno  coTinty; 
Colfax,  Placer  count7;  town  of 
Golnsa,  Colnsa  county;  Compton,  Los 
Angeles  county;  town  of  Concord, 
Contra  Coeta  county;  town  of 
Coram,  Shasta  county;  Corningi 
Tehama  county;  Corona,  Biverside 
county;  Coronado,  San  Diego  county; 
Covina,  Los  Angeles  county;  Cres- 
cent City,  Del  Norte  county;  Colton, 
San  Bernardino  county;  City  of 
Venice,  Los  Angeles  county;  Daly 
City,  San  Mateo  county;  Delano, 
Kern  county;  Dinuba,  Tulare  county; 
town  of  Dixon,  Solano  county;  town 
of  Dorris,  Siskiyou  county;  town 
of  Dunsmuir,  Siskiyou  county;  East 
San  Jose,  Santa  Clara  county;  El 
Centre,  Imperial  county;  Elsinore, 
Biverside  county;  town  of  Emery- 
Tille,  Alameda  county;  Escondido, 
San  Diego  county;  town  of  Etna, 
Siskiyou  county;  Exeter,  Tulare 
county;  Eagle  Bock,  Los  Angeles 
county;  town  of  Fairfield,  Solano 
county;  town  of  Fern  dale,  Humboldt 
county;  Fort  Bragg,  Mendocino 
county;  town  of  Fort  Jones,  Siski- 
you county;  town  of  Fortuna,  Hum- 
boldt county;  Fullerton,  Orange 
county;  Gilroy,  Santa  Clara  county; 
Glendora,  Los  Angeles  county;  Glen- 
dale,  Los  Angeles  county;  Grass  Val- 
ley, Nevada  county;  Gridley,  Butte 
county;  Hanf ord,  .  Elngs  county; 
town  of  Hayward,  Alameda  county; 
Healdsburg,  Sonoma  county;  Hemet, 
Biverside  county;  town  of  Hercules, 
Contra  Costa  county;  Hermosa  Beach, 
Los  Angeles  county;  Hillsborough, 
San  Mateo  county;  town  of  Hol- 
lister,  San  Benito  county;  Holtville, 
Imperial  county;  Huntington  Park, 
Los  Angeles  county;  Huntington 
Beach,  Orange  county;  Imperial,  Im- 
perial county;  Inglewood,  Los  An- 
geles county;  Jackson,  Amador  coun- 
ty; Kennett^  Shasta  county;  Kings- 


burg,  Fresno  county;  King,  Monterey 
county;  town  of  Lakeport,  Lake 
county;  town  of  Larkspur,  Marin 
county;  Lemoore,  Kings  county; 
town  of  Lincoln,  Placer  county;  town 
of  Lindsay,  Tulare  county;  town 
of  livermore,  Alameda  county; 
Lodi,  San  Joaquin  county;  town  of 
Lompoc,  Santa  Barbara  county; 
Lordsburg,  Los  Angeles  county;  Los 
Banos,  Merced  county;  Los  Gates, 
Santa  Clara  county;  town  of  Loyal- 
ton,  Sierra  county;  town  of  Martinez, 
Contra  Costa  county;  Madera,  Ma- 
dera county;  Maricopa,  Kern  county; 
Marys ville,  Yuba  county;  town  of 
Mayfield,  Santa  Clara  county;  Mer- 
ced, Merced,  county;  town  of  Mill 
Valley,  Marin  county;  Modesto, 
Stanislaus  county;  Monrovia,  Los 
Angeles  county;  town  of  Montague, 
Siskiyou  county;  Monterey,  Monte- 
rey county;  town  of  Morgan  Hill, 
Santa  Clara  county;  town  of  Moun- 
tain View,  Santa  Clara  county;  Napa, 
Napa  county;  National  City,  San 
Diego  county;  town  of  Nevada  City, 
Nevada  county;  town  of  Newman, 
Stanislaus  county;  Newport  Beach, 
Orange  county;  Oakdale,  Stanislaus 
county;  Ocean  Park,  Los  Angeles 
county;  Oceanside,  San  Diego  coun- 
ty; Ontario,  San  Bernardino  county; 
Orange,  Orange  county;  town  of  Or- 
land,  Glenn  county;  Oxnard,  Ven- 
tura county;  Pacific  Grove,  Monterey 
county;  town  of  Palo  Alto,  Santa 
Clara  county;  Paso  Bobles,  San  Luis 
Obispo  county;  Perris,  Biverside 
county;  town  of  Piedmont,  Alameda 
county;  Pittsburg,  Contra  Costa 
county;  town  of  Pinole,  Contra  Costa 
county;  Placer  ville,  Eldorado  coun- 
ty; town  of  Pleasanton,  Alameda 
county;  Point  Arena,  Mendocino 
county;  Porterville,  Tulare  county; 
town  of  Patter  Valley,  Mendocino 
county;  Bed  Bluff|  Tehama  county; 
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Bedding,  Shasta  county;  Bedondo 
Beach,  Los  Angeles  county;  town  of 
Bedwood  City,  San  Mateo  county; 
Bialto,  Los  Angeles  county;  Bich- 
mond,  Contra  Costa  county;  town  of 
Bio  Vista,  Solano  county;  Bocklin, 
Placer  county;  town  of  Boseville, 
Placer  county;  town  of  Boss,  Marin 
county;  Salinas,  Monterey  county; 
Sanger,  Fresno  county;  town  of  San 
Anselmo,  Marin  county;  San  Buena- 
ventura, Ventura  county;  San  Fer- 
nando, Los  Angeles  coointy;  San 
Jacinto,  Biverside  county;  town  of 
San  Juan,  San  Benito  county;  San 
Leandro,  Alameda  county;  San  Luis 
Obispo,  San  Luis  Obispo  county; 
San  Mateo,  San  Mateo  county;  town 
of  Santa  Clara,  Santa  Clara  county; 
Santa  Maria,  Santa  Barbara  county; 
town  of  Sausalito,  Marin  county; 
Sawtelle,  Los  Angeles  county;  town 
•of  Sebastopol,  Sonoma  county;  town 
of  Selma,  Fresno  county;  town  of 
Sierra  Madre,  Los  Angeles  county; 
Sisson,    Siskiyou    county;    town    of 


Sonoma,  Sonoma  county;  South  Pas- 
adena, Los  Angeles  county;  South 
San  Francisco,  San  Mateo  county; 
Stanton,  Orange  county;  town  of 
St.  Helena,  Napa  county;  town  of 
6uisun  City,  Solano  county;  town  of 
Susan ville,  Lassen  county;  Santa 
Paula,  Ventura  county;  Taft,  Kern 
county;  town  of  Tehachapi,  Kern 
county;  town  of  Tehama,  Tehama 
county;  Turlock,  Stanislaus  coun- 
ty; Tropico,  Los  Angeles  county; 
Tracy,  San  Joaquin  county;  Ukiah, 
Mendocino  county;  Upland,  San  Ber- 
nardino county;  town  of  Vacaville, 
Solano  county;  Vernon,  Los  Angeles 
county;  Watson  ville,  Santa  Cruz 
county;  Watts,  Los  Angeles  county; 
town  of  Wheatland,  Yuba  county; 
Whittier,  Los  Angeles  county;  town 
of  Willi ts,  Mendocino  county;  to^n 
of  Willows,  Glenn  county;  Winters, 
Yolo  county;  town  of  Yreka,  Siski- 
you county;  town  of  Yuba  City,  Sut- 
ter county. 


§  341.     Same — Suits  Wliere  Commenced  and  Prosecuted. 

All  actions,  suits,  and  proceedings  whereof  justices  of  the  peace 
and  justices'  courts  in  such  city,  or  city  and  county,  have  juris- 
diction, are  to  be  commenced,  entitled  and  prosecuted  in  said 
court.^ 

1  Municipal  Corporation  Act,  see.  213;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  342.     Same — J|idicial  Days — Causes  How  Tried. 

Such  court  must  be  always  open,  nonjudicial  days  excepted, 
and  causes  therein  may  be  tried  before  the  presiding  justice,  be- 
fore any  one  of  the  justices  before  whom  the  original  process  may 
be  made  returnable,  or  to  whom  the  cause  may  be  assigned  or 
transferred  for  trial.^ 

I  Municipal  Corporation  Act,  sec.  213;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  343.     Same — ^Presiding  Justices. 

The  board  of  aldermen  must  appoint  one  of  the  justices  of  the 
peace  to  be  presiding  justice^  who,  as  such,  holds  office  until  his 
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successor  is  in  the  same  manner  appointed;  and  any  one  of  the 
other  justices  may  attend,  preside  and  act  as  presiding  justice 
during  the  temporary  absence  or  disability  of  the  justice  so 
appointed.* 

i  Municipal  Corporation  Act,  sec.  214;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  344.     Same— (Herk. 

The  board  of  aldermen,  within  ten  days  after  its  organization 
as  such  board,  must  appoint  a  justices'  clerk,  who  holds  office 
during  the  pleasure  of  the  appointing  power.  The  clerk  takes 
the  constitutional  oath  of  office,  and  gives  bond,  with  at  least 
two  sufficient  sureties,  to  be  approved  in  the  same  manner  as 
the  official  bond  of  other  officers  of  such  city,  or  city  and  county, 
in  the  sum  of  not  less  than  fifteen  thousand  dollars,  payable  to 
the  city,  or  city  and  county,  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  his  office  and  well  and  truly  to  account 
for  and  pay  into  the  treasury  of  such  city,  or  city  and  county, 
aS  required  by  law,  all  moneys  by  him  collected  or  received,  and 
by  law  designated  for  that  use.  A  new  or  additional  bond  may 
be  required  by  the  municipal  council  whenever  it  deems  it  neces- 
sary; and  on  failure  to  furnish  such  new  or  additional  bond  within 
five  days  after  it  is  required,  the  office  becomes  vacant.  The 
justices'  clerk  has  authority  to  administer  oaths,  and  take  and 
certify  affidavits  in  any  action,  suit  or  proceeding  in  all  courts 
in  such  city,  or  city  and  county,  and  to  appoint  two  deputy 
clerks,  for  whose  acts  he  is  responsible  on  his  official  bond;  the 
said  deputy  clerks  hold  office  during  the  pleasure  of  said  clerk. 
Said  deputy  clerks  have  the  same  power  as  the  said  clerk,  except 
that  of  appointment.^ 

1  Municipal  Corporation  Act|  sec.  214;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  345.     Sam&— Provision  for  Offices. 

The  municipal  council  of  such  city,  or  city  and  county,  must 
provide,  in  some  convenient  locality  in  the  city,  or  city  and 
county,  a  suitable  office,  or  suite  of  offi^^es,  for  said  presiding 
justice,  justices'  clerk,  deputy  clerk  and  deputy  sheriff,  and  offices 
suitable  for  holding  sessions  of  said  court,  and  separate  from  one 
another,  for  each  of  said  justices  of  the  peace,  together  with 
attendants,  furniture,  fuel,  lights  and  stationery,  sufficient  for 
the  transaction  of  business;  and  if  they  are  not  provided,  the 
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court  may  direct  the  sheriflE  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  justices  to  be  correct,  is  a  charge  against 
the  city,  or  city  and  county  treasury  and  paid  put  of  the  general 
fund  thereof.^ 

1  Manicipal  Corporation  Act,  sec.  215;  Henning's  Gen.  Laws,  p.  744  et  Beq. 

§  346.    Same — OflSce  Hours. 

The  said  justices,  justices'  clerk  and  deputy  clerk  musjt  be 
in  attendance  at  their  respective  ofQces  for  the  dispatch  of  official 
business  daily,  from  the  hour  of  9  o'clock  A.  M.  until  5  o'clock 
P.  M.^ 

1  Municipal  Corporation  Act,  sec.  215;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  347.     Same — Process  How  Issued— Payment  of  Fees. 

All  legal  process  of  every  kind  in  actions,  suits  or  proceedings 
in  said  justices'  court,  for  the  issue  of  service  of  which  any  fee 
is  or  may  be  allowed  by  law,  must  be  issued  by  the  said  justices' 
clerk,  upon  the  order  of  the  presiding  justice,  or  upon  the  order 
of  one  of  the  justices  of  the  peace,  acting  as  presiding  justice, 
as  in  this  chapter  provided ;  and  the  fees  for  issuance  and  service 
of  all  such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices'  clerk,  or  sheriff,  are 
to  be  exacted  and  paid  in  advance  into  the  hands  of  said  clerk, 
and  be  by  him  daily,  weekly  or  monthly,  as  the  municipal  council 
may  require,  and  before  his  salary  is  allowed,  accounted  for  in 
detail,  under  oath,  and  paid  into  the  treasury  of  such  city,  or 
city  and  county,  as  part  of  the  special  fee  fund  thereof;  pro- 
vided, that  such  payment  in  advance  is  not  exacted  from  par- 
ties who  may  prove,  to  the  satisfaction  of  the  presiding  justice, 
that  they  have  good  cause  of  action,  and  that  they  are  not  of 
sufficient  pecuniary  ability  to  pay  the  legal  fees;  and  no  judg- 
ment is  to  be  rendered  in  any  action  before  said  justice's  court, 
or  any  of  said  justices,  until  the  fees  allowed  therefor,  and  all 
fees  for  previous  services  therein,  which  are  destined  to  be  paid 
into  the  treasury,  have  been  paid,  except  in  cases  of  poor  per- 
sons, as  hereinbefore  provided.^ 

1  Municipal  Corporation  Act,  sec.  216;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  348.    Same — Sheriff  to  be  Officer. 

The  sheriff  of  such  city  and  county  shall  be  ex  officio  an  officer 
of  said  court,  and  it  is  his  duty  to  serve  or  execute,  or  cause 


139  justices'  and  becordees'  coubts.         §§  349, 350 

to  be  served  and  executed,  each  and  every  process,  writ,  or  order 
that  may  be  issued  by  said  justices'  court;  provided,  that  a 
summons  issued  from  said  court  may  be  served  and  returned  as 
provided  in  section  eight  hundred  and  forty-nine  of  the  Code  of 
Civil  Procedure;  and  that  subpoenas  may  be  issued  by  the  jus- 
tices' clerk,  and  served  as  provided  in  sections  nineteen  hundred 
and  eighty-seven  and  nineteen  hundred  and  eighty-eight  of  the 
Code  of  Civil  Procedure.^ 

1  Municipal  Corporation  Act,  sec.  217;  Henning*!  Gen.  Laws,  p.  744  et  seq. 

§  349.    Same — Sheriff's  Deputies. 

The  said  sheriff  may  appoint,  in  addition  to  the  other  deputies 
allowed  by  law,  three  deputies,  whose  duty  it  is  to  assist  said 
sheriff  in  serving  and  executing  the  process,  writs,  and  orders 
of  the  said  justices'  court.  Said  deputies  receive  a  salary  of 
not  to  exceed  one  hundred  and  twenty-five  dollars  per  month 
each,  payable  monthly,  out  of  the  city  and  county  treasury,  and 
out  of  the  special  fee  fund,  after  being  first  audited  and  allowe'd. 
One  of  said  deputies  remains  in  attendance  during  the  sessions  of 
said  court,  and  at  such  other  times  as  the  said  court  or  the  pre- 
siding justice  thereof  may  order  and  direct,  for  the  purpose  of 
attending  to  such  duties  as  may  be  imposed  on  said  sheriff  or  said 
deputies,  as  herein  provided  or  required  by  law.  The  said  sheriff 
is  liable  on  his  official  Bond  for  the  faithful  performance  of  all 
duties  required  of  him  or  any  of  his  said  deputies.^ 

1  Municipal  Corporation  Act,  sec.  217;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  350.    Same— Suits  How  Entitled. 

All  actions,  suits,  and  proceedings  in  such  city,  or  city  and 
county,  whereof  justices  of  the  peace  or  justices'  courts  have 
jurisdiction,  except  those  cases  of  concurrent  jurisdiction  that 
may  be  commenced  in  some  other  court,  are  to  be  entitled:  ''In 

the  justices'  court  of  the  city  of [or  the  city  and  county 

of  ]/'    [inserting  the  name  of  the  city,   or  city  and 

county],  and  commenced  and  prosecuted  in  said  justices'  court, 
which  is  always  open.^ 

1  Mnnieipal  Corporation  Act,  see.  218;  Henning's  Gen.  Laws,  p.  744  et  seq. 
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§  361.    Same— Beturmng  Proceas. 

The  original  process  must  be  returnable,  and  the  parties  sum- 
moned required  to  appear,  before  the  presiding  justice,  or  before 
one  of  the  other  justices  of  the  peace,  to  be  designated  by  the 
presiding  justice  at  his  o£Sce;  but  all  complaints,  answers,  and 
other  pleadings  and  papers  required  to  be  jQled,  must  be  filed  and 
a  record  of  all  such  actions,  suits,  and  proceedings  made  and 
kept  in  the  clerk's  office  aforesaid.^ 

1  Municipal  Corporation  Act,  see.  21S;  Henning*!  Gen.  Laws,  p.  744  et  seq. 

§  362.     Same— Authority  of  Justice. 

The  presiding  justice,  and  each  of  the  other  justices,  has  power, 
jurisdiction,  and  authority  to  hear,  try,  and  determine  any  action, 
suit  or  proceeding  so  commenced,  and  which  has  been  made  re- 
turnable before  him,  or  may  be  assigned  or  transferred  to  him, 
or  any  motion,  application,  or  issue  therein  (subject  to  the  con- 
stitutional right  of  trial  by  jury),  and  to  make  any  necessary  and 
proper  orders  therein.^ 

1  Municipal  Corporation  Att,  sec.  218;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  353.    Same— Reassignment  of  Oauses. 

In  case  of  sickness,  or  disability,  or  absence  of  a  justice  of 
the  peace  (on  the  return  of  a  summons,  or  at  the  time  appointed 
for  trial)  to  whom  a  cause  has  been  assigned,  the  presiding  jus- 
tice reassigns  the  cause  to  some  other  justice,  who  proceeds  with 
the  trial  and  disposition  of  said  cause  in  the  same  manner  as  if 
originally  assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of  said 
justices  either  party  objects  to  having  the  cause  or  matter  tried 
before  said  justice  on  the  ground  that  such  justice  is  a  material 
witness  for  either  party,  or  on  the  ground  of  the  interest,  preju- 
dice, or  bias  of  such  justice,  and  such  objection  be  made  to  appear 
in  the  manner  prescribed  by  section  eight  hundred  and  thirty- 
three  of  the  Code  of  Civil  Procedure,  the  said  justice  suspends 
proceedings,  and  the  presiding  justice,  on  motion  and  production 
before  him  of  the  affidavit  and  proofs,  shall  order  the  transfer 
of  the  cause  or  matter  for  trial  before  some  other  justice,  to  be 
designated  by  him.  The  presiding  justice  may,  in  like  manner, 
assign  or  transfer  any  contested  motion,  application,  or  issue  in 
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law  arising  in  any  cause,  returnable  or  pending  before  him  or 
any  other  justice,  to  some  other  justice,  and  the  said  justice  to 
whom  any  cause,  matter,  motion,  application,  or  issue  is  so  as 
aforesaid  assigned  or  transferred,  has  power,  jurisdiction,  and 
authority  to  hear,  try,  and  determine  the  same  accordingly.^ 

1  Municipal  Corporation  Act,  sec.  219;  Henniug's  Gen.  Laws,  p.  744  et  seq. 

§  364.     Same — Certification  of  Causes  and  Papers. 

Cases  which,  by  the  provisions  of  law,  are  required  to  be 
certified  to  the  superior  court,  by  reason  of  involving  the  question 
of  title  or  pK)ssession  -of  real  propertj'^,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine,  must  be  so  cer- 
tified by  the  presiding  justice  and  justices*  clerk;  and  for  that 
purpose,  if  such  question  arises  on  the  trial  while  the  case  is 
pending  before  one  of  the  other  justices,  such  justice  certifies  the 
same  to  the  presiding  justice.  All  abstracts  and  transcripts  of 
judgments  and  proceedings  in  said  court,  or  in  any  of  the  dockets 
or  registers  of  or  deposited  in  said  court,  shall  be  given  and  cer- 
tified from  any  of  such  dockets  or  registers  and  signed  by  the 
presiding  justice  and  clerk,  and  have  the  same  force  and  effect 
as  abstracts  and  transcripts  of  justices  of  the  peace  in  other 
cases.^ 

1  Municipal  Corporation  Act,  sec.  220;  Henning's  Qen.  Laws,  p.  744  et  seq. 

§  355.     Same — ^Appeals. 

Appeals  from  judgments  rendered  in  said  court  are  taken  and 
perfected  in  the  manner  prescribed  by  law,  and  the  notice  of 
appeal  and  all  papers  required  to  be  filed  to  perfect  it  must  be 
filed  with  the  justices'  clerk.  Statements  on  appeal  are  settled 
by  the  justice  who  tried  the  cause.  Sureties  on  appeal,  or  on  any 
bond  or  und'Brtaking  given  in  any  cause  or  proceeding  in  said 
court,  when  required  to  justify,  may  justify  before  any  one  of 
the  justices.* 

1  Municipal  Corporation  Act,  see.  220;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  356.    Same— Territorial  Jurisdiction. 

The  jurisdiction  of  the  justices'  court  of  such  city,  or  city  and 
county,  extends  to  the  limits  of  the  city,  or  city  and  county,  and 
its  process  may  be  served  in  any  part  thereof.* 

1  Municipal  Corporation  Act,  sec.  221;  Henning's  Gen.  Laws,  p.  744  et  seq. 
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§  367.    Same— Justices'  Clerk  Pro  Tempore. 

The  presiding  justice,  whenever  in  his  judgment  the  prompt 
dispatch  of  business  demands  it,  may  require  the  aid  of  one  of 
the  justices  of  the  peace  in  the  discharge  of  either  of  his  own 
duties  or  those  of  the  justices'  clerk  (the  collection  of  fees,  ac- 
counting for,  and  paying  the  same  into  the  treasury  excepted) - 
and  each  of  the  justices,  when  so  required,  shall,  for  the  purpose, 
have  the  same  power  and  authority  as  the  presiding  justice  or 
clerk  in  whose  aid  he  acts;  and  any  one  of  the  justices,  when 
required  as  aforesaid,  may  act  as  a  justices'  clerk  pro  tempore 
during  the  temporary  absence  or  disability  of  such  clerk  with 
the  same  powers,  duties,  and  responsibilities.^ 

^  Municipal  Corporation  Act,  sec.  222;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  358.     Same— Docket. 

In  a  suitable  book,  strongly  bound,  the  justices'  clerk  keeps  a 
permanent  record  of  all  actions,  proceedings,  and  judgments  com- 
menced, had,  or  rendered  in  said  justices'  court,  which  book  is  a 
public  record,  and  is  known  as  the  ** Justices'  Docket,"  in  which 
docket  the  clerk  makes  the  same  entries  as  are  provided  for  in 
section  nine  hundred  and  eleven  of  the  Ck>de  of  Civil  Procedure, 
and  which  said  docket  and  entries  therein  have  the  same  force 
and  effect  as  is  provided  by  law  in  reference  to  dockets  of  jus- 
tices of  the  peace.* 

1  Municipal  Corporation  Act,  sec.  223;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  359.    Same — ^MSnates. 

To  enable  the  clerk  to  make  up  such  docket,  each  of  the 
justices  shall  keep  minutes  of  his  proceedings  in  every  cause  re- 
turnable before,  or  assigned  or  transferred  to  him  for  trial  or 
hearing;  and  upon  judgment,  or  other  disposition  of  a  cause, 
such  justice  immediately  certifies  and  returns  the  said  minutes, 
together  with  all  pleadings  and  papers  in  said  cause  to  the  clerk's 
office,  who  immediately  thereupon  files  the  same,  and  makes  the 
proper  entries  under  the  title  of  the  action  in  the  docket  afore- 
said.* 

1  Municipal  Corporation  Act,  sec.  223;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  360.     Same — What  Law  Gtovems. 

The  justices'  court  and  the  justices  of  the  peace  of  every  such 
city  and  county  are  governed  in  their  proceedings  by  the  pro- 
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visions  of  law  regulating  proceedings  before  justices  of  the  peace, 
so  far  as  such  provisions  are  not  altered  or  modified  in  this 
chapter,  and  the  same  are  or  can  be  made  applicable  in  the  several 
cases  arising  before  them.* 

1  Municipal  Corporation  Act^  see.  224;  Henning's  Gen.  Laws^  p.  744  et  seq. 

§  361.     Same— Rules. 

The  justices*  court  of  such  city,  or  city  and  county,  has  power 
to  make  rules,  not  inconsistent  with  the  constitution  and  laws, 
for  the  government  of  such  justices'  court  and  the  officers  thereof; 
but  such  rules  are  not  in  force  until  thirty  days  after  their  pub- 
lication; and  no  rule  shall  be  made  imposing  any  tax  or  charge 
on  any  legal  proceeding,  or  giving  any  allowance  to  any  justice 
or  officer  for  services.* 

^  Municipal  Corporation  Act,  sec.  224;  Henning's  Qen.  Laws,  p.  744  et  seq. 

§  362.    Same — ^Proceedings  Commenced  Before  the  Act. 

All  actions  and  proceedings  pending  and  undetermined  before 
the  justices'  court  of  such  city,  or  city  and  county,  if  any,  at  the 
time  of  its  organization  under  the  municipal  corporation  act,  are 
proceeded  in,  heard,  and  determined  before  the  court  herein  pro- 
vided for,  and  execution  issued  thereon,  and  other  proceedings 
had  therein,  whether  before  or  after  judgment,  whether  on  appeal 
or  otherwise ;  and  the  court  provided  for  under  this  act  is  deemed 
to  be  a  continuation  of  the  same  court  before  existing,  and  not  a 
new  court.^ 

1  Municipal  Corporation  Act,  sec.  225;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  363.    Same — ^Offlcers  of  Oourt  not  to  Act  as  Counsel. 

It  is  not  lawful  for  any  justice  of  the  peace,  the  justices'  clerk, 
or  the  sheriff,  or  any  of  his  deputies,  of  such  city,  or  city  and 
county,  to  appear  or  advocate,  or  in  any  manner  act  as  attorney, 
counsel,  or  agent  for  any  party  or  person  in  any  cause,  or  in 
relation  to  any  demand,  account,  or  claim,  pending,  or  to  be 
sued  or  prosecuted  before  said  justices,  or  any  of  them,  or  which 
may  be  within  their  jurisdiction.  A  violation  of  the  provisions  of 
this  section  is  deemed  a  misdemeanor  in  office.^ 

1  Municipal  Corporation  Act,  sec.  226;  Henning's  Gen.  Laws.  p.  744  et  seq. 
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§  361    Same— Appearances  by  Attorney. 

No  person  other  than  an  attorney  at  law  duly  admitted  and 
licensed  to  practice  in  courts  of  record,  is  permitted  to  appear 
as  attorney  or  agent  for  any  party  in  any  cause  or  proceeding 
before  said  justices,  or  any  of  them,  unless  he  produce  a  sufficient 
power  of  attorney  to  that  effect,  duly  executed  and  acknowledged 
before  one  of  said  justices,  or  before  some  other  officer  authorized 
by  law  to  take  acknowledgment  of  deeds ;  which  power  of  attor- 
ney, or  a  true  copy  thereof,  duly  certified  by  one  of  the  justices 
aforesaid  (who,  on  inspection  of  the  original,  must  attest  to  its 
genuineness),  is  te  be  filed  among  the  papers  in  such  cause  or 
proceeding.^ 

1  Kunicipal  Corporation  Act,  sec.  227;  Henning'B  Qen.  Laws,  p.  744  et  seq. 

§  365.     Same — ^Vacancies  at  Time  of  Incorporation. 

If,  at  the  time  of  the  organization  of  any  such  city,  or  city 
and  county,  under  the  municipal  corporation  act,  there  is  not 
the  complement  of  justices  of  the  peace  provided  for  in  this  chap- 
ter, the  municipal  council  of  such  city,  or  city  and  county,  must 
appoint  a  suitable  person  or  persons  to  fill  such  complement  and 
the  person  or  persons  so  appointed  shall  hold  office  from  his  or 
their  appointment,  and  until  his  or  their  successor  or  successors  is 
or  are  elected  or  appointed  and  qualified.^ 

1  Municipal  Corporation  Act,  boc.  228;  Henning'B  Gen.  Laws,  p.  744  et  seq. 

§  366.    Recorder's  Court  in  Cities  of  the  Fifth  Class — Creation. 

A  recorder's  court  is  established  in  cities  of  the  fifth  class,  but 
there  shall  be  no  recorder's  court  in  any  such  city,  if  a  city  jus- 
tice's court  or  a  city  justice  of  the  peace  is  now,  or  may  hereafter 
be  established  therein  and  any  recorder's  court  now  existing  in 
any  such  last-mentioned  city  is  abolished.^ 

1  Municipal  Corporation  Act,  sec.  806;  Henning'B  Gen.  Laws,  p.  744  et  seq. 

§  367.     Same — Jurisdiction. 

Said  recorder's  court  has  jurisdiction,  concurrently  with  the 
justice's  courts,  of  all  actions  and  proceedings,  civil  and  crim- 
inal, arising  within  the  corporate  limits  of  such  city,  and  which 
might  be  tried  in  such  justice's  court;  and  has  exclusive  juris- 
diction of  all  actions  for  the  recovery  of  any  fine,  penalty,  or 
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forfeiture  prescribed  for  the  breach  of  any  ordinance  of  such 
city,  of  all  actions  founded  upon  any  obligation  or  liability  created 
by  any  ordinance,  and  of  all  prosecutions  for  any  violation  of 
any  ordinance.* 

1  Manicipal  Corporation  Act,  see.  806;  Henning's  Gen.  Laws,  p.  744  et  leq. 

§  368.    Same— Jury  Trial 

In  all  civil  actions  for  the  recovery  of  any  fine,  penalty,  or 
forfeiture  prescribed  for  the  breach  of  any  ordinance  of  such 
city,  where  the  fine,  penalty,  or  forfeiture  imposed  by  the  or- 
dinance is  not  more  than  fifty  dollars,  the  trial  must  be  by  the 
court,  in  civil  actions  where  the  fine,  penalty  or  forfeiture  pre- 
scribed for  the  breach  of  any  ordinance  of  such  city  is  over  fifty 
dollars,  the  defendant  is  entitled  to  a  jury.^ 

1  Municipal  Corporation  Act,  see.  806;  Henning's  Gen.  Lawi,  p.  744  et  eeq. 

§  360.    Same— Rules  of  Practice. 

Except  as  above  otherwise  provided,  the  rules  of  practice  and 
mode  of  proceeding  in  said  recorder's  court  is  the  same  as  are 
or  may  be  prescribed  by  law  for  justices'  courts  in  like  cases.^ 

1  Municipal  Corporation  Act,  sec.  806;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  370.    Same— Appeals. 

Appeals  may  be  taken  to  the  superior  court  of  the  county  in 
which  such  city  may  be  situated,  from  all  judgments  of  said 
recorder's  court  in  like  manner  and  with  like  effect  as  in  cases 
of  appeal  from  justices'  courts.* 

1  Municipal  Corporation  Act,  eec.  806;  Amdt.  Stats.  1905,  p.  72;  Henning's 
Gen.  Laws,  p.  744  et  seq. 

§  371.    Same — ^Duties  of  Becorder. 

The  recorder  is  judge  of  the  recorder's  court,  and  has  the 
powers  and  performs  the  duties  of  a  magistrate.  He  may  admin- 
ister and  certify  oaths  and  affirmations,  and  take  and  certify 
acknowledgments.^ 

1  Municipal  Corporation  Act,  see.  807;  Henning's  Gen.  LawSj  p.  744  et  seq. 
10 
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§  372.    Same — ^Compensation. 

He  is  entitled  to  charge  and  receive  for  his  services  sncli  fees 
as  are  or  may  be  allowed  by  law  to  justices  of  the  peace  for  like 
services,  except  that  for  his  services  in  criminal  prosecutions  for 
violation  of  ordinances  he  is  entitled  to  receive  only  such  monthly 
salary  as  the  board  of  trustees  by  ordinance  prescribes;  which 
compensation,  when  once  fixed,  must  not  be  altered  within  two 
years.* 

i  Municipal  Oorporation  Act,  see.  S07;  Henning*!  Gen.  Laws,  p.  744  et  seq. 

§  373.     Same— Disqualification. 

In  all  cases  in  which  the  recorder  is  a  party,  or  in  which  he 
is  interested,  or  when  he  is  related  to  either  party  by  consan- 
guinity or  afiBnity  within  the  third  degree,  or  is  otherwise  dis- 
qualified, or  in  case  of  sickness  or  inability  to  act,  the  recorder 
may  call  in  a  justice  of  the  peace  residing  in  the  city,  to  act 
in  his  place  and  stead ;  or  if  there  be  no  justice  of  the  peace  resid- 
ing in  the  city,  or  if  all  those  so  residing  are  likewise  disqualified, 
then  he  may  call  in  any  justice  of  the  peace  residing  in  the  county 
in  which  such  city  is  situated.* 

1  Municipal  Corporation  Act,  fee.  808;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  374.    Same— Justice  is  Successor. 

The  justice  of  the  peace  of  any  city  wherein  said  recorder's 
court  shall  have  been  abolished  or  which  may  hereafter  be  abol- 
ished is  the  successor  of  the  recorder  of  such  city  whose  court 
has  been  abolished  as  aforesaid;  and  all  records,  registers,  dock- 
ets, books,  papers,  causes,  actions,  and  proceedings  lodged,  de- 
posited, or  pending  before  said  recorder's  court  or  before  the 
recorder  of  said  city,  are  transferred  to  the  justice's  court  of 
said  city,  which  shall  have  the  same  power  and  jurisdiction  over 
them  as  if  they  had  been  in  the  first  instance  lodged,  deposited, 
filed,  or  commenced  therein.^ 

1  Municipal  Corporation  Act,  sec.  Kerr's  Bien.  Supp.,  p.  1774;  Hen- 
806;  Amdt.  Cal.  Stats.  1907,  p.  272;       ning's  Qen.  Laws^  p.  744  et  seq. 


§  376.    Becorder's  Court  in  Oities  of  the  Sixth  Class— Jurisdic- 
tion. 
A  recorder's  court  is  established  in  cities  or  towns  of  the 
sixth  class,  to  be  held  by  the  recorder  of  such  city  or  town.    Said 
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recorder's  court  has  jurisdiction,  concurrently  with  the  justices' 
courts,  of  all  actions  and  proceedings,  civil  and  criminal,  arising 
within  the  corporate  limits  of  such  city  or  town,  and  which  might 
be  tried  in  such  justice 's  court ;  and  has  exclusive  jurisdiction  of 
all  actions  for  the  recovery  of  any  fine,  penalty,  or  forfeiture  pre- 
scribed for  the  breach  of  any  ordinance  of  such  city  or  town,  of 
all  actions  founded  upon  any  obligation  created  by  any  ordinance, 
and  of  all  prosecutions  for  any  violation  of  any  ordinance.^ 

1  Municipal  Corporation  Act,  sec.  882;  Henning^i  Gen.  Laws,  p.  744  et  seq. 

§  376.     Same— Jury  Trial. 

In  all  civil  actions  for  the  recovery  of  any  fine,  penalty,  or 
forfeiture  prescribed  for  the  breach  of  any  ordinance  of  such 
city  or  town,  where  the  fine,  penalty  or  forfeiture  imposed  by 
the  ordinance  is  not  more  than  fifty  dollars,  the  trial  must  be  by 
the  court;  in  civil  actions  where  the  fine,  penalty  or  forfeiture 
prescribed  for  the  breach  of  any  ordinance  of  such  city  7)r  town 
is  over  fifty  dollars,  the  defendant  is  entitled  to  a  jury.^ 

1  Municipal  Corporation  Act,  sec.  882;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  377.     Same — ^Bnlea  of  Practice. 

Except  as  above  otherwise  provided,  the  rules  of  practice  and 
mode  of  proceeding  in  said  recorder's  court  is  the  same  as  are 
or  may  be  prescribed  by  law  for  justices'  courts  in  like  cases.^ 

1  Municipal  Corporation  Act,  sec.  882;  Henning's  Gen.  Laws,  p.  744  et  seq. 

§  378.     Same— Appeals. 

Appeals  may  be  taken  to  the  superior  court  of  the  county  in 
which  such  city  or  town  may  be  situated,  from  all  judgments  of 
said  recorder's  court,  in  like  manner  and  with  like  effect  as  in 
cases  of  appeals  from  justices'  courts.^ 

1  Municipal  Corporation  Act,  sec.  882;  Amdt.  Btats.  1905,  pp.  72,  73; 
Henning's  Gen.  Laws,  p.  744  et  seq. 

§  379.     Same — ^Powers  and  Duties  of  Recorder. 

The  recorder  is  judge  of  the  recorder's  court,  and  has  the 
powers  and  performs  the  duties  of  a  magistrate.  He  may  admin- 
ister and  certify  oaths  and  affirmations,  and  take  and  certify  ac- 
knowledgments.^ 

1  Municipal  Corporation  Act,  sec.  883;  Henning's  Gen.  Laws,  p.  744  et  seq. 
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§  380.     Same — Oompensation. 

He  is  entitled  to  charge  and  receive  for  his  services  snch  fees 
as  are  or  may  be  allowed  by  law  for  justices  of  the  peace  for 
like  services,  except  that  for  his  services  in  criminal  prosecutions 
for  violation  of  ordinances  he  is  entitled  to  receive  only  such  fees 
as  the  board  of  trustees  by  ordinance  prescribe ;  but  his  fees  for 
services  in  any  criminal  case  is  not  a  charge  against  the  county.^ 

1  Municipal  Corporation  Act,  sec.  883;  Amdt.  Stats.  1901|  p.  269;  Hen- 
lung's  Gen.  Laws,  p.  744  et  seq. 

§  381.    Same — ^Disqualification. 

In  all  cases  in  which  the  recorder  is  a  party,  or  in  which  he 
is  interested,  or  when  he  is*  related  to  either  party  by  consan- 
guinity or  affinity  within  the  third  degree,  or  is  otherwise  dis- 
qualified, or  in  case  of  sickness  or  inability  to  act,  the  recorder 
may  call  in  a  justice  of  the  peace  residing  in  the  city  or  town 
to  act  in  his  place  and  stead ;  or  if  there  be  no  justice  of  the  peace 
residing  in  the  city  or  town,  or  if  all  those  so  residing  are  like- 
wise disqualified,  then  he  may  call  in  any  justice  of  the  peace 
residing  in  the  county  in  which  such  city  or  town  may  be  situ- 
ated.* 

1  Munielpal  Corporation  Aet,  see.  884;  Henning's  Gen.  Law8|  p.  744  et  eeq. 
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CHAPTER  XVn. 

OTHEB  CITY  JUSTICES'  COURTS. 

I  382«  JoBtieeB'  courts  in  cities  of  the  lint  and  one-half,  second,  second  and 

one-half,  third  and  fourth  classes — Jurisdiction, 

I  383.  Same — Jurisdiction  and  powers. 

!  384.  Same— Qualifications. 

S  385.  Same — Salarj  and  office. 

§  386.  Same — Fees — Collection  and  payment  of. 

§  387.  Same — Justices'  clerks  in  cities  of  second  and  one-half  and  third  classes. 

i  388.  Same — Duties  of  clerk. 

S  389.  Same — Salary  of  clerk. 

§  SffiL    Justices'  Oonrts  in  Ctttieg  of  the  First  and  One-lialf ,  Second, 
Second  and  One-half,  Third  and  Fourth  Classes — Juris- 
diction. 
In  every  city  or  town  of  the  first  and  one-half  class,  there  must 
be  five  justices  of  the  peace ;  of  the  second  class,  two  justices  of 
the  peace;  of  the  second  and  one-half  class,  one  justice  of  the 
peace ;  of  the  third  and  fourth  dasses,  one  justice  of  the  peace,  to 
be  elected  by  the  electors  of  said  cities  or  towns  respectively. 
Said  justices  of  the  peace  shall  have  the  same  jurisdiction,  civil 
and  criminal,  as  justices  of  the  peace  of  township  and  township 
justices'  courts.* 

I  Kerr's  1911  Bien.  Supp.,  see.  103. 


§  383.     Same— Jurisdiction  and  Powers. 

Said  justices  of  the  peace  of  cities  of  the  first  and  one-half, 
second,  second  and  one-half,  third  and  fourth  classes  and  justices' 
courts  of  cities  of  such  classes  also  have  jurisdiction  of  all  pro- 
ceedings for  the  violation  of  any  ordinance  of  any  city  in  which 
courts  are  established,  both  civil  and  criminal,  and  of  all  actions 
for  the  collection  of  any  license  required  by  any  ordinance  of  any 
such  city  or  town,  and  generally  exercise  all  powers,  duties  and 
jurisdiction,  civil  and  criminal,  of  police  judges,  judges  of  the 
p*olice  court,  recorder's  court  or  mayor's  court,  within  such  city.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  103. 

§  384.    Same— Qualifications. 

No  person  is  eligible  to  the  office  of  justice  of  the  peace  in  any 
city  or  town  of  the  first,  first  and  one-half,  second,  second  and  one- 
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half  and  third  classes,  who  has  not  been  admitted  to  practice  law 
in  a  court  of  record ;  and  no  justice  of  the  peace  is  permitted  to 
practice  law  before  another  justice  of  the  peace  in  the  city,  town 
or  county  in  which  he  resides,  or  to  have  a  partner  engaged  in 
the  practice  of  law  in  any  justices'  court  in  such  city,  town  or 
county.^ 

1  Kerr's  Cyc.  C.  C.  P.,  see.  103.  cial   official   or   court   commis«ioner. 

But  see  Kerr's  Cyc.  C.  C.  P.,  see-  shall  have  a  partner  acting  as  attor- 

tion  172,  which  provides  that  "No  ney  or  counsel  in  any  court  of  this 

justice,  judge  or  oth^r  elective  judi-  state." 

§  385.    Same^Salary  and  Office. 

Every  city  justice  of  the  peace  in  any  city  or  town  of  the  first 
and  one-half  class  receives  a  salary  of  three  thousand  dollars  per 
annum;  of  the  second  class,  three  thousand,  six  hundred  dollars 
per  annum;  of  the  second  and  one^half  class,  three  thousand 
dollars  per  annum;  of  the  third  class,  two  thousand  dollars  per 
annum ;  of  the  fourth  class,  one  thousand  five  hundred  dollars  per 
annum.  Each  justice  of  the  peace  shall  be  provided  by  the  city 
and  town  authorities  with  a  suitable  office  in  which  to  hold  his 
court.  His  salary  is  paid  by  v«rarrants  drawn  each  month  upon 
the  salary  fund,  or  if  there  be  no  salary  fund,  then  upon  the  gen- 
eral fund  of  such  city  or  town.  Such  warrants  to  be  audited  and 
paid  as  salaries  of  any  other  city  ofl&cials.^ 

1  Kerr's  1911  Bien.  Supp.,  sec.  103. 

§  386.    Same — ^Fees— Collection  and  Payment  of. 

All  fees  which  are  chargeable  by  law  for  services  rendered 
by  such  city  justice  of  the  peace  must  be  by  him  collected,  and 
on  the  first  Monday  of  each  month  he  must  make  a  report,  under 
oath,  to  the  city  or  town  treasurer,  of  the  amount  of  fees  so 
by  him  collected,  and  pay  the  amount  so  collected  into  the  city 
or  town  treasury,  to  the  credit  of  the  general  fund  thereof.  Said 
salary  is  the  sole  compensation  of  said  city  justices.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  103, 

§  387.    Same — Justices'  Clerks  in  Cities  of  Second  and  One-half 
and  Third  Classes. 
Every  city  justices'  court  in  any  city  or  town  of  the  second 
and  one-half  class  and  the  third  class  must  have  a  clerk  who  is 
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appointed  by  the  justice  of  the  peace  of  said  court,  subject  to 
the  approval  of  the  board  of  supervisors  of  the  county,  and  who 
holds  office  during  the  pleasure  of  said  justice.  Said  clerk  must 
give  a  bond  in  the  sum  of  five  thousand  dollars,  with  at  least 
two  sureties  to  be  approved  by  the  mayor,  conditioned  for  the 
faithful  discharge  of  his  office.^ 

1  Kerr's  1911  Bien.  Snpp.,  see.  103%.  ^  land,   67  Cal.  633,  8  Pac.  484;  Ex 

See    Kerr's    G^c.    C.    C.    P.,    sec.  parte  Henshaw,  73  Gal.  486,  506,  15 

103%;  People  ex  rel.  Pennie  v.  Ban-  Pac.  110;  Milner  v.  Beibenstein,  85 

■om,  58  Cal.  561;  Bishop  v.  Gity  of  Gal.  593,  596,  24  Pac.  935;   People 

Oakland,  58  Gal.  572,  574;  Jenks  v.  ex  rel.  Wood  v.  Sands,  102  Cal.  12, 

Gity  of  Oakland,  58  Gal.  576,  577;  17,  36  Pac.  404;  People  ex  rel.  Bich- 

Goggins  Y.  Gity  of  Sacramento,  59  ardson  v.  Gobb,   133  Cal.  74,  76,  65 

Cal.  599;   Shearer  y.  City  of  Oak-  Pac.  325. 

§  388.    Same— Duties  of  Clerk. 

He  must  keep  a  record  of  the  proceedings  of  said  court  and  issue 
all  process  ordered  by  the  justice  of  said  court  and  receive  and 
pay  into  the  city  treasury,  all  fines,  forfeitures  and  fees  paid 
into  said  court.  He  must  render  each  month  to  the  city  council 
an  exact  account  under  oath  of  all  fines,  forfeitures  and  fees 
paid  and  collected.  He  must  prepare  bonds,  justify  bail  when  the 
amount  has  been  fixed  by  the  court  or  justice  and  may  administer 
and  certify  oaths  and  shall  remain  in  the  courtrooms  of  said  court 
during  court  hours  and  during  such  reasonable  times  thereafter 
as  may  be  necessary  for  the  proper  performance  of  his  duty.  He 
must  have  custody  of  all  records  and  papers  of  said  justice  court.^ 

1  Kerr's  1911  Bien.  Supp.,  sec.  103^. 

§  389.    Same— Salary  of  Clerk. 

Every  clerk  of  the  justice's  court  in  any  city  or  town  of  the 
second  and  one-half  class  shall  receive  an  annual  salary  of  one 
thousand  four  hundred  dollars,  and  every  clerk  of  the  justice's 
court  in  any  city  or  town  of  the  third  clasa  shall  receive  an  annual 
salary  of  one  thousand  two  hundred  dollars;  said  salaries  shall 
respectively  be  payable  in  equal  monthly  installments  out  of  the 
treasury  of  said  cities  and  said  salaries  shall  be  the  full  compen- 
gation  for  all  services  rendered  by  the  clerks  of  said  courts.^ 

1  Kerr's  1911  Bien.  Supp.,  sec.  103^.      whom  is  the  city  justice  of  said  city 

In  cities  of  this  state  where  there      and  who  is  paid  a  salary  and  who  is 

are  two  justices  of  the  peace  one  of      provided  with  a  clerk  and  courtroom 
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hj  said  eitj  and  the  other  justice 
knowm  as  the  township  justice  and 
whose  compensation  in  civil  eases 
is  by  fee  and  who  is  paid  a  salary 
by  the  county,  in  lieu  of  fees  for  all 
criminal  cases  that  the  district  attor- 
ney may  try  or  examine  in  said 
township  justices'  court,  the  justice 
of  the  peace  in  and  for  said  town- 
ship justices'  court  is  hereby  en- 
titled to  and  may  appoint  a  clerk 
subject  to  the  approval  of  the  board 
of  supervisors  of  the  county  to  prop- 
erly keep  the  records  of  his  court  and 


to  do  and  perform  such  other  work 
as  the  justice  of  said  court  may  as- 
sign to  such  clerk. 

The  clerk  of  said  township  jus- 
tice's court  shall  be  paid  an  annual 
salary  of  twelve  hundred  dollars, 
to  be  paid  monthly  by  the  county 
in  which  said  justices'  court  shall  be 
located;  said  clerk's  salary  shall  be 
audited,  allowed  and  paid  as  the 
salaries  of  county  officers  are  au- 
dited, allowed  and  paid:  Stats.  A 
Amdts.  1909,  p.  900. 
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CHAPTER  XVni. 

JUSTICES'  COURTS  IN  CERTAIN  TOWNSHIPS. 

5  390.  In  metropolitan  townships. 

S  391.  Authority  of  justices. 

9  392.  Justices'  clerks. 

S  393.  Duties  of  justices'  clerks. 

§  394.  Fees. 

§  395.  Salaries  of  justices  and  clerks. 

§  390.    In  Metropolitan  Townships. 

There  shall  be  in  each  township  having  a  population  of  more 
than  two  liundred  and  fifty  thousand  and  less  than  four  hundred 
thousand  one  jusrtice's  court  composed  of  four  justices  of  the  peace, 
which  shall  have  the  powers  and  jurisdietion  prescribed  and  con- 
ferred by  law  upon  justices  of  the  peace.  Said  justices  shall 
choose  one  of  their  number  to  be  presiding  justice,  and  in  case 
of  his  disability  or  temporary  absence  he  may  designate  any  one 
of  the  other  justices  to  act  in  his  stead.  Any  of  said  justices  may 
hold  court  and  there  may  be  as  many  sessions  of  said  court  at  the 
same  time  as  there  are  justices  thereof.  The  supervisors  shall 
provide  in  a  convenient  locality  a  suitable  ofiSce  for  the  presiding 
justice,  justices'  clerk,  and  rooms  suitable  for  holding  sessions  of 
said  court,  separate  from  each  other,  for  each  of  said  justices  of 
the  peace.  The  said  justices,  justices'  clerk  and  deputy  clerk 
shall  be  in  attendance  at  their  respective  ofiSces  for  the  dispatch 
of  ofiScial  business  daily  from  9  o'clock  A.  M.  until  5  P.  M.^ 

1  Kerr's  1911  Bien.  Supp.,  see.  99. 

§  391.    Authority  of  Justices. 

The  original  process  in  all  actions  or  proceedings  begun  in  said 
justice's  court  shall  be  returnable,  and  the  parties  summoned  re- 
quired to  appear  before  the  presiding  justice  or  before  one  of 
the  other  justices  of  the  peace  to  be  desijgnated  by  the  presiding 
justice  and  each  of  the  justices  shall  have  power,  jurisdiction  and 
authority  to  hear,  try  and  determine  any  action  or  proceeding  so 
commenced  and  which  may  have  been  made  returnable  before 
him  or  may  be  assigned  or  transferred  to  him.^ 

&  Kerr's  1911  Bien.  Supp.,  sec  100. 
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§  392.    Justices'  Clerks. 

Said  justices  shall  appoint  a  justices'  clerk  who  shall  hold  oflBce 
at  the  pleasure  of  said  justices  and  shall  give  such  bond  for  the 
faithful  performance  of  the  duties  of  his  office  as  said  justices  may 
require.  Each  justice  shall  also  appoint  one  deputy  clerk  who 
shall  hold  office  at  the  pleasure  of  the  justice  appointing  him  and 
perform  such  duties  as  shall  be  required  by  said  justice  or  justices' 
clerk.  Said  justices'  clerk,  and  said  deputy  clerks  shall  be  au- 
thorized to  administer  oaths  and  take  and  certify  affidavits  and 
to  issue  writs,  sununons  and  all  other  processes  in  any  action  or 
proceeding  in  said  justices'  court.^ 

1  Kerr's  1911  Bien.  Sapp.,  sec.  101. 

§  393.    Duties  of  Justices'  Clerks 

All  legal  processes  of  every  kind  in  actions  or  proceedings  in 
said  justices'  court  shall  be  issued  by  the  said  justices'  clerk  upon 
the  order  of  the  presiding  justice.  The  said  justices'  clerk  sihall 
issue,  sign  and  certify  to  any  and  all  papers,  transcripts  or  records 
which  are  required  to  be  issued,  signed  or  certified  by  the  said 
justice  of  the  peace.  All  complaints,  answers,  and  other  plead- 
ings and  papers  required  to  be  filed  in  the  justices'  court,  erhall 
be  filed  With  the  said  justices'  clerk  who  shall  keep  a  i>ermanent 
record  of  all  such  actions  and  proceedings  in  the  justices'  docket, 
now  provided  by  law  to  be  kept.*' 

1  Kerr's  1911  Bien.  Supp.,  sec  102. 

§  394.    Fees. 

The  fees  for  issuance  of  all  processes  and  all  other  fees  which 
are  allowed  by  law  for  any  official  service  of  the  justices  of  the 
peace,  shall  be  exacted  and  paid  in  advance  into  the  hands  of  said 
justices*  clerk  and  be  by  him  accounted  for  in  detail  under  oath 
at  such  times  as  may  be  required  by  the  board  of  supervisors,  and 
paid  into  the  treasury  of  the  county,  and  all  fees,  fines  and  penal- 
ties received  or  collected  in  said  justices'  court  shall  be  and  be- 
come the  property  of  the.  county.^ 

1  Kerr's  1911  Bien.  Supp.,  sec.  102a. 

§  395.    Salaries  of  Justices  and  Clerks. 

Said  justices  of  the  peace  shall  receive  a  salary  of  three  thou- 
sand dollars  per  year,  and  said  justices '  clerk  shall  receive  a  salary 
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of  eigbteen  hundred  dollars  per  year,  and  said  deputy  clerks  shall 
each  receive  a  salary  of  one  thousand  two  hundred  dollars  per  year 
each  payable  in  like  manner  and  out  of  the  same  funds  and  at  like 
times  as  county  officers  are  paid,  and  such  salaries  provided  to 
be  paid  to  said  justices  of  the  peace  shall  be  in  lieu  of  all  fees 
due  and  to  become  due  to  such  justices  of  the  peace  for  the  per- 
formance of  any  official  act.^ 

1  Kerr's  1911  Bien.  Sapp.|  sec  102b. 
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CHAPTER  XIX. 

POLICE  COURTS. 

I  396.  Police  eonrta  in  cities  of  the  first  elasB. 

S  397.  Same — Seal. 

I  398.  Same — Sessions. 

§  399.  Same — ^Departments. 

fi  400.  Same — Distribution  of  businesi. 

S  401.  Same — Jurisdiction. 

§  402.  Same — Jurisdiction. 

S  403.  Same — Jurisdiction. 

§  404.  Same — Powers  of  judges. 

§  405.  Same— Committing  to  home  for  inebriates. 

§  406.  Same — Committing  to  industrial  school. 

§  407.  Same — Sentencing  to  labor. 

§  408.  Same — Contempt. 

§  409.  Same — Clerk  and  deputies. 

§  410.  Same — Office  hours. 

§  411.  Same — Fines  and  bail  forfeits. 

§  412.  Same — Substitute  justice. 

§  413.  Same — Dying  statements. 

§  414.  Same — Attorneys. 

§  415.  Same— Bailiffs. 

§  416.  Police  courts  in  cities  of  the  first  and  one-half  class — ^How  constituted. 

fi  417.  Same — Jurisdiction. 

$418.  Same — Jurisdiction. 

f  419.  Same — Disqualification. 

S  420.  Same — Jurisdiction. 

$  421.  Same — Departments — Assignment  of  business. 

S  422.  Same — ^Proceedings  of  all  sessions  equally  effectual. 

§  423.  Same — Rules. 

S  424.  Same— Clerk. 

S  425.  Same — Prosecuting  attorney. 

§  426.  Same — Habeas  corpus. 

§  427.  Same — Witnesses. 

§  428.  Same — Fines  and  moneys  collected^ 

§  429.  Same — Booms  and  dockets. 

§  430.  Same — Court  always  open. 

§  431.  Same — Appeals. 

§  432.  Same — Sentences  upon  conviction — ^Escapes  and  incorrigibles. 

$  433.  Same— Seal. 

§  434.  Same — ^Monthly  report. 

§  435.  Same — Certifications  and  process. 

i  436.  Police  courts  in  cities  of  the  second  elass — ^How  constituted. 

S  437.  Same — Jurisdiction. 

I  438.  Same — Jurisdiction. 
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439.  Same— Disabilities. 

440.  Same — Authority  of  Jndgeu 

441.  Same— Clerk. 

442.  Same — Prosecuting  attorney. 

443.  Same — Fines  and  moneys  collected* 

444.  Same— ^Office  and  dockets. 

445.  Same — Court  always  open. 

446.  Same — Appeals. 

447.  Same — Sentences  upon  convictioiL 

448.  Sam&— Seal. 

449.  Same — Monthly  report  to  council. 

450.  Same — Certifications  of  dockets,  files  and  procesiL 

451.  Police  courts  in  cities  of  the  third  class* 

452.  Same — Jurisdiction. 

453.  -  Same — Rules  of  practice. 

454.  Same— Powers  and  duties  of  police  judge. 

455.  Same — Disqualification. 

456.  Same — Clerk. 

457.  Police  court  in  cities  of  the  fourth  class. 

458.  Same — Jurisdiction. 

459.  Same — Powers  of  judge. 

460.  Same — Docket. 

461.  Same — Appeals. 

462.  Sam&— Duties  of  city  attorney  and  district  attorney* 

463.  Same — Power  in  relation  to  sentences. 

464.  Same — Seal. 

465.  Same — Beport  to  council. 

466.  Same — Salaries. 

467.  Same — Duty  of  police. 

468.  Same — Police  jurisdiction  of  justices  of  the  peace. 

469.  Same — ^Disqualification  of  jurors. 

470.  Washington — ^Designation  of  police  justice — Cities  of  first  class. 

471.  Washington — Jurisdiction  of  police  judge — Cities  of  the  first  class — 
Appeals. 

472.  Washington — ^Police  court — Cities  of  the  second  class — ^Establishment  of. 

473.  Washington — Jurisdiction — Cities  of  the  second  class. 

474.  Washington — ^Powers  of  justices  of  the  peace — Cities  of  the  second 
class. 

475.  Washington — Police  justice — Cities  of  the  third  class — Jurisdiction. 

476.  Washington — ^Police  justice — Cities  of  the  fourth  class — Jurisdiction — 

AppeaL 

§  896.    Police  Courts  in  Cities  of  the  First  Class. 

The  judicial  power  of  cities  or  cities  and  counties  of  the  first 
class  is  vested  in  a  ''police  court,''  held  therein  by  the  police 
judges.    The  police  court  is  not  a  court  of  record.^ 

1  Municipal  Corporation  Act,  sec.  229. 
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§  397.     Same— Seal 
Said  court  has  a  seal.^ 

1  Municipal  Corporation  Aet^  see.  229. 

§  398.     Same — Sessions. 

The  judges  of  said  court  may  hold  as  many  sessions  of  said 
court  at  the  same  time  as  there  are  judges  thereof.^ 

1  Municipal  Corporation  Act,  sec.  229. 

§  399.     Same — ^Departments. 

There  are  two  departments  of  said  court,  denominated,  re* 
spectively,  department  one  and  department  two.  The  court  may 
sit  in  departments,  and  is  always  open  for  the  transaction  of 
business.^ 

1  Municipal  Corporation  Act,  lec.  229. 

§  400.    Same— Distribution  of  Business. 

There  must  be,  as  far  as  practicable,  an  equal  distribution  of 
eases  between  the  said  departments,  which  cases  must  be  alter- 
nately set  down  for  trial  to  each  department  in  the  order  in  which 
the  warrants  are  issued  or  proceedings  brought  before  the  court. 
Said  judges  must,  as  soon  as  may  be  after  the  commencement  of 
the  terms  of  their  office,  classify  themselves  by  lot  for  assignment 
to  said  departments,  and  are  assigned  accordingly.^ 

t  Municipal  Corporation  A<ct,  sec.  229. 

§  401.     Same— Jurisdiction. 

All  the  power  and  jurisdiction  of  said  caurt  shall  be  enjoyed 
and  may  be  exercised  in  bank,  or  in  either  department  thereof. 
All  the  powers  of  said  judges  may  be  exercised  by  either  of  them.^ 

1  Municipal  Corporation  Act,  sec.  230. 

§  402.     Same— Jurisdiction. 

The  police  court  of  such  city,  or  city  and  county,  has  juris- 
diction : 

1.  Of  an  action  or  proceeding  for  the  violation  of  any  ordinance 
of  such  city,  or  city  and  county; 

2.  Of  proceedings  respecting  vagrants  and  disorderly  persons.^ 

i  Municipal  Corporation  Act,  sec.  231. 
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§  403.     Same— Jurisdiction. 

The  police  court  has  jurisdiction  of  the  following  public  offenses 
committed  in  such  city,  or  city  and  county: 

1.  Petit  larceny;  receiving  stolen  property,  when  the  amount 
involved  does  not  exceed  fifty  dollars; 

2.  Assault  and  battery,  not  charged  to  have  been,  committed 
upon  a  public  officer  in  the  discharge  of  his  duties  or  with  intent 
to  kill ; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  willful  in- 
jury to  property,  and  of  all  misdemeanors  punishable  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  such  fine  and  imprisonment ; 

4.  Said  court  or  judges  has  jurisdiction  of  proceedings  for  se- 
curity to  keep  the  peace ;  and  also,  throughout  such  city  and  county, 
the  same  powers  and  jurisdiction,  in  other  criminal  actions,  cases, 
prosecutions,  and  proceedings  as  are  now  or  hereafter  may  be  con- 
ferred by  law  upon  police  or  justices'  courts.* 

1  Municipal  Corporation  Act,  sec.  232. 

§  404.     Same — ^Powers  of  Judges. 

The  judges  of  said  court  have  power  to  hear  cases  for  examina- 
tions, and  may  commit  and  hold  the  offender  to  bail  for  trial  in  the 
superior  court,  and  may  try,  condemn  or  acquit,  and  carry  their 
judgment  into  execution,  as  the  case  may  require  according  to  law, 
and  has  power  to  issue  warrants  of  arrest,  subpoenas,  and  all  other 
process  necessary  to  the  full  and  proper  exercise  of  their  power  and 
jurisdiction.^ 

1  Manicipal  Corporation  Act,  sec.  233. 

§  406.    Same — Committing  to  Home  for  Inebriates. 

Said  court  or  judges  also  have  power  to  commit  to  the  home 
for  the  care  of  the  inebriate,  when  any  such  institute  may 
be  established,  any  person  who  may  be  convicted  before  them 
of  habitual  intemperance,  for  a  term  not  exceeding  six  months, 
or  until  sooner  released  by  order  of  the  police  judges,  or  by  the 
board  of  managers  of  sach  institution  by  a  two-thirds  vote  of 
all  the  members  of  said  board.^ 

1  Municipal  Corporation  Act,  sec.  234. 
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§  406.  Same— Oommitting  to  IndoBtrial  SchooL 
The  said  court  or  judges  have  the  power  to  commit  all  offenders 
duly  convicted,  under  eighteen  years  of  age,  to  the  industrial 
school  of  said  city  and  county,  in  all  cases  where  such  com- 
mitment is  hy  said  court  or  judges  deemed  to  be  more  suitable 
than  the  punishment  otherwise  provided  by  law,  not  to  exceed 
six  months.  If,  upon  any  trial,  it  appears  that  the  person  on  trial 
is  under  fourteen  years  of  age,  and  has  done  an  act  which  if 
done  by  a  person  of  full  age  would  warrant  a  conviction  of  the 
crime  of  misdemeanor  charged,  then  and  in  that  case  said  court 
or  judges  have  power  to  commit  such  child  to  the  industrial 
school.  In  either  case  said  court  or  judges  may  sentence  such 
person  to  be  confined  in  the  correctional  department  of  said  in- 
dustrial school  for  any  term  not  exceeding  six  months.  Upon 
application  of  the  mayor,  or  any  member  of  the  supervisors,  or 
of  any  three  citizens,  charging  that  any  child  under  eighteen  years 
of  age  lives  an  idle  or  dissolute  life,  and  that  his  parents  are  dead, 
or,  if  living,  do,  from  drunkenness  or  other  vices  or  causes,  neglect 
to  provide  any  suitable  employment,  or  exercise  salutary  control 
over  such  child,  the  said  court  or  judges  have  power  to  examine 
the  matter,  and  upon  being  satisfied  of  the  truth  of  such  charges, 
may  sentence  such  child  to  the  industrial  school;  but  that  no 
person  can  be  so  sentenced  for  a  longer  period  than  until  he 
arrives  at  the  age  of  eighteen  years.^ 

1  Municipal  Corporation  Act,  sec*  295. 

§  407.    Same — Sentencing  to  Labor. 

In  cases  where,  for  any  offense,  the  said  court  is  or  judges  are 
authorized  to  impose  a  fine,  or  imprisonment  in  the  county  jail,  or 
both,  it  or  they  may  instead  sentence  the  offender  to  be  employed 
at  labor  on  the  public  works,  or  in  the  house  of  correction  or 
workhouse  as  the  supervisors  may  prescribe,  for  a  period  of  time 
equal  to  the  term  of  imprisonment  which  might  legally  be  im- 
posed, and  may,  in  case  a  fine  is  imposed,  embrace  as  a  part 
of  the  sentence  that  in  default  of  payment  thereof  the  offender 
is  obliged  to  labor  on  said  works,  at  said  house  of  correction  or 
workhouse,  or  elsewhere,  at  the  rate  of  one  dollar  a  day,  till  the 
fine  imposed  is  satisfied;  provided|  that  no  person  under  the  age 
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of  twenty-one  years,  or  who  is  to  be  sentenced,  on  conviction  for 
drunkenness  or  breach  of  the  peace,  is  sentenced  to  labor  upon 
the  public  works  away  from  the  house  of  correction  or  work- 
house.^ 

1  Municipal  Corporation  Act,  sec.  236. 

§  408.    Same— Contempt. 

The  said  court  and  judges  may  punish  contempts  in  the  same 
manner  and  to  the  same  extent  as  superior  courts,  and  the  laws 
concerning  contempts  applicable  to  superior  courts  are  applicable 
to  said  police  court  and  judges.^ 

1  Municipal  Corporation  Act,  sec.  237. 

§  409.    Same — Olerk  and  Deputies. 

The  county  clerk  keeps  a  record  of  the  proceedings  of  the 
police  court,  issues  all  process  ordered  by  said  court,  and  renders 
to  the  auditor,  monthly,  and  before  any  amount  can  be  paid  to 
him  on  account  of  his  salary,  an  exact  and  detailed  account,  upon 
oath,  of  all  fines  imposed,  and  all  bail  forfeited,  and  moneys  col- 
lected, as  clerk  of  said  court,  since  his  last  account  rendered. 
He  prepares  bonds,  justifies  and  accepts  bail,  when  the  amount 
has  been  fixed  by  the  police  judges,  in  cases  not  exceeding  one 
thousand  dollars,  and  he  shall  fix,  justify,  and  accept  bail  after 
arrest,  in  the  absence  of  the  police  judges,  in  all  cases  not  amount- 
ing to  a  felony,  in  the  same  manner  and  with  the  like  effect  as 
if  the  same  had  been  fixed  by  the  police  judges  or  police  court. 
The  county  clerk  appoints  three  deputy  clerks,  who  act  as  deputy 
clerks  of  said  police  court.  The  clerk  and  the  deputy  clerks  in 
this  section  mentioned  have  authority  to  administer  oaths  and 
affirmations,  and  take  atid  certify  affidavits  in  any  proceeding  in 
said  police  court,  in  and  for  said  city  and  county,  and  to  issue 
subpoenas.^ 

1  Municipal  Corporation  Aet,  see.  238. 

f  410.     Sam»— Office  Hours. 

The  police  judges  and  the  deputy  clerks  must  attend  at  the  court- 
rooms of  said  court  for  the  dispatch  of  business  daily,  from  the 
11 
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hour  of  9  o'clock  A.  M.  until  5  o'clock  P.  M.,  and  during  9ucli 
other  reasonable  hours  as  may  be  necessary  for  the  discharge  of 
their  respective  duties,  except  on  legal  holidays,^ 

1  Municipal  Corporation  Act|  sec.  239. 

§  411.    Same— Fines  and  Bail  Forfeits. 

The  county  clerk,  as  clerk  of  the  police  court,  must  pay  to 
the  treasurer  of  said  city  and  county,  immediately,  all  fines 
collected  and  bail  forfeited,  accompanied  by  a  verified  written 
statement  showing  from  whom  each  fine  was  collected,  when  col- 
lected, in  what  case,  specifying  the  offense,  and  in  what  amount, 
and  in  what  case  and  by  whom  such  bail  was  forfeited.  He 
immediately  upon  the  forfeiting  of  any  bail  bond  in  the  police 
court,  transmits  to  the  district  attorney  a  copy  of  such  bail  bond, 
duly  certified  by  him  under  the  seal  of  that  court  to  be  a  true 
copy,  stating  in  such  certificate  the  fact  of  such  forfeiture,  and 
the  date  thereof.* 

1  Municipal  Corporation  Act,  see.  240* 

§  412.     Same — Substitute  Justice. 

Any  justice  of  the  peace  of  the  said  city  and  county  who  may 
be  designated,  in  writing,  by  the  mayor  for  the  purpose,  has 
power  to  preside  in  and  hold  the  police  court  of  said  city  and 
county,  or  any  department  thereof,  in  the  event  of  the  temporary 
absence  of  the  police  judges,  or  either  of  them,  or  of  their 
inability  to  act  from  any  cause;  and  during  such  temporary 
absence  or  disability  the  justice  so  designated  acts  as  police  judge, 
and  has  and  exercises  all  the  powers,  jurisdiction,  and  authority 
which  are  or  may  be  by  law  conferred  upon  said  court  or  judges.* 

1  Municipal  Corporation  Act,  sec.  241. 

§  413.    Same — Djring  Statements. 

It  is  the  duty  of  the  assistant  district  attorneys,  acting  in  the 
police  court,  or  either  and  each  of  them,  whenever  they  have 
been  credibly  informed  that  any  person  criminally  injured  by 
another  is  likely  to  die,  to  take  the  dying  statement  of  such  per- 
son, and  immediately  reduce  the  same  to  writing.  It  is  also 
hereby  made  the  duty  of  attending  physicians  and  others  knowing 
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of  finch  cases,  to  report  the  same  immediately  to  snch  assistant 
disixict  attorneys.* 

1  Municipal  Corporation  Act,  sec.  242* 

§  414.    Same— Attorneys. 

No  person  is  permitted  to  act  as  attorney  or  connsel  before 
the  police  court  or  the  police  judges,  unless  he  is  an  attorney  and 
counselor  admitted  to  practice  in  the  supreme  court  of  this  state.^ 

1  Municipal  Corporation  Act,  Bee.  243. 

§  415.    Same— Bailiffs. 

The  chief  of  police  designates  two  or  more  policemen,  who 
attend  constantly  upon  the  police  court,  act  as  bailiffs  therein,  and 
execute  the  orders  and  process  of  said  court  and  the  judges 
thereof.* 

1  Municipal  Corporation  Act,  sec.  244. 

§  416.    Police  Courts  in  Cities  of  the  First  and  One-half  Clasi^-^ 
How  Constituted. 

The  judicial  power  of  every  city  of  the  first  and  one-half  class 
is  vested  in  a  police  court  held  therein  by  the  city  justices  of 
such  city,  or  one  of  them.  Either  one  of  said  justices  may  hold 
such  court,  and  there  may  be  as  many  sessions  of  said  court  at 
the  same  time  as  there  are  city  justices  in  such  city,  and  it  is 
made  the  duty  of  said  city  justices,  in  addition  to  the  duties 
otherwise  required  of  them,  to  hold  said  police  court,  as  judges 
thereof.* 

1  (Cal.)  Stats.  1901,  p.  95,  see.  1. 

§  417.    Same — Jurisdiction. 

Said  police  court  has  exclusive  jurisdiction  of  all  misdemeanors 
punishable  by  fine  or  by  imprisonment,  or  by  both  such  fine  and 
imprisonment,  committed  in.  the  city  where  such  police  court  is 
held;  and  in  all  such  cases  to  try  and  determine  the  same,  con- 
vict or  acquit,  pass  and  enter  judgment  and  carry  such  judgment 
into  execution  as  the  case  may  require,  according  to  law.* 

1  (Cal.)  Stat*.  1901,  p.  95,  sec.  2. 
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§  418.    Sam^-JnrisdictioiL 

The  said,  court  has  also  exclusive  jurisdiction  of  all  proceed- 
ings for  violation  of  any  ordinance  of  said  city,  both  civil  and 
criminal,  and  of  all  actions  for  the  collection  of  any  licenses  re- 
quired by  the  ordinances  of  said  city.^ 

1  (Cal.)  Stats.  1901,  p.  95,  see.  3. 

§  419.    Same — Disqualification. 

Neither  of  said  justices  may  sit  in  cases  in  which  he  is  a  party, 
or  in  which  he  is  interested,  or  where  he  is  related  to  either  party 
by  consanguinity  or  affinity  within  the  third  degree;  and  in  case 
of  sickness  or  inability  of  said  justices,  or  either  of  them,  either 
of  said  justices  may  call  in  any  justice  of  the  peace  of  the  county 
to  act  in  his  place  or  stead.^ 

1  (Cal.)  Stats.  1901,  p.  95,  sec.  4. 

§  420.     Same-Jurisdiction. 

Each  of  the  city  justices,  while  acting  as  judge  of  said  police 
court,  has  jurisdiction  to  issue  warrants  of  arrest,  search-war- 
rants, subpoenas,  and  all  other  processes  necessary  to  the  full  and 
proper  exercise  of  the  powers  and  jurisdiction  of  said  court ;  to 
punish  persons  guilty  of  contempt  of  said  court ;  to  try  all  charges 
of  misdemeanor  offenses  committed  within  its  jurisdiction,  as  well 
as  charges  for  violation  of  city  ordinances,  and  render  judgment 
therein,  with  full  power  to  carry  such  judgment  into  execution.^ 

1  (Cal.)  Stats.  1901,  p.  95,  sec.  5. 

§  421.    Same — ^Departments — ^Assignment  of  Business. 

The  said  police  court  is  divided  into  as  many  departments  as 
there  are  judges  of  said  court.  The  judges  of  said  court  choose 
from  their  number  a  presiding  judge,  who  serves  for  one  year; 
and  provided,  further,  that  the  presiding  judge  ipay  be  removed 
at  any  time  and  another  appointed  in  his  place  by  a  vote  of  a 
majority  of  them.  The  presiding  judge  assigns  the  judges  to 
their  respective  departments;  but  any  judge  may  preside  in  any 
department  in  case  of  the  absence  or  inability  to  act  of  the  judge 
of  such  department.  And  in  the  absence  or  inability  to  act  of  the 
presiding  judge,  the  remaining  judges  may  select  one  of  their 
number  to  act  as  presiding  judge  during  such  absence  or  inability ; 
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and  whose  official  acts  during  such  time  have  the  same  force  and 
eflfect  as  though  made  or  done  by  the  presiding  judge.  The  pre- 
siding judge  has  power  to  apportion  the  business  of  said  court 
among  the  several  departments  and  to  transfer  cases  from  one 
department  to  another,  if  necessary  or  convenient  to  facilitate  the 
dispatch  of  business  of  said  court.^ 

1  (Cal.)  SUts.  1901,  p.  95,  Be4i,  5%;  Am4.  (Cal.)  Stats.  1911,  p.  625. 

§  422.    Same — ^Proceedings  of  All  Sessions  Equally  Effectual. 

The  judgments,  orders  and  proceedings  of  any  session  of  the 
court  held  by  any  one  or  more  of  the  judgea  of  said  court  are 
equally  effectual  as  though  all  of  the  judges  had  presided  at  such 
session.^ 

1  (Cal.)  Stats.  1901,  p.  95,  sec.  5^;  Amd.  (Cal.)  Stats.  1911,  p.  625;  Kerr's 
Bien.  Supp.  1911,  p.  1028. 

§  423.    Same— Rules. 

The  judges  of  said  court  have  power,  by  a  majority  vote  of  all 
the  judges  of  said  court,  to  make  rules  not  inconsistent  with  the 
constitution  or  laws  of  this  state,  for  the  government  of  said  court 
and  the  officers  thereof,  and  for  conducting  the  business  of  said 
court.  Such  rules  may  [must]  be  published  by  posting  a  copy  of 
the  same  in  each  of  the  courtrooms  of  said  court  and  are  in  effect 
after  having  been  so  posted  for  a  period  of  fifteen  days.^ 

i  (Gal.)  Stats.  1901,  p.  95,  see.  5%;  Amd.  (Cal.)  Stats.  1911,  p.  625;  Kerr's 
Bien.  Supp.  1911,  p.  1029. 

§  424.    Same — ^Clerk. 

Said  police  court  .has  a  clerk  for  each  of  the  judges  of  said 
court,  who  is  appointed  by  the  judge  of  the  said  court  presiding 
in  the  department  thereof  in  which  the  said  clerk  is  to  act,  which 
said  clerk  holds  office  for  the  term  of  four  years  from  the  date  of 
appointment.  •  Each  of  said  clerks  must  give  a  bond  in  the  sum 
of  five  thousand  dollars,  with  at  least  two  sureties,  to  be  approved 
by  the  mayor,  conditioned  for  the  faithful  discharge  of  the  duties 
of  his  office.  Each  of  said  clerks  receives  an  annual  salary  of 
twenty-one  hundred  dollars  a  year,  payable  in  equal  monthly  in- 
stallments out  of  the  treasury  of  said  city,  which  salary  is  full 
compensation  for  all  services  rendered  by  him.    Each  of  the  said 
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clerks  must  keep  a  record  of  the  proceedings  of,  and  issue  all 
processes  ordered  by,  the  city  justices,  or  either  of  them,  or  by 
said  police  court,  and  receive  and  pay  into  the  city  treasury  all 
fines  imposed  by  said  court.  They  must  also  render  each  month 
to  the  city  council  an  exact  and  detailed  account  under  oath  of 
all  fines  imposed  and  collected,  and  of  all  fines  imposed  and  un- 
collected since  their  last  reports.  They  must  prepare  bonds,  jus- 
tify bail  when  the  amount  has  been  fixed  by  either  of  said  justices 
or  by  said  police  court,  and  may  administer  and  certify  oaths. 
Said  clerks  must  remain  at  the  court  rooms  of  said  court  during 
the  business  hours  and  during  such  reasonable  times  thereafter 
as  may  be  necessary  for  a  proper  performance  of  their  duties. 
Before  receiving  any  monthly  payment  of  salary  each  of  said 
clerks  must  make  and  file  with  the  city  auditor  an  affidavit  that 
he  has  deposited  with  the  city  treasurer  all  moneys  that  have  come 
into  his  hands,  belonging  to  the  city.  Any  violation  of  this  pro- 
vision is  a  misdemeanor.^ 

1  (Cal.)  Stats.  1901,  p.  95,  sec.  6;  Amd.  (Cal.)  Stats.  1909.  p.  797:  Kerr's 
Bien.  Supp.  1906-9,  p.  1540. 

§  425.    Same — ^Prosecutinjf  Attorney. 

Said  police  court  has  a  prosecuting  attorney,  \^ho  has  as  many 
assistants,  deputies,  clerks  and  stenographers  as  the  council  of 
said  city  may  provide,  all  of  whom  are  appointed  by  the  city  at- 
torney of  said  city,  unless  otherwise  provided  by  the  charter  of 
said  city.  In  case  the  charter  of  said  city  provides  for  the  ap- 
pointment of  a  city  prosecutor,  said  city  prosecutor  has  and  exer- 
cises all  the  powers  and  duties  of  such  prosecuting  attorney. 

It  is  the  duty  of  such  prosecuting  attorney,  either  in  person  or 
by  his  assistants  or  deputies,  to  draw  complaints  to  be  filed  in 
said  police  court  for  misdemeanor  offenses  of  which  said  court  has 
jurisdiction  arising  either  from  violation  of  the  charter  or  ordi- 
nances of  said  city  or  from  violations  of  the  laws  of  the  state  of 
California.  Said  prosecuting  attorney  must  attend  to  all  appeals 
and  proceedings  on  application  for  writs  of  habeas  corpus,  in  con- 
nection with  such  prosecutions,  and  prosecute  all  recognizances  and 
bail  bonds  forfeited  in  said  court,  and  all  actions  for  the  recovery 
of  fines,  penalties  and  forfeitures  accruing  in  said  court ;  and  the 
district  attorney  of  the  county  in  which  said  city  is  located  has 
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[no]  power  or  authority  in  or  over  any  of  said  prosecutions,  ac- 
tions or  proceedings.* 

1  (Cal.)  State.  1901,  p.  95,  sec  7;  (Cal.)  Stats.  &  Amdta.  1911,  p.  624; 
Kerr's  Bien.  Supp.  1911,  p.  1028. 

§  426.    Same— Habeas  Corpus. 

Whenever  any  person,  held  in  custody  or  restraint  by  any  peace 
officer  of  said  city,  and  charged  with  having  committed  any  crimi- 
nal offense  against  the  provisions  of  the  charter  or  ordinances  of 
said  city,  or  with  having  committed  any  offense  in  said  city  which 
is  a  misdemeanor  under  the  laws  of  the  state,  applies  for  a  writ 
of  habeas  corpus,  a  copy  of  the  application  for  such  writ  must  be 
served  forthwith  upon  the  prosecuting  attorney  or  upon  one  of 
his  assistants  or  deputies.^ 

1  (Cal.)  Stats.  1901,  p.  95,  see.  7;  (Oal.)  Stats,  ft  Amdts.  1911,  p.  624; 
Kerr's  Bien.  Snpp^  1911,  p.  1028. 

§  427.    Same — ^Witnesses. 

The  prosecuting  attorney  has  the  power  to  make  and  present 
to  the  said  police  court,  or  any  judge  thereof,  in  any  case  where 
an  offense  has  been  committed  in  said  city,  that  is  triable  in  said 
court,  and  any  person  whose  attendance  as  a  witness  at  the  trial 
is  necessary  in  the  judgment  of  said  prosecuting  attorney  resides 
out  of  the  county  in  which  said  court  is  located,  or  is  served  with 
the  subpoena  outside  of  said  county,  an  affidavit  stating  that  he 
believes  the  evidence  of  such  witness  is  material  and  his  attend- 
ance at  the  trial  is  necessary.^ 

1  (Cal.)  Stats.  1901,  p.  95,  see.  7;  (Gal.)  Stats,  ft  Amdts.  1911,  p.  624; 
Kerr's  Bien.  Snpp.  1911,  p.  1028.  ^ 

§  428.    Same — ^Fines  and  Moneys  Collected. 

All  fines  and  other  moneys  collected  on  behalf  of  the  city  in  the 
police  court  must  be  paid  into  the  city  treasury  on  the  first  Tues- 
day of  each  month.* 

1  (Cal.)  Stats.  1901,  p.  95,  sec.  8. 

§  429.    Same — Booms  and  Dockets. 

The  city  council  must  furnish  suitable  rooms  for  the  holding  of 
said  police  court  and  also  furnish  the  necessary  dockets,  blanks^ 
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stationery  and  supplies  for  the  carrying  on  of  the  business  of  said 
courts.  One  docket  must  be  styled  '*The  City  Criminal  Docket," 
in  which  all  the  criminal  business  of  said  court  must  be  recorded, 
and  each  case  shall  be  alphabetically  indexed.  Another  docket 
must  be  styled  "The  City  Civil  Docket,"  and  it  must  contain  each 
and  every  civil  case  in  which  the  city  is  a  party,  or  which  is  prose- 
cuted or  defended  for  her  interest;  and  each  case  must  be  prop- 
erly indexed.^ 

1  (Cal.)  Stats.  1901,  p.  95,  see.  9. 

§  430.    Same — Court  Always  Open. 

The  police  court  is  always  open,  except  upon  nonjudicial  days, 
and  then  for  such  purposes  only  as  by  law  permitted  or  required 
of  other. courts  of  this  state.* 

1  Cal.  Stats.  1901,  p.  95,  sec.  10. 

§  431.    Same— Appeals. 

Appeals  may  be  taken  from  any  judgment  of  said  police  court 
to  the  superior  court  of  the  county  in  which  such  city  may  be 
located,  in  the  same  manner  in  which  appeals  are  taken  from  the 
justices'  courts  in  like  cases.* 

1  (Cal.)  Stats.  1901,  p.  95,  sec.  11. 

§  432.    Same — Sentences  upon  Conviction— -Escapes  and  Incor- 
rigibles. 

In  all  cases  of  the  conviction  in  said  police  court  of  any  person 
charged  with  any  offense  committed  in  the  city  in  which  such 
police  court  is  held,  and  the  imprisonment  of  any  person  so  con- 
victed, the  person  so  to  be  imprisoned,  or  by  ordinance  required 
to  labor,  must  upon  the  order  of  the  judge  before  whom  such  con- 
viction is  had,  be  imprisoned  in  the  city  jail,  or  a  branch  thereof, 
or  in  such  other  penal  or  reformatory  institution  either  within  or 
without  the  corporate  limits  of  the  city  as  may  be  provided  by 
the  city  for  such  purposes ;  or  if  required  to  labor,  shall  labor  in 
the  city  or  in  such  penal  or  reformatory  institution,  and  the  im- 
prisonment in  any  branch  city  jail  or  in  any  such  penal  or  re- 
formatory institution,  is  deemed  an*  imprisonment  in  the  city  jail. 
But  if  any  person  who  is  imprisoned  in  any  branch  city  jail  or  any 
such  penal  or  reformatory  institution  by  judgment  of  said  police 
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eourt,  escape  therefrom,  or  fail  or  refuse  to  submit  or  conform  to 
the  rules  of  such  penal  or  reformatory  institution,  such  person  may 
by  order  of  the  court  or  any  judge  thereof,  be  required  to  serve  the 
unexpired  portion  of  his  term  in  the  city  jail.  In  such  case  only 
so  much  of  the  prisoner's  term  is  deemed  to  have  expired  as  has 
been  actually  served  in  the  city  jail,  or  a  branch  city  jail,  or  in  such 
penal  or  reformatory  institution.^ 

1  (Cal.)  Stats.  1901,  p.   95,  sec.  12. 

§  433.    Same— Seal 
Said  courts  have  a  seal,  which  is  furnished  by  the  city.^ 

1  (CaL)  6tats.  1901,  p.  95,  see.  13. 

§  434.    Same— Monthly  Report. 

The  city  justices  must  on  the  first  Tuesday  of  each  month  make 
to  the  city  council  a  full  and  complete  report  of  all  the  cases,  civil 
and  criminal,  in  which  the  city  has  an  interest,  or  which  are  re- 
quired to  be  entered  in  the  city  civil  docket,  or  the  city  criminal 
docket,  such  report  to  be  made  upon  blanks  furnished  by  the  city 
council  and  in  such  form  as  they  may  require.*^ 

1  (Cal.)  Stata.  1901,  p.  95,  see.  14. 

§  435.    Same — Oertiflcations  and  Process. 

Certified  transcripts  of  the  dockets  or  files  of  said  court,  certi- 
fied by  the  clerk  of  said  court  under  the  seal  of  said  court,  are 
evidence  in  any  court  of  this  state  of  the  contents  of  said  docket 
or  of  said  files,  as  the  case  may  be ;  and  all  warrants  and  other 
process  issued  out  of  said  court  and  all  acts  done  by  said  court 
and  certified  under  its  seal  have  the  same  force  and  validity  in 
any  part  of  this  state  as  though  issued  or  done  by  any  court  of 
record  of  this  state.^ 

1  (Cal.)  Stats.  1901,  p.  95,  see.  Iff. 

§  436.    Police  Courts  in  Cities  of  the  Second  Class— How  Con- 
stituted. 

The  judicial  power  of  every  city  of  the  second  class  is  vested  in 
a  police  court  to  be  held  therein  by  the  city  justices  of  such  city, 
or  one  of  them.    Either  one  of  said  justices  may  hold  such  court. 
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and  there  may  be  as  many  sessions  of  said  court  at  the  same  time 
as  there  are  city  justices  in  such  city,  and  it  is  made  the  duty  of 
said  city  justices,  in  addition  to  the  duties  now  required  of  them 
by  law,  to  hold  said  police  court,  as  judges  thereof.^ 

1  (Oal.)  Stats.  1901,  p.  576,  sec.  1. 

§  437.    Same-Jurisdiction. 

Said  police  court  has  exclusive  jurisdiction  of  all  misdemeanors 
punishable  by  fine  or  by  imprisonment,  or  by  both  such  fine  and 
imprisonment,  committed  in  the  city  where  such  police  court  is 
held ;  and  in  all  such  cases,  to  try  and  determine  the  same,  convict 
or  acquit,  pass  and  enter  judgment  and  carry  such  judgment  into 
execution  as  the  case  may  require,  according  to  law.^ 

1  (Cal.)  Stats.  1901,  p.  576,  sec.  2. 

§  438.     Same — Jurisdiction. 

The  said  court  also  has  exclusive  jurisdiction  of  all  proceedings 
for  violation  of  aiiy  ordinance  of  said  city,  both  civil  and  crimi- 
nal, and  of  all  actions  for  the  collection  of  any  licenses  required 
by  the  ordinances  of  said  city.^ 

1  (Cal.)  Stats.  1901,  p.  576,  sec.  3* 

§  439.    Same— Disabilities. 

Neither  of  said  justices  may  sit  in  cases  in  which  he  is  a  party, 
or  in  which  he  is  interested,  or  where  he  is  related  to  either  party 
by  consanguinity  or  affinity  within  the  third  degree ;  and  in  case 
of  the  sickness  or  inability  of  said  justices,  or  either  of  them, 
either  of  said  justices  may  call  in  any  justice  of  the  peace  of  the 
county  to  act  in  his  place  or  stead.^ 

1  (Gal.)  Stats.  1901,  p.  576,  see.  4. 

§  440.    Same— Authority  of  Judge. 

Each  of  the  city  justices,  while  acting  as  judge  of  said  police 
court,  has  jurisdiction  to  issue  warrants  of  arrest,  search-war- 
rants, subpoenas,  and  all  other  processes  necessary  to  the  full  and 
proper  exercise  of  the  powers  and  jurisdiction  of  said  court;  to 
punish  persons  guilty  of  contempt  of  said  court ;  to  try  all  charges 
of  misdemeanor  offenses  committed  within  its  jurisdiction,  as  well 
as  all  charges  for  violation  of  city  ordinances,  and  render  judg- 
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ment  therein,  with  full  power  to  carry  such  judgment  into  exe- 
cution.^ 

1  (Cal.)  Stata.  1901,  p.  576,  sec.  5. 

§  441.    Same— Olerk. 

Said  police  court  has  a  clerk  for  each  of  the  judges  of  said 
court,  who  is  appointed  by  the  judge  of  the  said  court  presiding 
in  the  department  thereof  in  which  the  said  clerk  is  to  act,  which 
said  clerks  hold  office  for  the  term  of  two  years  from  the  date  of 
appointment.  Each  of  said  clerks  gives  a  bond  in  the  sum  of  five 
thousand  dollars,  with  at  least  two  sureties,  to  be  approved  by  the 
mayor  of  said  city,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office.  Each  of  said  clerks  receive  an  annual  salary 
of  one  thousand  eight  hundred  dollars  a  year,  payable  in  equal 
monthly  installments  out  of  the  treasury  of  said  city,  which  salary 
is  full  compensation  for  all  services  rendered  by  him.  Each  of 
the  said  clerks  keeps  a  record  of  the  proceedings  of,  and  issues 
all  processes  ordered  by,  the  city  justices,  or  either  of  them,  or  by 
said  police  court,  and  receives  and  pays  into  the  city  treasury  all 
fines  imposed  by  said  court.  They  must  also  render  each  month 
to  the  city  council  an  exact  and  detailed  account  under  oath  of 
all  fines  imposed  and  collected  and  of  all  fines  imposed  and  un- 
collected since  their  last  reports.  They  prepare  bonds,  justify 
bail  when  the  amount  has  been  fixed  by  either  of  said  justices  or 
by  said  police  court,  in  cases  not  exceeding  one  hundred  dollars, 
and  may  administer  and  certify  oaths.  Said  clerks  remain  at  the 
courtrooms  of  said  court  during  the  business  hours  and  during 
such  reasonable  times  thereafter  as  may  be  necessary  for  a  proper 
performance  of  their  duties.  Before  receiving  any  monthly  pay- 
ment of  salary  each  of  said  jslerks  makes  and  files  with  the  city 
auditor  an  affidavit  that  he  has  deposited  with  the  city  treasurer 
all  moneys  that  have  come  into  his  hands,  belonging  to  the  city. 
Any  violation  of  this  provision  is  a  misdemeanor.^ 

1  (Cal.)  Stats.  1901,  p.  576,  sec.  6. 

§  442.    Same — ^Prosecuting  Attorney. 

Said  police  court  has  one  prosecuting  attorney  and  an  assist- 
ant prosecuting  attorney  who  are  appointed  by  the  district  at- 
torney of  the  county  in  which  the  city  is  situated,  and  who  hold 
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office  for  tho  term  of  two  years  from  the  date  of  their  appoint- 
ment. Said  prosecuting  attorney  receiyes  an  annual  salary  of 
two  thousand  (2,000)  dollars  and  said  assistant  prosecuting  at- 
torney an  annual  salary  of  one  thousand  five  hundred  (1,500)  dol- 
lars, which  salaries  are  paid  in  equal  monthly  installments,  out 
of  the  treasury  of  said  city,  which  salaries  are  in  full  compensa- 
tion for  all  services  rendered  by  them.  It  is  the  duty  of  said 
prosecuting  attorney  and  said  assistant  prosecuting  attorney  to 
attend  the  sessions  of  said  police  court  and  conduct,  on  behalf 
of  the  people,  all  prosecutions  for  public  offenses  of  which  said 
court  has  jurisdiction.^ 

1  (CaL)  StatB.  1901,  p.  576,  see.  7;  Amd.  Btata.  1905,  634. 

§  443.    Same — Fines  and  Moneys  Collected. 

All  fines  and  other  moneys  collected  on  behalf  of  the  city  in  the 
police  court  must  be  paid  into  the  city  treasury  on  the  first  Tues- 
day of  each  month.^ 

1  (Cal.)  Stats.  1901,  p.  576,  see.  8. 

§  444.    Same— Office  and  Dockets. 

The  city  council  must  furnish  suitable  rooms  for  the  holding  of 
said  police  court  and  also  furnish  the  necessary  dockets,  blanks, 
stationery,  and  supplies  for  the  carrying  on  of  the  business  of 
said  courts.  One  docket  is  styled  **The  City  Criminal  Docket," 
in  which  all  the  criminal  business  of  said  court  is  recorded,  and 
each  case  must  be  alphabetically  indexed.  Another  docket  is 
styled  **The  City  Civil  Docket,"  and  it  contains  each  and  every 
civil  case  in  which  the  city  is  a  party,  or  which  is  prosecuted  or 
defended  for  her  interest,  and  each  case  must  be  properly  in- 
dexed.* 

1  (Cal.)  Stats.  1901,  p.  576,  see.  9. 

§  446.    Same — Court  Always  Open. 

The  police  court  is  always  open,  except  upon  nonjudicial  days, 
and  then  for  such  purposes  only  as  by  law  permitted  or  required 
of  other  courts  of  this  state.^ 

1  (CaL)  Stats.  1901,  p.  576,  see.  10. 
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§  446.    Sam^— Appeals. 

Appeals  may  be  taken  from  any  judgment  of  said  police  court 
to  the  superior  court  of  the  county  in  which  such  city  is  located, 
in  the  same  manner  in  whi<ih  appeals  are  taken  from  the  justices' 
courts  in  like  cases.^ 

1  (Cal.)  Stats.  1901,  p.  576,  see.  11. 

§  447.    Same^Sentences  upon  Oonviction. 

In  all  cases  of  imprisonment  of  persons  convicted  in  said  police 
court  of  any  offense  committed  in  the  city,  the  person  so  to  be  im- 
prisoned, or  by  ordinance  required  to  labor,  must  be  imprisoned 
in  the  city  jail,  or,  if  required  to  labor,  labor  in  the  city.* 

1  (Cal.)  Stats.  1901,  p.  576,  see.  12. 

§  4^.    Same— Seal. 
Said  courts  must  have  a  seal,  to  be  furnished  by  the  city.^ 

1  (Cal.)  Stats.  1901,  p.  576,  sec.  13. 

§  449.     Same— Monthly  Report  to  Oouncil. 

The  city  justices  must  on  the  first  Tuesday  of  each  month  make 
to  the  city  council  a  full  and  complete  report  of  all  the  cases,  civil 
and  criminal,  in  which  the  city  has  an  interest,  or  which  are  re- 
quired to  be  entered  in  the  city  civil  docket  or  the  city  criminal 
docket,  such  report  to  be  made  upon  blanks  furnished  by  the  city 
council  and  in  such  form  as  they  may  require.* 

1  (Cal.)  Stats.  1901,  p.  576,  see.  14. 

§  460.     Same — Oertiflcations  of  Dockets,  Files  and  Process. 

Certified  transcripts  of  the  dockets  or  files  of  said  court,  certi- 
fied by  th«  clerk  of  said  court  under  the  seal  of  said  court,  is  evi- 
dence in  any  court  of  this  state  of  the  contents  of  said  docket  or 
of  said  fil^s,  as  the  case  may  be;  and  all  warrants  and  other 
process  issued  out  of  said  court  and  all  acts  done  by  said  court 
and  certified  under  its  seal,  have  the  same  force  and  validity  in 
any  part  of  this  state  as  though  issued  or  done  by  any  court  of 
record  of  this  state.* 

1  (Cal.)  Stats.  1901,  p.  576,  sec  15. 
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§  451.    Police  Courts  in  Cities  of  the  Third  Class. 

The  judicial  power  of  cities  of  the  third  class  is  Tested  in  a 
police  court,  held  by  the  police  judge  of  such  city.^ 

1  Municipal  Corporation  Act,  sec.  560. 

§  452.     Same — Jurisdiction. 

Said  police  court  has  jurisdiction,  concurrently  with  the  jus- 
tices '  courts,  of  all  criminal  action  and  proceedings  arising  within 
the  corporate  limits  of  such  city,  and  which  might  be  tried  in  such 
justices'  courts;  and  has  exclusive  jurisdiction  of  all  actions  for 
the  recovery  of  any  fine,  penalty,  or  forfeiture  prescribed  for  the 
breach  of  any  ordinance  of  such  city,  of  all  actions  founded  upon 
any  obligation  or  liability  created  by  any  ordinance,  and  of  all 
prosecutions  for  any  violation  of  any  ordinance.^ 

1  Municipal  Corporation  Act,  sec.  560, 

§  453.    Same — ^Bnles  of  Practice. 

The  rules  of  practice  and  mode  of  proceeding  in  said  police 
court  are  the  same  as  are  or  may  be  prescribed  by  law  for  justices' 
courts  in  like  cases;  and  appeals  may  be  taken  to  the  superior 
court  of  the  county  in  which  such  city  may  be  situated  from  all 
judgments  of  said  police  court,  in  like  manner  and  with  like  effect 
as  in  cases  of  appeals  from  justices'  courts.  Said  court  is  a  court 
of  record.^ 

1  Municipal  Corporation  Act,  sec.  560. 

§  454.     Same — Powers  and  Duties  of  Police  Judge. 

The  police  judge  is  judge  of  the  police  court,  and  has  the  powers 
and  performs  the  duties  of  a  magistrate.  He  may  administer  and 
certify  oaths  and  affirmations,  and  take  and  certify  acknowledg- 
ments.^ 

1  Municipal  Corporation  Act,  sec.  561. 

§  455.     Same— Disqualification. 

In  all  cases  in  which  the  police  judge  is  a  party,  or  in  which 
he  is  interested,  or  when  he  is  related  to  either  party  by  consan- 
guinity or  affinity  within  the  third  degree,  or  is  otherwise  dis- 
qualified, or  in  case  of  his  sickness  or  inability  to  act,  the  mayor 
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may  call  in  a  justice  of  the  peace  residing  in  th«  city  to  act  in  the 
place  and  stead  of  the  police  judge ;  or  if  there  be  no  justice  of  the 
peace  residing  in  the  city,  or  if  all  those  so  residing  are  likewise 
disqualified,  then  he  may  call  in  any  justice  of  the  peace  residing 
in  the  county  in  which  such  city  may  be  situated.^ 

1  Municipal  Corporation  Act,  sec.  562« 

§  456.    Samfr— Olerk. 

The  common  council  appoints,  upon  the  nomination  of  the 
mayor,  a  clerk  for  said  police  court.  Said  clerk  keeps  the  records 
of  said  court  and  the  seal  thereof,  and  performs  such  other  duties 
as  may  be  required  of  him  by  law  or  ordinance.  He  receives  a 
salary  of  one  hundred  dollars  per  month.  The  council  provides 
a  seal  for  said  police  court.^ 

1  Municipal  Corporation  Act,  sec.  503. 

§  467.    Police  Oourt  in  Cities  of  the  Fourth  Class. 

A  police  court  is  estab^shed  in  cities  of  the  fourth  class,  which 
court  is  always  open,  except  upon  nonjudicial  days,  and  upon  such 
days  may  transact  criminal  business  only.^ 

1  Municipal  Corporation  Act,  sec.  690. 

§  468.    Same— Jurisdiction. 

The  police  court  of  such  city  has  jurisdiction  of  the  following 
public  offenses  committed  within  such  city: 

1.  Petit  larceny ; 

2.  Assault  or  battery,  not  charged  to  have  been  committed  upon 
a  public  ofScer  in  the  discharge  of  his  official  duty  or  with  intent 
tokiU; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  willful  in- 
jury to  property,  and  all  misdemeanors  punishable  by  fine  not 
exceeding  five  hundred  dollars,  or  by  imprisonment  not  exceeding 
six  months,  or  by  both  such  fine  and  imprisonment ; 

4.  Of  proceedings  respecting  vagrants,  loud  [lewd]  or  disor- 
derly persons; 

5.  Of  all  proceedings  for  violation  of  any  ordinance  of  said  city, 
both  civU  and  criminal ;  of  any  and  all  suits  to  recover  taxes,  gen- 
eral or  special|  levied  in  such  city  for  city  purposes,  and  of  all 
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suits  to  recover  any  assessment  levied  in  such  city  for  the  im- 
provement of  streets,  avenues,  levees,  sidewalks,  and  public 
squares,  and  for  the  opening  or  laying  out  of  the  same,  when  the 
amount  of  said  tax  or  assessment  sought  to  be  collected  against 
the  person,  firm,  or  corporation  assessed  is  less  than  three  hundred 
dollars,  provided,  no  lien  upon  the  property  ta^ed  or  assessed  for 
the  nonpayment  of  the  taxes  or  assessment  is  sought  to  be  fore- 
closed by  said  suit ; 

6.  Of  an  action  for  the  collection  of  money  due  to  such  city,  or 
from  the  city  to  any  person,  firm,  or  corporation,  when  the  amount 
sought  to  be  collected  is  less  than  three  hundred  dollars ; 

7.  Of  an  action  for  the  breach  or  violation  of  any  official  bond 
given  by  any  city  officer,  and  for  the  breach  of  any  contract,  and 
any  action  for  damages  in  which  the  city  is  a  party,  or  is  in  any 
way  interested,  and  on  all  forfeited  recognizances  given  to  or  for 
the  benefit  or  in  behalf  of  such  city,  and  upon  all  bonds  given  upon 
any  appeal  taken  from  the  judgment  of  said  court  in  any  action 
above  named,  when  the  amount  claimed,  exclusive  of  costs,  is  less 
than  three  hundred  dollars ; 

8.  Of  an  action  for  the  recovery  of  personal  property  belonging 
to  the  city  when  the  value  of  the  property,  exclusive  of  the  dam- 
ages for  the  taking  or  detention,  is  less  than  three  hundred  dol- 
lars ; 

9.  Of  an  action  for  the  collection  of  any  license  required  by  any 
ordinance  of  the  city ; 

10.  The  police  court  has  exclusive  jurisdiction  of  all  proceed- 
ings mentioned  in  this  section ;  and  no  justice  of  the  peace  in  such 
city  has  power  to  try  and  decide  any  cases  of  the  classes  mep- 
tioned  in  said  section ;  provided,  that  any  justice  of  the  peace  of 
such  city  who  may  be  designated  in  writing  by  the  mayor,  or 
president  of  the  city  council  thereof,  for  the  purpose,  has  power 
to  preside  in  and  hold  the  police  judge's  court  of  said  city  in  the 
cases  in  which  the  police  judge  is  a  party,  or  in  which  he  is  di- 
rectly interested,  or  when  the  judge  is  related  to  either  party  by 
consanguinity  or  aflBnity  within  the  third  degree ;  and  also  in  the 
case  of  the  sickness  or  temporary  absence  of  the  judge,  or  his  in- 
ability to  act  from  any  cause ;  and  in  all  such  cases,  and  during 
such  sickness,  temporary  absence,  or  inability,  the  justice  so  desig- 
nated acts  as  police  judge,  and  is  to  have  and  exercise  all  the 
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powers,  jurisdiction,  and  authority  which  are  or  may  be  by  law 
conferred  upon  said  court  or  judge.^ 

t  Municipal  Corporation  Act,  sec.  691. 

§  469.    Same — Powers  of  Judge. 

The  judge  of  said  court  also  has  power  to  hear  cases  for  exam- 
ination, and  may  commit  and  hold  the  offender  to  bail  for  trial 
in  the  proper  court,  and  may  try,  condemn,  or  acquit,  and  carry 
his  judgment  into  execution,  as  the  case  may  require,  according 
to  law ;  and  punish  persons  guilty  of  contempt  of  court,,  and  has 
power  to  issue  warrants  of  arrest  in  cases  of  a  criminal  prosecu- 
tion for  the  violation  of  a  city  ordinance,  as  well  as  in  case  of  the 
violation  of  the  criminal  law  of  the  state ;  also,  all  subpoenas  and 
all  other  processes  necessary  to  the  full  and  proper  exercise  of 
his  powers  and  jurisdiction  in  all  criminal  trials  before  the  police 
judge  for  the  violation  of  a  city  ordinance,  as  well  as  in  cases  of 
a  violation  of  the  criminal  law  of  the  state,  made  triable  before 
such  court ;  the  defendant  is  entitled,  if  demanded  by  him,  to  a 
jury  trial,  but  a  trial  by  jury  may  be  waived  by  the  defendant  in 
all  such  cases,  and  upon  such  waiver  the  court  proceeds  and  tries 
the  case.^ 

t  Municipal  Corporation  Act^  see.  692« 

§  460.     Same— Docket. 

The  city  council  must  furnish,  for  the  use  of  the  i)olice .  court, 
two  dockets;  one  styled  the  **City  Criminal  Docket,"  in  which  all 
criminal  cases  are  recorded,  and  each  case  must  be  alphabetically 
indexed;  the  other  is  styled  the  *'City  Civil  Docket,"  and  it  con- 
tains a  record  of  every  civil  case  which  is  prosecuted  before  said 
court,  and  each  case  must  be  properly  indexed,  and  in  all  cases 
the  dockets  must  contain  aU  such  entries  as  are  required  by  law 
to  be  made  in  the  justice's  docket;  and  in  any  case  commenced 
or  tried  before  the  court  the  docket  must  show  what  duties  were 
performed  by  each  officer,  and  the  amount  of  fees  due  to  the  offi- 
cer for  such  services,  and  the  amount  of  money,  if  any,  collected.* 

1  Municipal  Corporation  Act,  sec.  693. 

§  461.    Same — ^Appeals. 

Appeals  from  the  police  court  may  be  taken  to  the  superior 
court  of  the  county  in  all  cases  cognizable  by  the  said  police  court, 
12 
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and  such  appeals  to  be  taken  as  in  case  of  appeal  from  a  justice's 
court.^ 

1  Municipal  Corporation  Act,  sec.  694. 

§  462.    Same— Duties  of  City  Attomeyand  District  Attorney. 

The  city  attorney  of  such  city  must  prosecute  all  cases  for  the 
violation  of  any  lawful  order,  regulation,  or  ordinance  of  the  city 
council,  and  must  prosecute,  conduct,  and  control  all  proceedings 
in  cases  mentioned  in  section  six  hundred  and  twenty-two  of  the 
Municipal  Corporation  Act,  both  in  the  police  court  and  on  appeal 
therefrom  to  the  superior  court,  but  the  district  attorney  attends 
and  conducts  all  proceedings  of  the  nature  of  a  preliminary  ex- 
amination before  said  police  court.^ 

1  Municipal  Corporation  Act,  sec.  695. 

§  463.    Same — ^Power  in  Relation  to  Sentences. 

In  all  cases  when  the  police  court  is  authorized  to  impose  a  fine 
or  imprisonment,  or  both,  upon  persons  convicted  in  said  court 
of  any  offense  triable  therein,  the  said  court  may  sentence  the 
offender  to  be  imprisoned  in  the  city  jail,  if  there  be  one  estab- 
lished by  the  city  council,  if  not,  then  until  said  council  designates 
and  establishes  a  city  jail  or  prison,  may  sentence  offenders  to  be 
imprisoned  in  the  county  jail,  and  in  addition  to  imprisonment, 
may  sentence  offend-ers  to  be  employed  to  labor  in  the  city,  under 
the  direction  of  the  chief  of  police,  and  in  the  manner  prescribed 
by  ordinance,  for  the  benefit  of  the  city,  during  such  time  of  im- 
prisonment, and  may,  in  case  of  imposing  a  fine,  embrace  as  a  part 
of  the  sentence  that,  in  default  of  the  payment  of  such  fine,  the 
defendant  is  to  be  imprisoned  and  required  to  labor  for  the  bene- 
fit of  the  city  as  before  provided,  at  the  rate  of  two  dollars  a  day, 
till  such  fine  is  satisfied.  Offenders  required  to  labor  under  the 
direction  of  the  chief  of  police  shall,  until  the  establishment  of  a 
city  jail,  be  returned  to  the  county  jail  at  the  end  of  each  day's 
labor  during  their  term  of  imprisonment,  until  a  city  jail  is  by 
the  city  council  established.  It  is  hereby  made  the  duty  of  the 
officer  having  the  control  or  charge  of  the  county  jail  of  the 
county  wherein  such  city  is  situated,  to  receive  and  safely  keep 
all  persons  imprisoned  by  any  judgment  or  order  of  the  police 
court,  in  accordance  with  the  order  of  commitment|  and  to  allow 
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those  to  be  removed  from  the  jail  under  the  charge  of  the  chief 
of  police,  who  are  required  to  labor  for  the  benefit  of  the  city,  or 
whom  the  police  judge  may  order  brought  forth  for  trial,  and  the 
keeper  of  the  jail  is  in  no  way  responsible  for  the  safekeeping  of 
such  prisoners  while  so  under  the  charge  of  the  chief  of  police.* 

1  Municipal  Corporation  Act,  sec.  696;^ 

§  464.    Same— SeaL 

The  court  must  have  a  seal,  to  be  provided  by  the  city,  and  cer- 
tified transcripts  of  the  police  judge's  docket  and  the  seal  of  his 
court  is  evidence  in  any  court  of  the  state  of  the  contents  of  the 
docket;  and  all  warrants,  and  other  processes  issued  out  of  said 
court,  and  all  acts  done  by  said  police  judge  under  its  seal,  have 
the  same  force  and  validity,  in  any  part  of  this  state,  as  though 
issued  or  done  by  any  court  of  record  of  this  state.* 

1  Municipal  Corporation  Act,  sec.  697. 

§  465.    Same— Beport  to  Council. 

The  police  judge  must,  on  the  last  Saturday  of  each. month, 
make  to  the  city  council  a  full  report  of  all  the  cases  tried  in  his 
court  for  that  month,  in  which  the  city  may  be  interested,  and  at 
the  same  time  pay  into  the  city  treasury  all  fines  and  other  moneys 
collected  on  behalf  of  the  city  for  such  month.* 

1  Municipal  Corporation  Act,  sec.  698. 

§  466.    Same — Salaries. 

The  city  council  of  such  city  allows  to  the  police  judge  an  an- 
nual salary  which  must  not  exceed  the  sum  of  fifteen  hundred 
dollars,  and  to  the  chief  of  police  and  the  several  policemen  of 
such  city  each  a  salary  which  is  to  be  fixed  by  said  council.  The 
salaries  of  the  police  judge,  and  chief  of  police  and  policemen  are 
paid  from  time  to  time  as  other  city  ofScers  and  as  the  council  may 
determine.* 

i  Municipal  Corporation  Act,  sec.  699. 

§  467.    Same— Duty  of  Police. 

The  chief  of  police,  or  any  policeman  of  such  city,  is  hereby 
authorized  and  empowered  to  serve^  execute,  and  return  any  and 
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all  warrants  of  arrest,  and  all  processes  directed  to  him  by  the 
police  judge  of  said  city,  and  to  arrest  all  persons  accused  or 
guilty  of  the  violation  of  any  city  ordinance,  or  of  any  public  of- 
fense, and  to  do  and  perform  all  acts  and  duties  which,  in  crimi- 
nal cases,  any  constable  of  the  county  may  lawfully  do,  and  re- 
ceive like  fees  for  such  services;  provided,  the  city  council  may, 
in  their  discretion,  deduct  the  amount  so  received  for  fees  from 
the  monthly  salary  of  such  officers,  or  order  the  same  paid  into 
the  city  treasury  for  the  use  and  benefit  of  the  city,  as  received 
by  said  officers  respectively;  provided,  that  nothing  in  this  charter 
is  construed  as  authorizing  or  entitling  such  officers  to  charge  or 
receive  from  such  city,  or  the  county  wherein  situated,  any  fees 
or  costs  in  any  case  whatever,  nor  is  such  city  or  county  to  be 
liable  to  pay  any  fees  or  costs  to  such  officers  for  any  service  they 
may  render  in  any  action  or  proceeding,  either  civil  or  criminal. 
The  chief  of  police  must  attend  the  session  of  the  police  court 
when  required,  supervise  and  direct  the  police  force  of  the  city, 
and  perform  such  other  duties  as  may  be  required  by  the  city 
council  appertaining  to  the  government  of  the  city  or  the  manage- 
ment of  its  affairs,  not  especially  devolved  upon  some  other  officer 
named  in  this  chapter ;  and  the  chief  of  police,  or  any  policeman, 
at  his  discretion,  is  to  serve  all  notices  by  this  chapter  provided 
to  be  served,  in  which  the  city  is  in  any  way  interested,  and  the 
return  of  the  officer  serving  is  evidence  of  the  facts  m  such  return 
stated,  but  none  of  such  officers  shall  serve  or  execute  any  civil 
process,  except  as  above  provided.* 

i  Municipal  Corporation  Act,  see.  699. 

§  468.    Same — Police  Jurisdiction  of  Justices  of  the  Peace. 

The  justices  of  the  peace  in  and  for  the  township  embracing 
such  city  has  the  same  powers  as  the  same  officers  in  any  justice's 
court  of  the  county,  and  has  and  may  exercise  like  powers  and  au- 
thority; provided,  however,  that  no  justice  of  the  peace  in  such 
city  has  power  to  conduct  or  try  and  decide  any  proceedings  or 
cases  of  the  classes  mentioned  in  section  six  hundred  and  twenty- 
two  of  the  Municipal  Incorporation  Act,  but  nothing  in  this  sec- 
tion shall  be  construed  to  prevent  any  of  the  justices  in  said  city 
from  acting  as  police  judge.* 

t  Kunicipal  Corporation  Act,  sec.  700. 
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§  409.    Same— Disqualification  of  Jurors. 

The  interest  which  any  inhabitant  of  such  city  may  have  in  a 
penalty  for  the  breach  of  a  by-law  or  ordinance  of  such  city  does 
not  disqualify  said  inhabitant  to  act  as  judge,  juror,  or  witness 
in  any  prosecution  to  recover  the  penalty.* 

t  Mnnieipal  Corporation  Act,  sec.  701. 

§  470.  Washington— Designation  of  Police  Justice— Cities  of 
First  Class. 
Within  ten  days  after  each  general  election  the  mayor  of  the 
city  must  appoint  one  of  the  justices  of  the  peace  elected  police 
justice  or  police  judge  of  such  city,  who  must  before  entering  upon 
the  duties  of  his  office  as  police  judge,  give  such  additional  bond 
for  the  faithful  performance  of  his  duties  as  the  city  council  may 
by  ordinance  direct.* 

1  Bern,  ft  Bal.  Ann.  Codes,  sec.  7620. 

§  471.    Washington-Jurisdiction  of  Police  Judge^ — Cities  of  the 
First  Class — ^Appeals. 

The  police  judge  so  appointed,  in  addition  to  his  powers  as  jus- 
tice of  the  peace,  must  have  exclusive  jurisdiction  over  all  offenses 
defined  by  any  ordinance  of  the  city,  and  all  other  actions  brought 
to  enforce  or  recover  any  license,  penalty  or  forfeiture  declared 
or  given  by  any  such  ordinance,  and  full  power  to  forfeit  bail 
bonds  and  issue  execution  thereon  and  full  power  to  forfeit  cash 
bail,  and  full  power  and  authority  to  hear  and  determine  all 
causes,  civil  or  criminal,  arising  under  such  ordinance,  and  pro- 
nounce judgment  in  accordance  therewith:  For  the  violation  of  a 
criminal  ordinance  no  greater  punishment  must  be  imposed  than 
a  fine  of  one  hundred  dollars,  or  imprisonment  not  to  exceed  thirty 
days,  or  by  both  such  fine  and  imprisonment.  In  the  trial  of  ac- 
tions brought  for  the  violation  of  any  city  ordinance,  no  jury 
must  be  allowed.  All  civil  or  criminal  proceedings  before  such 
police  judge  and  judgments  rendered  by  him  must  be  subject  to 
review  in  the  superior  court  of  the  proper  county  by  writ  of  re- 
view or  appeal.^ 

i  Bezn.  k  BaL  Anzu  Codes  ft  Stats.,  sec.  7521« 
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§  472.    Washington— Police  Court — Cities  of  the  Second  Class — 
Establishment  of. 
A  police  court  is  established  in  cities  of  the  second  class,  which 
court  must  always  be  open,  except  upon  nonjudicial  days,  and 
upon  such  days  may  transact  criminal  business  only.^ 

i  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  7656. 

§  473.    Washington — Jurisdiction — Cities  of  the  Second  Class. 

The  police  court  of  such  city  has  jurisdiction  of  the  following 
public  offenses  committed  within  such  city : — 

1.  Petit  larceny ; 

2.  Assault  or  battery  not  charged  to  have  been  committed  upon 
a  public  officer  in  the  discharge  of  his  official  duty  or  with  intent 
to  kill ; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  willful  in- 
jury to  property,  and  all  misdemeanors  punishable  by  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  imprisonment  not  exceeding 
six  months,  or  by  both  such  fine  and  imprisonment ; 

4.  Of  proceedings  respecting  vagrants,  Loud  or  disorderly  per- 
sonjs; 

5.  Of  all  proceedings  for  violation  of  any  ordinance  of  said  city, 
both  levied  in  such  city  for  city  purposes,  and  all  suits  to  recover 
any  assessment  levied  in  such  city  for  the  improvement  of  streets, 
avenues,  levees,  sidewalks,  and  public  squares,  and  for  the  open- 
ing or  laying  out  of  the  same  when  the  amount  of  said  tax  or  as- 
sessment sought  to  be  collected  against  the  person,  firm  or  corpo- 
ration assessed  is  less  than  three  hundred  dollars:  Provided,  no 
lien  upon  the  property  taxed  or  assessed  for  the  nonpayment  of 
the  taxes  or  assessment  is  sought  to  be  foreclosed  by  said  suit ; 

6.  Of  an  action  for  the  collection  of  money  due  to  such  city,  or 
from  the  city  to  any  person,  firm,  or  corporation,  when  the  amount 
sought  to  be  collected  is  less  than  three  hundred  dollars; 

7.  Of  an  action  for  the  breach  or  violation  of  any  official  bond 
given  by  any  city  officer,  or  for  the  breach  of  any  contract,  and 
any  action  for  damages  in  which  the  city  is  a  party,  or  is  in  any 
way  interested,  and  on  all  forfeited'  recognizances  given  to  or  for 
the  benefit  or  on  behalf  of  such  city,  and  upon  all  bonds  given 
upon  any  appeal  taken  from  the  judgment  of  said  court  in  any 
action  above  named  when  the  amount  claimed,  exclusive  of  cost, 
is  less  than  three  hundred  dollars; 
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8.  Of  an  action  for  the  recovery  of  personal  property  belonging 
to  the  city,  when  the  value  of  the  property,  exclusive  of  the  dam- 
ages for  the  taking  or  detention,  is  less  than  three  hundred  dol- 
lars ; 

9.  Of  an  action  for  the  collection  of  any  license  required  by  any 
ordinance  of  the  city ; 

10.  The  police  court  has  exclusive  jurisdiction  of  all  proceed- 
ings mentioned  in  this  section,  and  no  justices  of  the  peace  in  such 
city  has  power  to  try  and  decide  any  cases  of  the  classes  men- 
tioned in  said  section:  Provided,  that  any  justice  of  the  peace  of 
such  city,  who  may  be  designated  in  writing  by  the  mayor  or 
president  of  the  city  council  thereof  for  the  purpose,  has  power 
to  preside  in  and  to  hold  a  police  judge's  court  of  said  city  in  the 
eases  i^  which  the  police  judge  is  a  party,  or  in  which  he  is  di- 
rectly interested,  or  when  the  judge  is  related  to  either  party  by 
consanguinity  or  affinity  within  the  third  degree ;  and  also  in  the 
case  of  the  sickness  or  temporary  absence  of  the  judge,  or  his 
inability  to  act  from  any  cause ;  and  in  all  such  cases,  and  during 
such  sickness,  temporary  absence,  or  inability,  the  justice  so  desig- 
nated must  act  as  police  judge,  and  have  and  exercise  all  the 
powers,  jurisdiction,  and  authority  which  are  or  may  be  by  law 
conferred  upon  said  court  or  judge.^ 

i-  Bern.  4s  Bal.  Ann.  Codes  ft  Stats.,  sec.  7657. 

§  474.  Washinsfton — Powers  of  Justices  of  the  Peace — Cities  of 
the  Second  Class. 
The  justices  of  the  peace  in  and  for  the  township  embracing 
such  city  have  the  same  powers  as  the  same  officers  in  any  jus- 
tices* court  of  the  county,  and  have  and  may  exercise  like  powers 
and  authority:  Provided,  however,  that  no  justice  of  the  peace 
in  such  city  has  power  to  conduct  or  try  and  decide  any  proceed- 
ings or  cases  of  the  classes  mentioned  in  section  two  hundred  and 
six  of  this  act,  but  nothing  in  this  section  must  be  construed  to 
prevent  any  of  the  justices  in  said  city  from  acting  as  police 
judge.* 

1  Bern,  ft  BaL  Ann.  Codes  ft  Stats.,  sec.  7666. 

§  476.    Washinerton— Police  Justice— Cities  of  the  Third  Class- 
Jurisdiction. 
There  must  be  elected,  as  hereinafter  specified,  a  police  justice, 
or  so  many  as  the  council  may  deem  necessary.    The  justice  or 
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justices  80  elected  may  be  selected  from  the  justices  of  the  peace 
duly  elected  under  the  laws  of  the  state  of  Washington,  and  while 
acting  in  city  or  town  matters  may  hold  office  for  that  purpose 
anywhere  within  the  city  or  town.  Such  justices  of  the  peace 
have  jurisdiction  over  all  offenses  defined  by  any  ordinance  of  the 
city  or  town,  and  all  other  actions  brought  to  enforce  or  recover 
any  penalty  or  forfeiture  declared  or  given  by  any  such  ordinance, 
and  full  power  and  authority  to  hear  and  determine  all  causes, 
civil  or  criminal,  arising  under  such  ordinance,  and  to  pronounce 
judgment  in  accordance  therewith.  All  civil  or  criminal  proceed* 
ings  before  such  justice  of  the  peace,  under  and  by  authority  of 
this  chapter,  must  be  governed  and  regulated  by  the  general  laws 
of  the  state  relating  to  justices  of  the  peace  and  to  their  practices 
and  jurisdiction,  and  be  subject  to  review  in  the  court  of  the 
proper  county  by  certiorari  or  appeal,  the  same  as  in  other  cases. 
All  officers  elected  by  the  council  are  subject  to  removal  by  that 
body  at  any  time,  for  cause  deemed  sufficient.^ 

1  Rem.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  7700. 

§  476.    Washington— Police  Justice — Cities  of  the  Fourth  Class 
— Jurisdiction — ^Appeal, 

There  must  also  be  elected  a  police  justice,  or  so  many  as  t)he 
council  may  deem  necessary.  The  justice  or  justices  so  elected 
may  be  selected  from  the  justices  of  the  peace  duly  elected  under 
the  laws  of  the  state  of  Washington,  and  while  acting  in  town 
matters  may  hold  office  for  that  purpose  anywhere  within  the 
town.  Such  justices  of  the  peace  have  jurisdiction  over  all  of- 
fenses defined  by  any  ordinance  of  the  town,  and  all  other  actions 
brought  to  enforce  or  recover  any  penalty  or  forfeiture  declared 
or  given  by  any  such  ordinance,  and  full  power  and  authority 
to  hear  and  determine  all  cases,  civil  or  criminal,  arising  under 
such  ordinance,  and  to  pronounce  judgment  in  accordance  there- 
with.  All  civil  or  criminal  proceedings  before  such  police  justice, 
under  and  by  authority  of  this  act,  must  be  governed  and  regu- 
lated by  the  general  laws  of  the  state  relating  to  justices  of  the 
peace  and  to  their  practices  and  jurisdiction,  and  must  be  subject 
to  review  in  the  court  of  the  proper  district  by  certiorari  or  ap- 
peal the  same  as  in  other  cases.  All  officers  elected  by  the  council 
are  subject  to  removal  by  that  body  at  any  time  for  cause  deemed 
sufficient.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  7748. 
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CHAPTER  XX. 

MISCELLANEOUS  PROVISIONS  CONCERNING  JUSTICES' 

COURTS. 

§  477.  Oregon — ^Justices'  courts  In  cities  of  one  hundred  thousand* 

§  478.  Oregon — Proceedings,  how  regulated. 

S  479.  Oregon — ^Justices'  clerk,  his  powers  and  duties. 

§  480.  Oregon — Same — County  to  proride  offices — Office  hours. 

S  481.  Washington — ^Justice's  clerk,  when  allowed — Commissionerg  to  furnish 

books,  etc 

§  482.  Washington — Power  of  clerks. 

§  483.  What  provisions  of  code  applicable  to  Justices'  courts. 

§  484.  Rule  of  construction. 

§  485.  Oregon — Mode  of  proceeding. 

§  486.  Oregon — General  procedure  conforms  to  that  in  courts  of  record. 

§  487.  €ourt,  where  held. 

S  488.  What  justice  may  hold  court  for  another, 

S  489.  Territorial  extent  of  civil  jurisdiction. 

§  490.  What  justices  successors  of  others. 

S  491.  Nonjudicial  days. 

9  492.  Holidays. 

§  493.  Holidays  falling  on  Sunday. 

I  494.  Appointments  on  nonjudicial  days. 

9  495.  Disposition  of  moneys  received  in  official  capaeity, 

9  496.  Washington — To  pay  over  moneys,  etc. 

9  497.  Undertaking  mentioned  in  the  code — Bequisites  of. 

9  498.  New  undertaking  ordered  when — Failure  to  give,  eto. 

9  499.  Deposit  of  money  in  lieu  of  undertaking. 

9  500.  Where  may  not  practice  law. 

§  477.    Oregon — Justices'  Courts  in  Cities  of  One  Hundred 
Thousand. 

There  shall  be  in  every  city  in  the  state  of  Oregon,  having  one 
hundred  thousand  or  more  inhabitants,  a  justices'  court  for  which 
two  justices  of  the  peace  and  one  constable  shall  be  elected  by  the 
qualified  electors  of  such  city  at  the  general  state  election  next 
preceding  the  expiration  of  the  terms  of  ofQce  of  their  predeces- 
sors. Upon  assuming  office  the  justices  so  elected  shall  appoint 
a  clerk  of  such  court.^ 

1  2  Lord's  Or.  Laws,  see.  SlCSw 
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§  478.    Oregon—  Proceedings,  How  Regulated. 

The  justices'  court,  and  the  officers  thereof,  in  every  such  city, 
shall  be  governed  in  their  proceedings  by  the  provisions  of  law 
regulating  proceedings  before  the  justices  of  the  peace,  so  far  as 
such  provisions  are  not  altered  or  modified  in  this  act,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases  arising 
before  them.  The  justices  in  such  city  shall  jointly  have  power 
to  make  appropriate  rules  for  the  government  of  such  justices' 
courts  and  the  officers  thereof;  but  such  rules  shall  not  be  in  force 
until  thirty  days  after  their  promulgation.^ 

i    IiOrd'8  Or.  Laws,  see.  3167. 

§  479.    Oregon — Justices'  Olerk,  His  Powers  and  Duties. 

The  justices'  clerk  holds  office  until  his  successor  is  appointed 
and  qualified.  Such  justices'  clerk  must  take  the  constitutional 
oath  of  office,  and  give  bond  to  the  satisfaction  of  the  county  clerk 
in  the  sum  of  $2,000,  for  the  faithful  discharge  of  the  duties  of 
his  office,  and  in  the  same  manner  as  is  or  may  be  required  of  other 
officers  of  such  county. 

Such  justices'  clerk  has  authority  to  appoint  one  deputy  clerk, 
for  whose  acts  he  is  responsible  on  his  official  bond,  and  the  said 
deputy  holds  office  during  the  pleasure  of  said  clerk.  It  is  the 
duty  of  said  clerk  and  his  deputy  to  file,  keep,  and  preserve  the 
records,  books,  papers,  and  all  other  property  pertaining  to  the 
court  of  which  he  is  clerk;  to  record  the  proceedings  of  the  court, 
and  to  enter  its  orders  and  judgments,  to  file  all  papers  delivered 
to  him  for  that  purpose  in  any  action  or  proceedings  in  the  court 
of  which  he  is  clerk ;  to  sign  and  issue  summons,  subpoenas,  writs 
of  attachment,  and  writs  of  execution  in  the  name  of  the  proper 
justice,  and  with  like  authority  as  a  justice  in  such  cases  now  has 
and  to  administer  oaths  and  take  affidavits.^ 

1  Lord's  Or.  Laws,  see.  3168. 

§  480.    Oregon  —  Same  —  County  to   Provide   Offices  —  Office 
Hours. 
In  all  the  cities  of  one  hundred  thousand  or  more  inhabitants, 
the  county  shall  provide,  in  some  convenient  locality  in  said  city, 
a  suitable  office,  or  suite  of  offices,  for  said  justices,  justices' 
clerk  and  deputies,  and  the  constable  and  deputies,  and  offices 
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suitable  for  holding  sessions  of  said  court,  and  separate  from 
one  another,  for  each  of  said  justices  of  the  peace,  together  with 
furniture,  fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  business;  and  if  they  are  not  provided,  the  court  may  direct 
the  constable  to  provide  the  same,  and  the  expenses  incurred, 
certified  by  the  justice  to  be  correct,  shall  be  a  charge  against 
the  county  treasury,  and  paid  out  of  the  general  fund  thereof. 
The  said  justices,  justices'  clerk  and  deputy,  constable  and  dep- 
uty, shaU  be  in  attendance  in  their  respective  offices  for  the  dis- 
patch of  official  business,  from  the  hour  of  9  o'clock  A.  M.  until 
5  o'clock  P.  M.  daily,  except  Sundays  and  legal  holidays.^ 

X  Lord's  Or.  Laws,  sec.  S172. 

§  481.    Washington— Justice's  Clerk,  When  Allowed— Oommis- 
sioners  to  Furnish  Books,  etc. 

The  board  of  county  commissioners  shall  allow  each  justice  in 
cities  of  the  first  class,  and  may  allow  each  justice  in  cities  of 
the  second  class,  one  clerk,  at  such  salary  as  they  may  designate ; 
said  clerk  to  be  paid  in  the  same  manner  and  at  the  same  time 
as  the  said  justices.  The  board  of  county  commissioners  may 
furnish  for  the  use  of  each  of  the  justices  provided  for  in  this 
chapter  a  suitable  office  room;  and  also,  they  shall  furnish  to 
each  of  the  said  justices  and  constables  all  necessary  books, 
blanks,  and  stationery  for  conducting  the  public  business  of  his 
office;  said  office  room,  books,  blanks,  and  stationery  to  be  paid 
for  on  the  warrant  of  the  auditor  out  of  the  general  fund  of  the 
county.^ 

1  Bern.  Sb  Bal.  Ann.  Codes,  sec.  6547. 

§  482.    Washington— Power  of  Clerks. 

The  clerks  of  any  justice  courts  have  power  to  take  testimony 
and  administer  oaths  and  af&rmations  in  any  action,  suit  or  pro- 
ceeding in  the  court  for  which  they  are  appointed.^ 

1  Bern.  &.Bal.  Codes,  sec.  6540. 

§  483.    What  Provisions  of  Code  Applicable  to  Justioes'  Courts. 

Justices'  courts  being  courts  of  peculiar  and  limited  jurisdic- 
tion, only  those  provisions  of  the  Code  of  Civil  Procedure  which 
are,  in  their  nature,  applicable  to  the  organization,  powers,  and 
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course  of  proceedings  in  justices'  courts,  oi?  which  have  been  made 
applicable  by  special  provisions  of  the  title  on  procedure  in 
justices'  courts  are  applicable  to  justices'  courts  and  tl^  proceedings 
therein.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  925. 

§  484.    Rule  of  Construction. 

When  general  provisions  relating  to  the  same  subject  matter 
applicable  to  the  superior  court  are  only  in  part  inserted  in  sections 
regulating  proceedings  in  justices'  courts,  and  are  coupled  therein 
with  express  limitations  or  conditions,  such  general  provisions  are 
thereby  excluded  from  applicability  to  justices'  courts,  and  the 
special  provisions  alone  apply  thereto.^ 

1  Hubbard  v.  Superior  Court,  9  Cal.  App.  166,  98  Pac.  394.  See,  also,  Welm- 
mer  v.  Sutherland,  74  Cal.  341,  15  Pac.  849. 

§  485.    Oregon— Mode  of  Proceeding. 

The  mod«  of  proceeding  and  the  rules  of  evidence  are  the  same 
in  a  justice's  court  as  in  a  like  action  or  proceeding  in  a  court 
of  record,  except  where  otherwise  specially  provided.^ 

1  Lord's  Or.  Laws,  sees.  950,  2417.  See,  also,  Bern.  &  Bal.  Ann.  Codes  &  Stats., 
sec.  43. 

§  486.    Oregon — ^Oeneral  Procedure  Oonf orms  to  That  in  Courts 
of  Record. 

The  rules  in  justice's  courts  governing  mistakes  in  pleadings 
and  amendments  thereof,  vacating  defaults  and  judgments  for 
mistake,  inadvertence,  surprise,  or  excusable  neglect,  the  forma- 
tion of  issues  of  both  law  and  fact,  the  postponing  of  trials  for 
cause  shown,  the  mode  of  trial,  the  formation  of  the  jury,  the 
conduct  and  manner  of  trial  by  jury  or  by  the  justice  without 
a  jury,  the  procedure  regarding  the  verdict  and  judgment,  and 
the  enforcement  thereof  by  execution,  shall  be  as  prescribed  in 
the  Code  of  Civil  Procedure  for  actions  in  courts  of  record,  ex- 
cept as  herein  otherwise  provided.^ 

1  Lord's  Or.  Laws,  sec.  2454. 

§  487.    Court,  Where  Held. 

A  justice's  court  may  be  held  at  any  place  selected  by  the  justice 
holding  the  same,  in  the  township  for  which  he  is  elected  or  ap- 
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pointed;  and  such  court  shall  be  always  open  for  the  transaction 
of  business.^ 
1  Kerr's  Cyc.  C.  C.  P.,  sec.  104. 

§  488.    What  Justice  may  Hold  Court  for  Another. 

A  justice  of  the  peace  of  any  township,  or  city,  or  city  and 
county  may  hold  the  court  of  any  other  justice  of  the  peace  of 
any  township,  city  and  county,  or  city  within  the  same  county, 
at  his  written  request,  and  while  so  acting  shall  be  vested  with 
all  the  powers  of  the  justice  for  whom  he  so  holds  court.  In 
which  case  the  proper  entry  of  the  proceedings  before  the  attend- 
ing justice  subscribed  by  him  «hall  be  made  in  the  docket  of  the 
justice  for  whom  he  so  holds  the  iH)urt;  and  the  same  shall  be 
prima  facie  evidence  of  such  prooeedings,  and  form  and  become 
a  part  of  the  record  of  any,  or  any  part  of  any  and  all  actions, 
causes,  or  proceedings  had  before  such  attending  justice  while  so 
holding  the  eourt.^ 

1  See  Kerr's  Gye.  €.  C.  P.,  see.  105. 

§  489.    Territorial  Extent  of  Civil  Jurisdiction. 

The  civil  jurisdiction  of  justices'  courts  extends  to  the  limits 
of  the  townships  in  which  they  are  held ;  but  mesne  and  final  pro- 
cess of  any  justice's  court  in  a  county  may  be  issued  to  and 
served  in  any  part  of  the  county.* 

1  See  Kerr's  Cye.  0.  G.  P.,  sec.  106, 

§  490.    What  Justices  Successors  of  Others. 

The  justices  of  the  peace  elected  in  the  townships  at  the  general 
state  election  of  eighteen  hundred  and  seventy-nine,  or  persons 
appointed  to  fill  their  places,  are  successors  of  the  justices  of  the 
peace  of  the  townships,  respectively,  who  held  office  at  the  time 
of  such  election;  and,  in  case  the  townships  of  any  county  are 
hereafter  changed  or  altered,  the  board  of  supervisors  of  such 
county  shall  make  proviisdon  as  to  what  justices  shall  be  succes- 
sors of  the  justices  of  townships  so  changed  or  altered.* 

1  See  Kerr's  Cje.  0.  0.  P.,  sec.  107. 

$  491.    Nonjudicial  Days. 

No  justice's  or  police  court,  must  be  open  for  the  transaction  of 
judicial  business  on  any  holidayy  except  for  the  following  pur- 
poses: 
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1.  To  give,  upon  their  request,  instructions  to  jury  when  delib- 
erating on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal 
action,  or  in  a  proceeding  of  a  criminal  nature.* 

X  Kerr's  Cyc.  C.  C.  P.,  Bee.  134. 

§  492.    Holidasrs. 

Holidays,  within  the  meaning  of  the  code,  are  evisry  Sunday, 
the  first  day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day  of 
September,  the  first  Monday  in  September,  the  twelfth  day  of 
October,  to  be  known  as  ''Discovery  Day,"  the  twenty-fifth  day  of 
December,  every  day  on  which  an  election  is  held  throughout  the 
state,  and  every  day  appointed  by  the  President  of  the  United 
States  or  by  the  governor  of  this  state  for  a  public  fast,  thanksgiving 
or  holiday. 

Every  Saturday  from  twelve  o'clock  noon  until  twelve  o'clock 
midnight  is  a  holiday  as  regards  the  transaction  of  business  in  the 
public  offices  of  this  state,  and  also  in  political  divisions  thereof 
where  laws,  ordinances  or  charters  provide  that  public  offices  may  be 
closed  on  holidays ;  provided,  this  shall  not  be  construed  to  prevent 
or  invalidate  the  issuance,  filing,  service,  execution  or  recording 
of  any  legal  process  or  written  instrument  whatever  on  such  Satur- 
day afternoons.* 

1  Kerr's  Cyc  C.  C.  P.,  sec.  10. 

§  493.    Holidays  Falling  on  Sunday. 

If  the  first  day  of  January,  the  twenty-second  day  of  February, 
the  thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day 
of  September,  the  twelfth  day  of  October  or  the  twenty-fifth  day 
of  December  fall  upon  a  Sunday,  the  Monday  following  is  a  holi- 
day.^ 

1  Kerr's  Cyc.  C.  0.  P.,  sec.  11. 

§  494.    Appointments  on  Nonjudicial  Days. 

If  any  holiday  be  a  day  appointed  for  the  holding  or  sitting  ot 
any  court,  it  is  deemed  adjourned  to  the  next  succeeding  judicial- 
day.* 

t  Kerr's  Cyc.  C.  0.  P.,  sec.  135. 
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§  495.    Disposition  of  Moneys  Received  in  Official  Capacity. 

Justices  of  the  peace  must  receive  from  the  sheriff  or  constables 
of  their  county,  all  moneys  collected  on  any  process  or  order  issued 
from  their  courts  respectively,  and  must  pay  the  same,  and  all 
moneys  paid  to  them  in  their  oflScial  capacity,  over  to  the  parties 
entitled  or  authorized  to  receive  them,  without  delay.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  7080;   (S.  D.)  Comp.  Laws  IWO, 

sec.    921;     (Nev.)     Cutting's    Comp.  sec.     109,    p.    552;     (Utah)     Comp. 

Laws,  sec.  3682;   (N.  B.)  Rev.  Codes  Laws    1907,    sec.    3767;    Burson    t. 

1905,  sec.  8462;   (Idaho)  Bey.  Codes,  Cowles,  25  Cal.  535,  538. 
see.  4773;   (Mont.)  Bey.  Codes  1907, 

§  496.    Washingfton — ^To  Pay  Over  Moneys,  etc. 

It  is  the  duty  of  every  justice,  on  the  first  Mondays  in  January 
and  July  in  every  year,  and  on  going  out  of  oflBce  to  pay  over  to 
the  treasurer  of  his  county  all  money  he  may  have  received  on  ac- 
count of  fines,  and  all  fees  which  may  have  remained  unclaimed 
in  his  hands  for  twelve  months;  and  he  must,  at  the  same  time, 
deliver  to  such  treasurer  a  statement  in  writing,  showing  by  items 
the  sources  from  which  such  money  was  derived,  and  must  append 
thereto  an  afiSdavit  that  he  has  received  no  other  money  fines,  not 
before  paid  over  to  such  treasurer,  and  has  no  other  fees  unclaimed 
for  twelve  months  in  his  hands;  and  the  treasurer's  receipt  there- 
for he  must  file  with  the  auditor,  who  must  give  him  a  quietus.^ 

1  Bern,  ft  BaL  Ann.  Code,  sec.  6541. 

§  497.    Undertaking  Mentioned  in  the  Code — ^Requisites  of. 

In  any  case  where  an  undertaking  or  bond  is  authorized  or  re- 
quired by  any  law  of  California,  the  ofiicer  taking  the  same  must, 
except  in  the  case  of  such  a  corporation  as  is  mentioned  in  the 
next  preceding  section,  require  the  sureties  to  accompany  it  with 
an  affidavit  that  they  are  each  residents  and  householders,  or  free- 
holders, within  the  state,  and  are  each  worth  the  sum  specified  in 
the  undertaking  or  bond,  over  and  above  all  their  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution;  but  when 
the  amount  specified  in  the  undertaking  or  bond  exceeds  three 
thousand  dollars,  and  there  are  more  than  two  sureties  thereon, 
they  may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  the  amount  specified  in  the  undertaking  or  bond, 
if  the  whole  amount  is  equivalent  to  that  of  two  suf&cient  sure- 
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ties.    Any  corporation  authorized  by  law  may  become  sole  surety 
on  such  bond.^ 

1  Kerr'i  Cyc.  C.  C.  P.,  see.  1057. 

§  498.    New  Undertaking  Ordered  When— Failure  to  Give,  etc. 

Whenever  an  undertaking  has  been  given  and  approved  in  any 
action  or  proceeding,  and  it  is  thereafter  made  to  appear  to  the 
satisfaction  of  the  court  that  any  surety  upon  such  undertaking 
has  for  any  reason  become  insufficient,  the  court  may,  upon  notice, 
order  the  giving  of  a  new  undertaking,  with  sufficient  sureties,  in 
lieu  of  such  insufficient  undertaking.  In  case  such  new  under- 
taking so  required  shall  not  be  given  within  the  time  required  by 
such  order,  or  in  case  the  sureties  thereon  fail  to  justify  thereon 
when  required,  all  rights  obtained  by  the  filing  of  such  original 
undertaking  shall  immediately  cease.^ 

t  Kerr'8  Cjt.  G.  C.  P.,  sec.  1097;  Amd.  Mareh  15,  1907,  Stats,  ft  Amdta. 
1907,  p.  SOS;  Kerr's  Stats,  ft  Amdts.  1906-7,  p.  475. 

§  499.     Deposit  of  Money  in  Lieu  of  Undertaking. 

In  all  civil  cases  arising  in  justices'  courts,  wherein  an  under- 
taking is  required,  the  plaintiff  or  defendant  may  deposit  with 
said  justice  a  sum  of  money  in  United  States  gold  coin  equal  to 
the  amount  required  by  the  said  undertaking,  which  said  sum  of 
money  shall  be  taken  as  security  in  place  of  said  undertaking.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  92e. 

§  600.    Where  may  not  Practice  Law. 

No  justice  of  the  peace  shall  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  0.  P.,  (Utah)  Oomp.  Laws  1907,  see.  693 

c*c.    171;    (Tex.)    Sayles'   Tex.   Clr.  (Wyo.)  Comp.  Stats.  1910,  sec.  5189 

Stats.  1897,  art.  271;  (Or.)  B.  ft  G.  (Okl.)    Comp.  Laws  1909,  see.  254 

Oodee,  sec.  2506;  Lord's  Code,  see.  (Neb.)    Cobbey'a   Ann.    Stats.,   sec 

2822;  (Idaho)  Bev.  Codes,  sec.  3901;  592. 
(Mont.)  BeT.  Codes  1907,  sec.  6316; 
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CHAPTER  XXI. 

POWERS  IN  GENERAU 

§  501.  What  powers  in  general. 

S  502.  Power  to  issue  subpoenas  and  process. 

S  503.  Issuance  of  papers  without  blanks. 

§  504.  Acknowledgment  of  instruments. 

§  601.    What  Powers  in  General. 

Every  justice  of  the  peace  shall  have  power  within  his  city  and 
county,  or  county,  and  a  judge  of  a  police  or  other  inferior  court 
within  his  city  and  county,  city  or  town,  to  take  and  certify, 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real  prop- 
erty, or  of  any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of  any 
court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  state.^ 

1  (Gal.)  Kerr's  Gye.  0.  C.  P.,  sees.  Bey.  Codes,  see.  3913;    (Mont.)   Bev. 

179,    1194;    (Nev.)    Cutting's    Comp.  Codes  1907,  sees.  4654,  4655;   (S.  D.) 

Laws,  sec.  2563;    (Ariz.)   Bev.  Stats.  Comp.  Laws  1910,  see.  970,  p.  179 

1901,  sec.  291;    (N.  D.)   Bev.  Codes  (Wyo.)  Comp.  Stats.  1910,  sec.  5185 

1905,  sec.  5029;   (Tex.)  Sayles'  Tex.  (Okl.)   Comp.  I«ws  1909,  sec.  5865 

Civ.  Stots.  1897,  sec.  4613;   (Or.)  B.  (Neb.)  Cobbey's  Ann.  Stats.,  sec.  1853 

A  C.  Codes,  sec.  5342;  Lord's  Code,  (Kan.)  Dassler's  Gen.  Stats.  1909,  sec. 

sees.  962,  7109;  (Wash.)  Bem.  ft  BaL  1660;  (Colo.)  Bct.  Stats.,  sec.  4671. 
Ann.  Codes,  sees.  60,  1264;   (Idaho) 

§  602.    Power  to  Issue  Subpoenas  and  Process. 

Justices  of  the  peace  may  issue  subpoenas  in  any  action  or  pro- 
ceeding in  the  courts  held  by  them,  and  final  process  on  any  judg- 
ment recovered  therein,  to  any  part  of  the  county.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  819;   (Idaho)  Bev.  Codes,  sec.  4771; 

919;   (Nev.)   Cutting's  Comp.  Laws,  (Mont.)  Bev.  Codes  1907,  sec.  7078; 

sec.  3672;  (N.  D.)  Bev.  Codes  1905,  (S.  D.)   Comp.  Laws  1910,  sec.  107, 

sec.  8344;    (Tex.)   Sayles'  Tex.  Civ.  p.  552;  (Utah)  Comp.  Laws  1907,  sec. 

Stats.  1897,  art.  2264;  (Or.)  B.  A  C.  8765. 
Codes,    sec.    802;    Lord's   Code,   see. 

§  503.    Issuance  of  Papers  Without  Blanks. 

The  summons,  execution,  and  every  other  paper  made  or  issued 
by  a  justice,  except  a  subpoena,  must  be  issued  without  a  blank 
left  to  be  filled  by  another,  otherwise  it  is  void*^ 
13 
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1  (Cal.)  Kerr's  Cyc.  C.  0.  P.,  lee. 
920;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3664;  (Idaho)  Bey.  Codes,  sec. 
4772;  (Mont.)  Rer.  Codes  1907,  sec. 
7079;  (S.  D.)  Comp.  Laws  1910,  sec. 
108,  p.  552;  (Utah)  Comp.  Laws  1907, 
sec.  3666;   (Okl.)   Comp.  Laws  1909, 


sec.  6467;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  2038;  Brann  t.  Blum,  138 
Cal.  644,  647,  72  Pac.  168. 

Nebraska^ — As  to  docket,  see  Ann. 
Stats.,  sec.  2038;  Srowbridge  T. 
MUler  (Neb.),  94  N.  W.  825. 


§  604.    Acknowledgment  of  Instruments. 

The  proof  or  acknowledgment  of  an  instrument  may  be  made  in 
this  state,  within  the  city,  county,  city  and  county,  or  township  for 
which  the  officer  was  elected  or  appointed,  before  either; 

1.  A  clerk  of  a  court  of  record; 

2.  A  county  recorder; 

3.  A  court  commissioner ;  * 

4.  A  justice  of  the  peace.* 


1  See  Kerr's  Civ.  Code,  sec.  1181; 
Hoag  v.  Howard,  55  Cal.  564,  565; 
Ex  parte  Carpenter,  64  Cal.  267,  268, 
30  Pac.  816;  Emerie  ▼.  Alvarado,  90 
Cal.  444^  448|  27  Pac  356;  Malond 


V.  Boscb,  104  Cal.  680,  683,  38  Pac. 
516;  People  ex  rel.  Board  Harbor 
Commrs.  v.  Pacific  Imp.  Co.,  130 
Cal.  442,  447,  62  Pac.  739. 


195  SBCuaiTY  FOB  COSTS.  §§  505-507 


CHAPTER  XXn. 

SECURITY  FOR  COSTS. 

9  505.  Securitj  for  costs  may  be  required  before  issuing  sttinmoxia. 

(  506.  Demand  for  undertaking — Form. 

§  507.  Order  staying  proceedings — ^Docket  order — Form* 

S  508.  Undertaking  for  eosts — Form. 

§  509.  Order  dismissing  action — ^Docket  order — Form. 

§  510.  Oregon — Nonresident    plaintiff,    undertaking    by,    for    disbursements. 

S  511.  Oregon — Form  of  undertaking  by  plaintiff — Deposit  in  lieu  of  under- 
taking. 

§  512.  Oregon — Security  for  costs. 

§  513.  Colorado — Nonresident's  cost  bond. 

§  514.  Colorado— Condition  of  bond. 

I  515.  Washington — ^Security  for  costs. 

§  505.     Security  for  Costs  may  be  Required  Before  Issuing 
Summons. 
Justices  may  in  all  cases  require  a  deposit  of  money  or  an  under- 
taking, as  security  for  costs  of  court,  before  issuing  a  summons.^ 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  Ill,    p.    552;    (Utah)    Oomp.    Laws 

,  see.  923;    (Idabo)    Bev.    Codes,    sec.  1907,  sec.  3769;    (Okl.)   Comp.  Laws 

4775;   (Mont.)  Bev.  Codes  1907,  sec.  1909,  see.  6457. 
7082;  (S.  D.)  Comp,  Laws  1910,  see. 

§  606.    Demand  for  Undertaking— Form. 
[Title  of  Court  and  Cause.] 

Tou  will  please  take  notice  that  the  defendant  demands  that 
the  plaintiff  g^ve  an  undertaking  for  costs  herein,  upon  the  ground 
that  plaintiff  is  a  foreign  corporation  (or  resides  out  of  the  state), 

and  he  will,  on  the day  of ,  19 ,  at  the  office  of 

,  justice  of  the  peace,  at  the  hour  of— —  o'clock, M., 

move  said  court  to  order  the  plaintiff  to  file  said  undertaking. 

The  said  motion  will  be  based  upon  the  complaint  on  file  herein. 

[Dated  and  signed.] 

§  607.    Order  Staying  Proceedings— Docket  Order— Form. 

[Title  of  Court  and  Cause.] 

It  appearing  from  [the  complaint  or  affidavit  of  defendant, 
or  from  the  evidence  of  the  trial]  that  the  plaintiff  is  a  nonresident 
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of . ,  and  the  defendant  having  demanded  that  plaintiff 

file  an  undertaking  to  pay  the  costs  and  charges  that  may  be  herein 
awarded  against  the  plaintiff  by  judgment  or  in  the  progress  of  the 
action,  it  is  ordered  that  all  proceedings  herein  be  stayed  until 
the  plaintiff  file  an  undertaking,  executed  by  two  or  more  persons, 
to  pay  said  costs  and  charges,  not  exceeding  three  hundred  dollars. 

Dated  and  signed. 

§  508.    Undertaking  for  Costs — Fotbl 

[Title  of  Court  and  Cause.] 
Whereas,   the   plaintiff   in   this   action,   has   been   ordered   by 

— . ,  justice  of  the  peace,  to  file  an  undertaking  conditioned 

that  the  plaintiff  will  pay  all  such  costs  and  charges  as  may  be 
awarded  against  the  plaintiff  by  judgment,  or  in  the  progress  of 
said  action,  not  exceeding  the  sum  of  three  hundred  dollars,  now, 
we  promise  that  if  any  costs  or  charges  are  awarded  against  the 
plaintiff  by  judgment,  or  in  the  progress  of  said  action,  we  will 
pay  the  same  to  the  amount  of  three  hundred  dollars. 

Signed,  justified  and  dated. 

§  509.    Order  Dismissing  Action— Docket  Order— FonxL 

[Title  of  Court  and  Cause.] 
The  plaintiff  having  failed  to  file  the  undertaking  for  costs,  as 

ordered  by  this  court  on  the  day  of ,  19 ,  and 

more  than  thirty  days  having  elapsed  since  said  order  was  made, 
this  action  was  dismissed. 

Dated  and  signed. 


§  510.  Oregon— Nonresident  Plaintiff,  Undertaking  by,  for 
Disbursements. 
If  the  plaintiff  is  a  nonresident  of  the  county,  the  justice  may 
require  him  to  give  an  undertaking  with  one  or  more  sureties  for 
the  disbursements  of  the  action  before  issuing  the  summons;  and 
if  at  any  time  before  the  commencement  of  the  trial  the  defendant 
apply  therefor,  the  justice  must  require  such  plaintiff  to  give  such 
undertaking;  but  if  the  plaintiff  is  a  resident  of  the  county,  the 
justice  may,  in  his  discretion,  upon  a  like  application  on  part  of 
the  defendant,  require  such  plaintiff  to  give  such  undertaking.* 

1  Lord's  Or.  Laws,  sec.  2421. 
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§  611.     Oregon— Form  of  Undertakixig  by  Plaintiff— Deposit  in 
Lien  of  Undertaking. 

The  undertaking  may  be  substantially  in  the  following  form: 
"I,  A  B,"  or  "We,^  B  and  C  D,  undertake  to  pay  E  F,  the  de- 
fendant in  this  action,  all  disbursements  that  may  be  adjudged  to 
him  in  this  action."  The  sureties  must  possess  the  qualifications 
of  bail  upon  arrest,  and,  if  required  by  the  defendant,  must  justify 
in  a  sum  not  less  than  fifty  dollars.  A  deposit  with  the  justice 
of  such  sum  as  he  may  deem  sufficient  shall  be  equivalent  to  giving 
the  required  undertaking;  and  if  the  undertaking  or  deposit  in 
lieu  thereof  be  not  given  or  made  by  the  time  the  action  is  at  issue 
and  ready  for  trial  on  a  question  of  fact,  the  justice  must  dismiss 
the  action  as  for  want  of  prosecution.^ 

1  Lord's  Or.  Laws,  sec.  2422. 

§  612.    Oregon— Security  for  Costi. 

The  justice  may,  in  his  discretion,  require  prosecutor  in  a  crimi- 
nal action  to  give  security  for  costs  and  disbursements,  before  fil- 
ing or  receiving  the  complaint  therein,  in  the  amount  authorized 
in  civil  actions,  and  not  otherwise.* 

1  Lord's  Or.  Laws,  see.  2517. 

§  513*    Colorado — Nonresident's  Cost  Bond. 

No  person  who  is  not  a  resident  of  Colorado  can  commence  an 
action  before  a  justice  of  the  peace,  until  such  nonresident  shall 
file  with  the  justice  bief  ore  whom  such  action  may  be  brought,  a  bond, 
with  sufficient  security  for  the  payment  of  all  costs  which  may  be 
awarded  against  the  plaintiff,  should  he  fail  in  his  suit;  which 
bond  must  be  in  the  following  form,  as  near  as  may  be,  inserting 
the  names  of  the  parties,  the  county  and  state : 

State  of  Colorado, 
County, 

Demand  $ 


I,  E  P,  do  enter  myself  security  for  all  costs  that  may  accrue  in 

the  above  case,  this day  of ,  19 . 

B p: .     [L.  S.]  ^ 

t  (Colo.)  Bev,  Stats.  1908,  see.  3722. 
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§  614.    Colorado — Condition  of  Bond. 

Such  bond  must  be  signed  by  the  security,  and  if  the  said  plain- 
tiff be  defeated  in  his  suit,  discontinue  or  make  default,  and  do 
not,  within  ten  days  thereafter,  pay  to  the  justice  all  the  costs  that 
may  have  been  occasioned  to  the  defendant,  to  the  justice,  con- 
stable, jurors  or  witnesses,  the  justice  shall  issue  execution  against 
the  security  for  the  amount  thereof,  accompanied  with  a  bill  of 
costs,  in  which  shall  be  set  down  every  particular  charge.  And  if 
any  suit  be  conmienced  by  a  nonresident,  as  aforesaid,  without 
filing  a  bond  for  costs  as  aforesaid,  the  suit  must  be  dismissed  on 
the  motion  of  the  defendant,  and  the  plaintiff  shall  be  liable  to  pay 
all  costs  occasioned  thereby,  and  execution  may  issue  therefor  as 
in  other  cases.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  8723. 

§  516.    Washinj^n— Security  for  Costs. 

Whenever  the  plaintiff  is  a  nonresident  of  the  county,  the  jus- 
tice may  require  of  him  security  for  the  costs  in  a  sum  not 
exceeding  fifty  dollars  at  the  time  of  the  commencement  of  the 
action.  After  an  action  has  been  commenced  by  a  nonresident 
plaintiff  and  no  security  given  for  costs,  the  defendant  may  re- 
quire such  security  by  motion;  when  allowed  all  proceedings 
must  be  stayed  until  such  security  has.  been  given«^ 

* 

i  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1777* 
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CHAPTER  XXni. 

COMMENCEMENT  OP  ACTION. 

I  510.    Action  in  justices'  court,  how  commenced. 

S  517.    When  an  action  is  commenced. 

i  518.     Washington — Civil  actions,  how  commenced. 

§  616.    Action  in  Justices'  Court,  How  Commenced. 

An  action  in  a  justice's  court  is  commenced  by  filing  a  complaint.^ 

1  (Oal.)  Kerr's  Cjc  G.  C.  P.,  see.  North  Dakota.— Cowan  v.  Farrell, 

S39;    (Nov.)    Cutting's    Comp.   Laws       T  N.  D.  397,  75  N.  W.  771;  Benoit 

1900,  see.  8609;    (Aria.)   Bev.  Stats.       r.  Bevoir,  8  N.  D.  226,  77  N.   W. 

1901,  see.  2067;  (N.  M.)  Comp.  Laws       605;  Deering  ft  Co.  v.  Vennem,  7  N. 
1897,  see.  2920;  (Or.)  B.  ft  C.  Codes,       p.  575^  75  n.  W.  926. 

sec.  51;  (Wash.)  B.  ft  B.  Codes,  see. 

1755;  (Idaho)  Bev.  Codes,  sec.  4650;  ^^^    Dakota.— Jewett    v.    Sund- 

(Mont.)  Bev.  Codes  1907,  sec.  6993;  ^»<*»  ^  ®-   ^-   ^^^»   ^^    N-   '^'   20; 

(a  D.)   Comp.  Laws  1910,  sec.  10,  Leonosio  v.  Bartilino,  7  S.  D.  93,  63 

p.   537;    (Utah)    Comp.   Laws    1907,  N.  W.  543. 

see.  3675;  (Wyo.)  Comp.  Stats.  1910,  ^O'  authorities  in  other  states,  see 

see.  5193;  (Old.)  Comp.  Laws  1909,  (Mont.)    52   Pac.    658;    (Mont.)    57 

sec.    6278;     (Neb.)     Cobbey's    Ann.  Pac.  181;  (Mont.)  62  Pac.  686,  920; 

Stats.  1909,  sec.  1856;  (Kan.)  Dass-  (Mont.)    72   Pac.   656;    (Mont.)    74 

tor's    Gen.    Stats.    1909,    sec.    5682;  Pac.  410,  693;  (Mont.)  83  Pac.  884; 

(N.  D.)  Bev.  Codes  1905,  sec.  8358;  (Mont.)    92  Pae.   965;     (Mont.)    93 

McGrath   v.  Hyde,   81   CaL   38,   22  Pac.  344. 
Pae.  293. 

§  517.    When  an  Action  is  Commenced. 

An  action  is  commenced  when  the  complaint  is  filed.^ 
t  Kerr's  Cye.  0.  C.  P.,  see.  350. 

§  618.    Washington — Civil  Actions,  How  Commenced. 

Civil  actions  in  the  several  justices'  courts  of  this  state  may  he 
instituted  either  hy  the  voluntary  appearance  and  agreement  of 
the  parties,  by  the  service  of  a  summons,  or  by  the  service  upon 
the  defendant  of  a  true  copy  of  the  complaint  and  notice,  which 
notice  must  be  attached  to  the  copy  of  the  complaint,  and  cite 
the  defendant  to  be  and  appear  before  the  justice  at  the  time 
and  place  therein  specified,  which  must  not  be  less  than  six  nor 
more  than  twenty  days  from  the  date  of  filing  the  complaint.^ 

i  Bern,  ft  BaL  Ann.  Codes  ft  Stats.,  sec.  1755. 
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CHAPTER  XXIV. 

STATUTES  OF  LIMITATION. 

f  519,  Commencement  of  eivil  actions. 

f  520.  ■  Within  five  years. 

I  521.  Independent  action  on  judgment — When  barred. 

§  522.  Statute  of  limitations. 

§  523.  Within  four  years. 

§  524.  Within  three  years. 

§  525.  Within  two  years. 

8  529.  Within  one  year. 

9  527.  Within  six  months. 

§  528.  Within  six  months — Actions  against  county  on  rejected  claimi. 

f  529.  Actions  for  relief  not  otherwise  provided  for. 

§  530.  Action  on  mutual  account. 

§  531.  Actions  by  the  people — Same — State  hospital  patients. 

§  532.  Money  or  property  deposited. 

§  533.  Thirty  days — Actions  under  'local  improvement"  act  of  1901« 

i  534.  Time  suspended  where  defendant  is  aut  of  state. 

S  535.  Persons  under  disabilities. 

fi  536.  Where  person  entitled  dies  before  limitation  expires. 

S  537.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

i  538.  Where  judgment  reversed. 

§  539.  Where  action  stayed  by  injunction. 

9  540.  Disability  must  exist  when  right  of  action  accrued. 

9  541.  When  two  or  more  disabilities  exist,  etc. 

9  542.  Actions  against  directors. 

9  543.  Acknowledgment  or  new  promise  must  be  in  writing. 

9  544.  Limitation  laws  of  other  states,  effect  of. 

§  619.    Commencement  of  Civil  Actions. 

Civil  actions  can  only  be  commenced  within  the  periods  prescribed 
by  law,  after  the  cause  of  action  shall  have  accrued}-. 

1  Kerr's  Cyc.  0.  C.  P.,  sec.  312. 

§  620.    Within  Five  Years. 
Within  five  years  mnst  be  commenced: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States  or  of  any  state  within  the  United  States. 

2.  An  action  for  mesne  profits  of  real  property.^ 
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1  Kerr'f  Cyc.  C.  C.  P.,  sec.  336.  justice  of  the  peace  after  the  dye 

Time    of    Commencing   Actions —  year  limitation  prescribed  by  section 

Statute  of  Limitations — Code  of  Civil  336:  John   Heinlen   Co.   v.  Cadwell 

Procedure,  sections  685,  925,  held  not  (Cal.  App.),  84  Pac.  443. 
to  authorize  action  on  judgment  of 

§  621.    Independent  Action  on  Jndgment — ^When  Barred. 

Section  685  of  the  Code  of  Civil  Procedure  does  not  provide  a 
different  period  of  limitation  from  section  336  of  the  code,  and 
with  section  925  does  not  authorize  an  independent  action  in  the 
saperioar  court  on  a  judgment  rendered  in  the  justice's  court  after 
the  lapse  of  five  years.^ 

^  Kerr's  Cyc.  C.  0.  P.,  see.  685.  the  enforcement  of  a  judgment  made 

See    John    Heinlen    Co.    y.    CadweU  more  than  five  jears  from  its  entry 

(CaL  App.,  Feb.  12,  1906),  84  Pac.  by  leave  of  the   court,  on  motion,  or 

443.  by  judgment  founded  on  supplemental 

A  justice's  judgment  is  not  within  pleadings:  Kerr's  Cyc.  C.  C.  P.,  sec. 

the  provisions  of   seetion  685  of  the  836.    See  John  Heinlen  v.  Cadwell, 

Code  of  Civil  Procedure,  providing  for  3  CaL  App.  Dee.  80,  84  Pac.  443. 

§  B22.    Statute  of  Limitations. 

Loss  of  docket  of  a  justice  will  not  prevent  the  five  years  within 
which  a  judgment  expires  from  running.^ 

1  VThite  V.  Clark,  8  CaL  512. 

§  523.    Within  Four  Years. 

Within  four  years  must  be  commenced : 

1.  Action  upon  any  contract,  obligation  or  liability  founded 
upon  an  instrument  in  writing  executed  within  this  state ; 

2.  An  action  to  recover  a  balance  due  upon  a  mutual,  open  and 
current  account  or  upon  an  open  book  account.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  337. 

§  624    Within  Three  Years. 

Within  three  years  must  be  commenced; 

1.  An  action  upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture ; 

2.  An  action  for  trespass  upon  real  property ; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal 
property  j 
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4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued  until 
the  discovery,  by  the  aggrieved  party,  of  the  facts  constituting  the 
fraud  or  mistake.^ 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  338. 

§  626.    Within  Two  Years. 

Within  two  years  must  be  commenced: 

1.  An  action  upon  a  contract,  obligation  or  liability  not  founded 
upon  an  instrument  of  writing,  other  than  that  mentioned  in  sub- 
division two  of  section  three  hundred  thirty-seven  of  the  Code  of 
Civil  Procedure ;  or  an  action  founded  upon  an  instrument  of  writ- 
ing executed  out  of  the  state; 

2.  An  action  against  a  sheriff,  coroner,  or  constable  upon  a  lia- 
bility incurred  by  the  doing  of  an  act  in  his  official  capacity  and  in 
virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  including 
the  nonpayment  of  money  collected  upon  an  execution.  But  this 
subdivision  does  not  apply  to  an  action  for  an  escape.^ 

I  Kerr's  Cyc.  G.  0.  P.,  sec.  339. 

§  626.    Within  One  Year. 

Within  one  year  must  be  commenced : 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when 
the  action  is  given  to  an  individual,  or  to  an  individual  and  the 
state,  except  when  the  statute  imposing  it  prescribes,  a  different  limi- 
tation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a  crim- 
inal action,  for  a  forfeiture  or  penalty  to  the  people  of  this  state. 

3.  An  action  for  libel,  slander,  assault,  battery,  false  imprison- 
ment, seduction  or  for  injury  to  or  for  the  death  of  one  caused  by 
the  wrongful  act  or  neglect  of  another  or  by  a  depositor  against 
a  bank  for  the  payment  of  a  forged  or  raised  check. 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of 
a  prisoner  arrested  or  imprisoned  on  civil  process. 

5.  An  action  against  a  municipal  corporation  for  damages  or  in- 
juries to  property  caused  by  a  mob  or  riot.^ 

1  Kerr's  Cyc.  0.  C.  P.|  see.  340. 
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§  1^97.    Within  Six  Months. 

Within  six  months  must  be  commenced : 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property, 
seized  by  any  such  officer  in  his  official  capacity  as  tax  collector, 
or  to  recover  the  price  or  value  of  any  goods,  wares,  merchandise, 
or  other  personal  property  so  seized,  or  for  damages  for  the  seizure, 
detention,  sale  of,  or  injury  to  any  goods,  wares,  merchandise,  or 
other  personal  property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as  provided 
in  section  three  hundred  and  forty-seven  of  the  Civil  Code.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  341. 

§  628.     Within  Six  Months— Actions   Against  County  on  Re- 
jected Claims. 
Actions  on  claims  against  a  county,  which  have  been  rejected  by 
the  board  of  supervisors,  must  be  commenced   within  six  months 
after  the  first  rejection  thereof  by  such  board.^ 

1  Kerr'g  Cyc.  C.  C.  P.,  mc.  342. 

§  529.    Actions  for  Belief  not  Otherwise  Provided  for. 

An  action  for  relief  not  otherwise  provided  for  must  be  com- 
menced within  four  years  after  the  cause  of  action  shall  have  ac- 
crued.* 

1  Eerr'B  Cyc.  0.  0.  P.,  see.  343. 

§  530.    Action  on  Mutual  Account 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on 
either  side.* 

1  Kerr's  Cyc.  G.  G.  P.,  sec.  344. 

§  531.     Actions  by  the  People— Same— State  Hospital  Patients. 

The  limitations  prescribed  in  the  Code  of  Civil  Procedure  apply 

to  actions  brought  in  the  name  of  the  state  or  for  the  benefit  of  the 
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state,  in  the  same  maimer  as  to  actions  by  private  parties,  except 
that  actions  for  the  recovery  of  money  due  on  account  of  the 
presence  of  patients  at  the  state  hospitals  may  he  commenced  at  any 
time  within  three  years  after  the  accrual  of  the  same.^ 

I  Kerr's  Cye.  C.  0.  P.,  eec.  a45. 

§  S32.    Honey  or  Property  Deposited. 

To  actions  brought  to  recover  money  or  other  property  deposited 
with  any  bank,  banker,  trust  company,  or  savings  and  loan  society, 
there  is  no  limitation.^ 

1  Kerr'i  Cjc.  G.  C.  P.,  sec.  348. 

§  633.     Thirty  Days— Actions  Under  ''Local  Improvement''  Act 
of  1901. 

Any  action  to  contest  an  assessment  levied  by  the  legislative  body 
of  any  municipality  under  the  terms  of  the  "local  improvement 
act  of  1901,"  must  be  commenced  within  thirty  days  after  the  entry 
upon  the  minutes  of  such  legislative  body  of  the  resolution  provided 
for  in  section  eight  of  said  "local  improvement  act  of  1901."  * 

1  Kerr's  Cyc  C.  C.  P.,  eec.  349. 

§  634.     Time  Suspended  Where  Defendant  is  Out  of  State. 

If,  when  the  cause  of  action  accrues  against  a  person,  he  is  out 
of  the  state,  the  action  may  be  commenced  within  the  term  herein 
limited,  after  his  return  to  the  state,  and  if,  after  the  cause  of  ac- 
tion accrues,  he  departs  from  the  state,  the  time  of  his  absence  is 
not  part  of  the  time  limited  for  the  commencement  of  the  action.^ 

X  Kerr'fl  Cyc.  C.  C.  P.,  sec.  351. 

§  636.    Persons  Under  Disabilities. 

If  a  person  entitled  to  bring  an  action  be,  at  the  time  the  cause 
of  action  accrued,  either : 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the 
sentence  of  a  criminal  court  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  «  necessary  party 
with  her  in  commencing  such  action: 
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— ^The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action.^ 

1  Kerr's  Cye.  C.  C.  P.^  sec.  352. 

§  536.  Where  Person  Entitled  Dies  Before  Limitation  Expires. 
If  a  person  entitled  to  bring  an  action  die  before  the  expiration 
of  the  time  limited  for  the  commencement  thereof,  and  the  cause  ot 
action  survive,  an  action  may  be  commenced  by  his  representatives, 
after  the  expiration  of  that  time,  and  within  six  months  from  his 
death.  If  a  person  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be  com- 
menced against  his  representatives,  after  the  expiration  of  that 
time,  and  within  one  year  after  the  issuing  of  letters  testamentary 
or  of  administration.^ 

1  Kerr's  Cyc.  C.  G.  P.,  see.  853. 

§  537.    In  Suits  by  Aliens,  Time  of  War  to  be  Dedncted. 

When  a  person  is  an  alien  subject,  or  citizen  of  a  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  the  war  is 
not  part  of  the  period  limited  for  the  commencement  of  the  action.^ 

1  Kerr's  Cye.  C.  C.  P.,  see.  dM. 

§  538.    Where  Judgment  Beversed. 

If  an  action  is  commenced  within  the  time  prescribed  therefor,  and 
a  judgmeoft  therein  for  the  plaintiff  be  reversed  on  appeal,  the 
plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  represen- 
tatives, may  commence  a  new  action  within  one  year  after  the  re- 
versal.* 

1  Kerr's  Cyc.  G.  G.  P.,  sec.  355. 

§  539.    Where  Action  Stayed  by  Injunction. 

When  the  commencement  of  an  action  is  stayed  by  injunction 
or  statutory  prohibition,  the  time  of  the  continuance  of  the  in- 
junction or  prohibition  is  not  part  of  the  time  limited  for  the  com- 
mencement of  the  action.* 

&  Kerr's  Gyc.  C.  C.  P.|  sec.  350. 
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§  540.    Disability  Must  Exist  When  Bight  of  Action  Accrued. 

No  person  can  avail  himself  of  a  disability,  unless  it  existed  when 
his  right  of  action  accrued.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  357. 

§  541.    When  Two  or  More  Disabilities  Exist,  etc. 

When  two  or  more  disabilities  coexist  at  the  time  the  right  of 
action'  accrues,  the  limitation  does  not  attach  until '  they  are  re- 
moved.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  358. 

§  542.    Actions  Against  Directors. 

Actions  against  directors  or  stockholders  of  a  corporation,  to  re- 
cover a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law,  must  be  brought  within  three  years  after  the  dis- 
covery by  the  aggrieved  party  of  the  facts  upon  which  the  penalty 
or  forfeiture  attached,  or  the  liability  was  created.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  359. 

§  543.    Acknowledgment  or  New  Promise  must  be  in  Writing. 

No  acknowledgment  or  promise  is  sufi&cient  evidence  of  a  new 
or  continuing  contract,  by  which  to  take  the  case  out  of  the  opera- 
tion of  this  title,  unless  the  same  is  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  360. 

§  544.    Limitation  Laws  of  Other  States,  Effect  of. 

When  a  cause  of  action  has  arisen  in  another  state,  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  thereon  cannot  there  be 
maintained  against  a  person  by  reason  of  the  lapse  of  time,  an 
action  thereon  shall  not  be  maintained  against  him  in  this  state, 
except  in  favor  of  one  who  has  been  a  citizen  of  this  state,  and  who 
has  held  the  cause  of  action  from  tiie  time  it  accrued.* 

1  Kerr's  Cye.  C.  C.  P.,  sec.  361. 
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CHAPTER  XXV. 

PLACE  OP  COMMENCEMENT. 

S  545.  Place  of  commencement. 

S  546.  Action  for  damages  for  breach  of  contract — ^Where  brought. 

S  547.  Colorado— Yenue  of  actions. 

9  548.  Colorado — If  no  justice  in  township. 

5  549.  Oregon — ^Where  action  may  be  commenced. 

S  550.  Washington — ^Venue  of  actions — Precinct  of  defendant's  residence. 

§  546.    Place  of  Oommencement. 

Actions  in  justices'  courts  must  be  commenced: 

1.  If  there  be  no  justices'  court  for  the  township  or  city  in  which 
the  defendant  resides:  in  any  city  or  township  of  the  county  in 
which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  severally, 
bound  in  any  debt  or  contract,  or  otherwise  jointly  liable  in  the 
same  action,  and  reside  in  different  townships  or  different  cities  of 
the  same  county,  or  in  different  counties:  in  the  township  or  city 
in  which  any  of  the  persons  liable  may  reside ; 

3.  In  cases  of  injury  to  the  person  or  property :  in  the  township 
or  city  where  the  injury  was  committed,  or  where  the  defendant 
resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  thereof, 
or  damages  for  taking  or  detaining  the  same:  in  the  township  or 
city  in  which  the  property  may  be  found,  or  in  which  the  property 
was  taken,  or  in  which  the  defendant  resides ; 

5.  When  the  defendant  is  a -nonresident  of  the  county:  in  any 
township  or  city  wherein  he  may  be  found ; 

6.  When  the  defendant  is  a  nonresident  of  the  state:  in  any 
township  or  city  in  the  state ; 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a 
particular  place,  and  resides  in  another  county,  township,  or  city : 
in  the  township  or  city  in  which  such  obligation  is  to  be  performed, 
or  in  which  he  resides;  and  the  township  or  city  in  which  the 
obligation  is  incurred  shall  be  deemed  to  be  the  township  or  city 
in  which  it  ir  to  be  performed,  unless  there  is  a  special  contract  to 
the  contrary; 
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8.  When  the  parties  voluntarily  appear  and  plead  without  sum- 
mons :  in  any  township  or  city  in  the  state. 

9.  In  all  other  cases:  in  the  township  or  city  in  which  the  de- 
fendant resides.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
832;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3113;  (Ariz.)  Rev.  Stats.  1901, 
soc.  2056;  (Tex.)  Sayles*  Tex.  Civ, 
Stats.  1897,  art.  1585;  (Idaho)  Bev. 
Codes,  sec.  4639;  (Mont.)  Bev.  Codes 
1907,  sec.  6986;  (8.  D.)  Comp.  Laws 
1910,  sec.  4,  p.  536;  (Utah)  Comp. 
Laws  1907,  see.  3668;  Cole  v. 
Pisher,  66  Cal.  441,  442,  5  Pac. 
915;  Prinze  v.  City  of  Fresno,  88 
Cal.  407,  410,  26  Pac.  606;  McGor- 
ray  v.  Superior  Court,  141  Cal.  266, 
267,  74  Pac.  853;  Jolley  v.  Foltz, 
34  Cal.  321,  326. 

Idaho. — Webster  v.  Oregon  Short 
Line  By.,  6  Idaho,  312,  55  Pac.  661; 
Purdum  t.  NeU,  10  Idaho,  263,  77 
Pac.  e31. 


Nevada.— Bobinson  ▼.  Kind,  23 
Nev.  330;  Williams  v.  Keller,  6  Nev. 
141;  State  v.  Shan,  21  Nev.  222; 
Allen  V.  Beilly,  15  Nev.  452;  Conley 
V.  Chedie,  7  Nev.  336;  H.  &  N.  G. 
&  S.  M.  Co.  V.  Bajazette  G.  &  S.  M. 
Co.,  1  Nev,  32S;  Table  Mountain  Co. 
V.  WaUers'  Defeat  Co.,  4  Nev.  218; 
Kercheral  v.  McKenney,  4  Nev.  294; 
Sheckles  v.  Sheckles,  3  Nev.  404; 
Clark  V.  Lyon  Co.,  8  Nev.  181;  Lyon 
Co.  V.  Washoe  Oo.,  6  Nev.  241; 
Hooton  V.  Kinney,  5  Nev.  194. 

Utah. — Klopenstein  v.  Woolf,  3 
Utah,  426,  4  Pac.  227;  Kansas  City 
H.  Co.  V.  Neilson,  10  Utah,  27,  36 
Pac.  131. 


§  646.  Action  for  Damages  for  Breach  of  Contract — ^Where 
Brought. 
An  action  brought  in  the  justice's  court  to  recover  damages  for 
breach  of  contract  may  be  brought  in  the  township  or  city  where 
the  obligation  is  to  be  performed,  or  in  which  the  defen4ant  re- 
sides; and  if  it  is  brought  in  the  place  where  the  obligation  is  to 
be  performed,  the  summons  may  be  served  out  of  the  county  of 
the  justice  before  whom  the  action  is  brought.^ 


1  Cole  V.  Pisher,  66  Cal.  441-443, 
5  Pac.  915.  See  Allen  v.  Napa  Co., 
82  Cal.  187,  188,  23  Pac.  43.  See, 
also,  Kerr's  Cyc.  C.  C.  P.,  sec.  832; 
Prince  v.  City  of  Fresno,  88  Cal.  407, 
410,  26  Pac.  606;  McGorray  v.  Su- 
perior Court,  141  Cal.  266,  267,  74 
Pac.  853. 

Code  of  CivU  Procedure,  section 
890,  subdivision  4,  providing  that, 
if  an  objection  that  the  action  be- 


fore a  justice  is  brought  in  the 
wrong  county  is  overruled,  it  is  cause 
for  reversal  on  appeal,  does  not  pre- 
vent defendant,  on  such  objection 
being  erroneously  overruled,  from 
appealing  both  on  questions  of  law 
and  fact,  so  as  to  enable  the  appel- 
late court  to  dismiss  the  case:  Hol- 
brook,  Merrill  &  Stetson  v.  Superior 
Court  of  Sacramento  County,  106 
CaL  589,  39  Pac  936. 
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§  547.    Oolorado — Venue  of  Actions. 

Suit  must  be  commenced  before  justices  in  the  township  in  which 
the  debtor  or  person  sued  resides  unless  the  cause  of  action  occurred 
in  the  township  in  which  the  plaintiff  resides,  in  which  case  the  suit 
may  be  commenced  where  the  cause  of  action  accrued  or  is 
specifically  made  payable.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3719. 

§  548.    Colorado — ^If  No  Justice  in  Township. 

If  no  justice  of  the  peace  resides  in  the  township  in  which  the 
defendant  resides,  or  in  which  the  cause  of  action  accrued,  the  suit 
must  be  brought  before  the  justice  of  the  peace  nearest  to  the  resi« 
dence  of  such  debtor  within  the  county ."^ 

i  (Colo.)  Bev.  Stats.  1906,  sec.  3720. 

§  548.    Oregon — ^Where  Action  may  be  Oommenced. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  statute, 
the  cause  of  action,  or  some  part  thereof,  must  have  arisen  within 
the  county  where  the  action  is  commenced,  or  upon  a  lake,  river, 
or  other  water  bordering  upon  such  county  and  opposite  thereto ; 
but  otherwise  than  this  the  jurisdiction  of  a  justice's  court  does 
not  depend  upon  where  the  cause  arose ;  provided,  that  the  plain- 
tiff or  defendant  shall  reside  in  the  precinct  where  the  action 
is  commenced,  or  pe):sonal  service  can  be*  had  on  the  defendant 
in  any  precinct  in  the  county;  and  further  provided,  that  in 
counties  having  a  population  exceeding  eighty  thousand  inhab- 
itants no  action  in  a  justice's  court  shall  be  commenced  except 
in  the  precinct  or  district  where  the  defendant  resides  or  may 
be  found,  and  if  the  defendant  do  not  reside  in  the  state  the 
action  may  be  commenced  in  any  precinct  or  justice  district  in 
the  state.* 

1  Lord's  Or.  Laws,  see.  953. 

§  550.    Washington— Venue  of   Actions— Precinct  of  Defend- 
ant's Residence. 

All  civil  actions  commenced  in  a  justice  court  against  a  defend- 
ant or  defendants  residing  in  a  city  or  town  of  more  than  three 
thousand  inhabitants  shall  be  brought  in  the  justice  court  of  the 
precinct  in  said  city  or  town  in  which  one  or  more  of  such  de- 
fendants reside.* 

X  Bern.  &  Bal.  Aniu  Codes  &  Stats.,  see.  1756. 
14 
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CHAPTER  XXVI. 

JOINDER  OF  CAUSES. 

S  551.    What  causes  of  action  may  be  united. 

§  552.    Union  of  causes  must  be  authorized  by  statute. 

I  553.     Improper  union  must  be  raised  by  demurrer. 

§  554.     Action  on  expressed  contract  and  on  implied  contract  unitable. 

§  555.  Breach  of  contract  of  direct  payment  and  breach  for  damages  nn- 
liquidated  unitable. 

§  556.  Cause  of  action  arising  in  plaintiff's  own  right  may  be  united  with 
assigned  cause  of  action. 

§  557.     Contract  and  tort  not  unitable. 

S  558.  Breach  of  express  contract  and  conyerslon  of  personal  property  not 
unitable. 

§  559.    Injury  to  person  not  unitable  with  injury  to  property. 

§  560.  Action  to  recover  personal  property  not  unitable  with  action  for  dam- 
ages for  injury. 

§  561.     Colorado — ^Joinder  of  actions — ^Parties  must  bring  forward  all  demands. 

§  651.    What  Causes  of  Action  may  be  United. 

The  plaintiff  may  unite  several  causes  of  action  in  the  same 
complaint,  where  they  all  arise  out  of, 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  without  dam- 
ages for  the  withholding  thereof,  or  for  waste  committed  thereon, 
and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or  without 
damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by  oper- 
ation of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property ; 

8.  Claims  arising  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action,  and  not  included  within 
one  of  the  foregoing  subdivisions  of  this  section. 

The  causes  of  action  so  united  must  all  belong  to  one  only  of 
these  classes,  and  must  affect  all  the  parties  to  the  action,  and  not 
require  different  places  of  trial,  and  must  be  separately  stated; 
but  an  action  for  malicious  arrest  and  prosecution^  or  either  of 
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them,  may  be  united  with  an  action  for  either  an  injury  to  char- 
acter or  to  the  person.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
Bee.  427;  (Ariz.)  Bev.  Stats.  1901,  sec. 
1280;  (N.  D.)  Bev.  Codes  1905,  sec. 
6877;  (Tex.)  Sayles'  Tex.  Civ.  Stata. 
1897,  art  1453;  (Or.)  Lord's  Or. 
Laws,  sec.  94;  (Wash.)  B.  &  B. 
Codes,  sec  296;  (Idaho)  Bev.  Codes, 
see.  4169;  (Utah)  Comp.  Laws  1907, 
sec.  2961;  (Wyo.)  Comp.  Stats. 
1910,  sec.  4380;  (Okl.)  Comp.  Laws 
1909,  sec  5628;  (Neb.)  Cobbey's 
Ann.  Stats.,  see.  1096;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  5715; 
(Colo.)  Mill's  Ann.  Stats.  1905,  sec. 
2644;  Brown  v.  Bice,  51  Cal.  489, 
491;  Locke  ▼.  Peters,  65  Cal.  161, 
162,  3  Pac.  657,  659;  Johnson  v. 
Kirby,  65  Cal.  482,  488,  4  Pac.  458, 
462;  Beynolds  V.  Lincoln,  71  Cal.  183, 
188,189,9  Pac.  176, 178, 12  Pac.  449; 
Furlong  v.  Cooney,  72  Cal.  322,  329, 
14  Pac.  12,  16;  Fraser  v.  Oakdale 
Lumber  &  Water  Co.,  73  Cal.  187, 
190;  Smith  r.  Smith,  80  Cal.  323, 
324,  21  Pac.  4,  22  Pac.  186,  187,  549; 
People  y.  Central  Pac.  B.  Co.,  83  Cal. 
393,  400,  23  Pac.  303;  Bemy  v.  Olds, 
88  Cal.  537,  541,  26  Pac.  355;  Cos- 
grove  ▼.  Pisk,  90  Cal.  75,  76,  27  Pac. 
56;  Cowan  v.  Abbott,  92  Cal.  100, 
102,  28  Pac.  213;  Stark  v.  Wellman, 
96  Cal.  400,  401,  402,  31  Pac.  259; 
Thelin  ▼.  Stewart,  100  Cal.  372,  373, 
34  Pac.  861;  City  Carpet  B.  Works 
▼.  Jones,  102  Cal.  506,  510,  36  Pac. 
841;  Olmstead  ▼.  Dauphinj,  104  Cal. 
635,  640,  38  Pac.  505;  Lamb  v.  Har- 
bangh,  105  Cal.  680,  689,  89  Pac.  56; 
Hall  v.  Snsskind,  109  Cal.  203,  209, 
41  Pac.  1012;  Estrella  V.  Co.  v.  But- 
Ur,  125  Cal.  232,  234,  67  Pac.  980; 


Levy  V.  Noble,  135  Cal.  559,  560,  67 
Pac.  1033;  Baldwin  v.  Napa  &  S.  W. 
Co.,  137  Cal.  646,  649,  70  Pac.  732; 
Murphy  v.  Crowley,  140  Cal.  141, 
150,  73  Pac.  ^20;  Astill  v.  South 
Yuba  W.  Co.,  146  Cal.  55,  56,  79  Pac. 
594;  Beckman  v.  Waters,  3  Cal.  App. 
734,  737,  86  Pac.  997;  Lanigan  v. 
Neely,  4  Cal.  App.  760,  766,  89  Pac. 
441. 

Idaho. — Kruger  v.  St.  Joe  Lumber 
Co.,  11  Idaho,  504,  83  Pac.  695; 
Dangel  v.  Levy,  1  Idaho,  722;  Mills 
V.  Olennon,  2  Idaho,  105,  6  Pac.  116; 
Aulbach  v.  Dahler,  4  Idaho,  654,  43 
Pac.  322;  People  v.  Slocum,  1  Idaho, 
62;  Murphy  v.  Bussell  So  Co.,  8 
Idaho,  133,  67  Pac.  421;  Brady  v. 
Linehan,  5  Idaho,  732,  51  Pac.  761; 
White  V.  Whitcomb,  13  Idaho,  490, 
90  Pac.  1080;  Kruger  v.  St.  Joe 
Lumber  Co.,  11  Idaho,  504,  83  Pac. 
695;  Frepons  y.  Grostein,  12  Idaho, 
671,  87  Pac.  1004;  Beane  v.  Givens, 
5  Idaho,  774,  51  Pac.  987. 

UtalL — Firman  v.  Bateman,  2 
Utah,  268;  Ferguson  v.  Burt,  2  Utah, 
388;  Jensen  v.  U.  P.  By.  Co.,  6  Utah, 
253,  21  Pac.  994;  Enright  v.  Grant, 
5. Utah,  334,  15  Pac.  268;  Smith  v. 
McEvoy,  8  Utah,  58,  29  Pac.  1030; 
Johnson  v.  Meaghr,  14  Utah,  426, 
47  Pac.  861;  Wilson  v.  Sullivan,  17 
Utah,  341,  53  Pac.  994;  H.  B.  Claflin 
Co.  V.  Simon,  18  Utah,  153,  55  Pac. 
376;  Obemdorfer  v.  Moyer,  30  Utah, 
325,  84  Pac.  1102;  Shaw  v.  Utah  N. 
By,  6  Utah,  253,  21  Pac.  994;  Ster- 
ling V.  Woodmen  of  W.,  28  Utah,  505, 
80  Pae.  375. 
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§  652.    Union  of  Causes  must  be  Authorized  1^  Statute. 

No  causes  of  action  can  be  united  except  when  authorized  by 
the  statute.^ 

1  See    Kerr's    Gyc.    C.  C.  P.,  Bee.  Pae.  449;  Stark  t.  Wellman,  96  Cal. 

427;   Smith   v.   Omnibus  B.   Co.,  36  400,   401,   31   Pac.   259;    Mallory   v. 

Cal.  281,  283;  Dyer  v,  Barstow,  50  Thomas,   98   Cal.   644,  33  Pac.   757; 

Cal.  652,  654.     See  Beynolds  y.  Lin-  Thelin  v.  Stewart,  100  Cal.  372,  374, 

coin,  71  Cal.  183,  190,  9  Pac.  176,  12  34  Pac.  861. 

§  663.    Improper  Union  must  be  Raised  by  Demurrer. 

A  defect  in  the  complaint  which  improperly  joins  two  causes 
of  action  must  be  taken  by  a  demurrer  or  it  is  waived.^ 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  427.    See  Beynolds  v.  Lincoln,  71  CaL  183, 
190,  9  Pac.  176,  12  Pac.  449. 

§  664.     Action  on  Expressed  Contract  and  on  Implied  Contract 
Unitable. 
A  cause  of  action  arising  upon  an  express  contract  may  be 
properly  joined  with  another  cause  of  action  arising  upon  an 
implied  contract.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  427;  Olmstead  y.  Dauphiny,  104  Cal.  635,  640, 
38  Pac.  506. 

§  666.    Breach  of  Contract  for  Direct  Payment  and  Breach  Where 
Damages  Unliqiddated  Unitable. 
An  action  upon  a  contract  for  direct  payment  of  money  may 
be  united  with  a  cause  of  action  arising  out  of  contract  wherein 
damages  for  its  breach  are  unliquidated.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  427.    See  Baldwin  v.  Napa  ft  S.  W.  Co.,  137 
Cal.  646,  649,  70  Pac.  732;  Hathaway  r.  Davis,  33  Cal.  161. 


§  666.  Cause  of  Action  Arising  in  Plaintiff's  Own  Bight  may  be 
United  With  Assigned  Cause  of  Action. 
An  action  alleged  to  have  been  performed  by  the  plaintiflp  for 
the  defendant  at  its  request  may  be  joined  with  other  causes  on 
account  of  the  work  and  labor  alleged  to  have  been  performed  by 
other  parties  for  the  defendant  at  its  special  instance  and  re- 
quest, and  by  such  parties  sold  and  transferred  to  the  plainti^.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  427.    See  Fraser  v.  Oakdalo  L.  ft  W.  Co.,  73 
CaL  1S7,  190,  14  Pac.  S29. 
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§  667.    Contract  and  Tort  not  TTnitable. 

An  action  for  breach  of  contract  cannot  be  joined  with  a  cause 
of  action  for  injuries  resulting  from  tort.^ 

1  Kerr's  Gjc.  C.  0.  P.,  tee.  427.  S«e  Stark  v.  WeUman,  96  Cal.  400,  401, 
31  Pae.  259. 

§  668.    Breach  of  Express  Contract  and  Conversion  of  Personal 
Property  not  Unitable. 

Where  the  complaint  alleges  in  one  count  a  violation  by  the 
defendant  of  the  terms  of  the  express  contract,  and  in  the  second 
count  alleges  conversion  of  personal  property,  it  is  held  that  two 
causes  of  action  cannot  be  joined.^ 

1  See  Kerr's  Cje.  G.  C.  P.,  sec.  427;  Stark  v.  WeUman,  96  Cal.  400,  401, 
81  Pae.  259. 

§  669.     Injury  to  Person  not  Unitable  With  Injury  to  Prop- 
erty. 
An  action  for  an  injury  to  the  person  of  the  plaintiff  cannot  be 
joined  with  an  action  for  injury  to  property.^ 

1  Kerr's  Cjc.  C.  C.  P.,  see.  427;  See  Thelin  v.  Stewart,  100  CaL  872^ 
Lamb    y.    Harbaugh,    105    Gal.    680.      874,  34  Ptie.  861. 

§  660.    Action  to  Recover  Personal  Property  not  Unitable  With 
Action  for  Damages  for  Injury. 
A  cause  of  action  to  recover  specific  personal  property,  with  or 
without  damages,  for  withholding  thereof,  cannot  be  united  with 
a  cause  of  action  for  injury  to  the  property.^ 

1  Kerr's  Cyc.  G.  G.  P.^  sec.  427.  See  HaU  v.  Susskind,  109  Gal.  203,  209, 
41  Pae.  1012. 

§  661.    Colorado — Joinder  of  Actions — ^Parties  must  Bring  For- 
ward AU  Demands. 

In  all  suits  which  shall  be  commenced  before  a  justice  of  the 
peace,  each  party  shall  bring  forward  all  his  or  her  demands 
against  the  other,  existing  at  the  time  of  commencing  the  suit, 
which  are  of  such  a  nature  as  to  be  consolidated  into  one  action 
or  defense,  and  on  refusing  or  neglecting  to  do  the  same,  shall 
forever  be  debarred  from  the  privilege  of  suing  for  any  debt  or 
demand.^ 

1  (Golo.)  Bev.  Stats.  1908,  sec.  3736. 
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AETICLE  I. 

WHO  MAY  BE  JOUOSD  AS  FLAINTIFFek 

S  562.  Who  must  be  joined. 

§  563.  Who  must  be  joined. 

§  564.  Action  must  be  prosecuted  in  name  of  real  party*. 

§  565.  Complaint  must  show  capacity  to  sue. 

§  566.  Executors  and  administrators — ^Beneficiaries  need  not  be  made  partiee. 

§  567.  Bule  as  to  trustees  permissive. 

§  568.  Contract  partly  for  benefit  of  another. 

§  569.  When  husband  must  be  joined  as  party. 

§  570.  Nonjoinder  of  husband — How  raised. 

§  571.  Question  of  common  interest,  etc 

§  572.  Defense  in  suit  bj  agent. 

§  573.  Where  transferrer  dies  after  transfer  of  interest. 

§  574.  Death  by  wrongful  act. 

§  562.    Who  must  be  Joined. 

All  parties  in  interest  must  be  joined  either  as  plaintiffs  or 
as  defendants.^ 


1  Williams  ▼.  Southern  Pac.  B. 
Co.,  110  Cal.  457,  460,  42  Pac.  974; 
Birch  V.  Cooper,  136  Cal.  636,  69  Pac. 
420.  See,  also,  Kerr's  Cyc.  C.  C.  P., 
bee.  3S2. 

As  to  civil  action,  by  whom  prose- 
cuted: Kerr's.  Cyc.  C.  C.  P.,  sec.  30. 

As  to  suing  a  party  by  a  fictitious 
name,  when  allowed:  Kerr's  Cyc.  C. 
C.  P.,  sec.  474. 

As  to  when  a  married  woman  is 
a  party,  actions  by  and  against: 
Kerr's"  Cyc.  C.  C.  P.,  sec.  370;  see 
Cowdery's  Justice  Treatise,  sec.  64. 


In  Montana,  a  married  woman  may 
sue  and  be  sued  as  if  she  were  sole. 

When  wife  may  defend:  Kerr's 
Cyc.  C.  C.  P.,  sec  371. 

Unmarried  female  may  sue  for  her 
own  seduction:  Kerr's  Cyc.  C.  C.  P., 
sec.  374;  see  Cowdery's  Justice  Trea- 
tise, sec.  64. 

Father,  etc.,  may  sue  for  seduction 
of  daughter,  etc.:  Kerr's  Cyc.  C.  C. 
P.,  sec  375;  see  Cowdery's  Justice 
Treatise,  sec.  64. 

Father,  etc,  may  sue  for  injury  or 
death  of  child:  Kerr's  Cyc.  C.  C.  P.| 
sec.  376. 


§  663.    Who  must  be  Joined. 

Of  the  parties  to  the  action,  those  who  are  united  in  interest  must 
be  joined  as  plaintiffs  or  defendants.^ 
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1  Kerr's  Cyc.  C.  C.  P.,  sec.  aS2. 
As  to  parties  in  interest,  when  lo 
be  joined,  w<hen  one  or  more  may  sue 


or  defend  for  the  whole:  Kerr's  Cyc. 
C.  C.  P.,  sec.  382;  see  Cowdery's  Jus- 
tice Treatise,  sec.  64. 


§  564.    Action  must  be  Prosecuted  in  Name  of  Real  Party. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  where  specially  provided.* 


1  See  Kerr's  Cyc.  C.  C.  P.,  sees.  367, 
369;  Lucas  v.  Pico,  55  Cal.  126,  129; 
People  V.  Haggin^  57  Cal.  579,  586; 
Western  Dev.  Co.  v.  Emery,  61  Cal. 
611,  614;  Reclamation  Dist.  v.  Hagar, 
66  Cal.  54,  58,  4  Pac.  945;  Walsh  ▼. 
Soule,  66  Cal.  443,  445,  6  Pac.  82; 
Craig  V.  Fry,  68  Cal.  363,  368,  9  Pac. 
550;  Woodsum  ▼.  Cole,  69  Cal.  142, 
145,  10  Pac.  331;  Monterey  Co.  v. 
Abbott,  77  Cal.  541,  543,  18  Pac.  113, 
20  Pac.  73;  White  v.  Allatt,  87  CaL 
245,  247,  25  Pac.  420;  Giselman  ▼. 
Starr,  106  Cal.  651,  657,  40  Pac.  8; 
Consolidated  Nat.  Bank  v.  Hayes,  112 
Cal.  75,  82,  44  Pac.  469;  Quan  Wye 


v.  Chin  Lin  Hee,  123  Cal.  185,  186, 
55  Pac.  783;  Heisen  v.  Smith,  138  Cal. 
216,  219,  71  Pac.  180;  Los  Eobles  W. 
Co.  V.  Stoneman,  146  Cal.  203,  210,  79 
Pac.  880;  Page  v.  Garver,  146  Cal. 
577,  579,  80  Pac.  860;  Inglo-Califor- 
nian  Bank  v.  Cerf,  147  Cal.  384,  389, 
81  Pac.  1077;  Churchill  v.  Woodworth, 
148  Cal.  669;  672,  113  Am.  St.  Bep. 
324,  84  Pac.  155;  Graham  v.  Light, 
4  Cal.  App.  400,  402,  88  Pac.  373; 
Simpson  v.  Miller,  7  Cal.  App.  248, 
94  Pac.  252,  255. 

Idaho. — Cunningham   y.   Bank    of 
Nampa,  1*3  Idaho,  167,  88  Pac.  975. 


§  666.    Complaint  must  Show  Capacity  to  Sue. 

An  action  not  brought  in  the  name  of  the  real  party  in  interest, 
unless  the  oase  be  one  of  exceptions  to  the  rule  provided  by  the 
statute,  raises  a  defect  which  is  fatal  to  the  action.^  If  a  person 
sues  as  authorized  by  section  369  of  the  Code  of  Civil  Procedure, 
in  a  representative  capacity,  the  facts  must  be  set  out  showing 
him  entitled  to  sue  in  that  capacity.  A  complaint  simply  describ- 
ing the  plaintiff  as  an  executor  or  administrator,  as  the  case  may 
be,  is  not  sufficient.' 


1  Dubbers  v.  Goux,  51  Cal.  153. 
See,  also,  Kerr's  Cy^.  C.  C.  P.,  sec. 
367.  * 

Idahc—United  States  v.  Shoup,  2 
Idaho,  493,  21  Pac.  656;  Anderson 
T.  Or.  Mtg.  Co.,  8  Idaho,  418,  69  Pac. 
130;  Brnmback  v.  Oldham,  1  Idaho, 
709;  People  v.  Slocum,  1  Idaho,  62; 
Boise  City  y.  BandaU,  8  Idaho,  119, 
66  Pac.  938;  Lawyer  v.  Post,  109 
Fed.  512;  Cunningham  v.  Bank  of 
Nampa,  13  Idaho,  167,  88  Pac.  975; 


Holton  v.   Sand  Point  Lbr.   Co.,   7 
Idaho,  573,  64  Pac.  889. 

Nevada. — Alcalde  v.  Marales,  S 
Nev.  137;  Miliani  v.  Togquini,  19 
Nev.  133;  Mandelbaum  v.  Qrego- 
vich,  24  Nev.  154;  Warren  v.  Quill, 
8  Nev.  218;  Bicord  v.  C.  P.  E.  Co., 
15  Nev.  167;  Alford  v.  Dewin,  1 
Nev.  207;  Keller  v.  Blasdel,  1  Nev. 
492;  Deegan  v.  Deegan,  22  Nev. 
186;  Fowler  v.  Houston,  1  Nev.  469; 
Beck   V.   Thompson,   22    Nev.   109; 
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Bomon  T.  Belume,  23  Nev.  29;  Bob- 
inson  v.  Kind,  23  Nev.  330;  BIIbs  v. 
Grayson,  24  Nev.  422;  State  v.  Com. 
Washoe  Co.,  23  Nev.  247;  Com  t. 
Van  Sickle,  6  Nev.  146;  Bhodes  t. 
Williams,  12  Nev.  20;  State  v.  First 
Nat.  Bank  (No.  3),  4  Nev.  491;  In 
re  Smith,  4  Nev.  254;  Simpson  ▼. 
Williams,  18  Nev.  432;  Mexican 
Mill  Co.  V.  Yellow  Jacket  M.  Co.,  4 
Nev.  40;  White  Pine  Co.  Bank  v. 
Sadler,  19  Nev.  98;  Mandlebaum  v. 
BuBsell,  4  Nev.  551;  McBeth  v.  Van 
Sickle,  7  NeV.  134;  Fogg  v.  N.  C.  O. 
B.  Co.,  20  Nev.  42d;   Carpenter  v. 


Johnson,  1  Nev.  831;  Virgin  v. 
Brobaker,  4  Nev.  31;  Gruber  v. 
Baker,  20  Nev.  453;  Mitchell  y. 
O'Neale,  4  Nev.  504. 

2  Barfield  v.  Price,  40  Cal.  535; 
Judah  V.  Fredericks,  57  Cal.  389. 
See  Young  v.  Wright,  52  Cal.  407, 
410;  Forrest  v.  Mayor  of  New  York, 
IS  Abb.  Pr.  (N.  Y.)  350;  Gillet  v. 
Fairchild,  4  Denio  (N.  Y.),  83;  Shel- 
don's Admr.  v.  Hoy,  11  How.  Pr. 
(N.  Y.)  11,  14;  Beach  v.  King,  17 
Wend.  (N.  Y.)  197;  White  v.  Joy, 
13  N.  Y.  83,  86.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  369. 


§  566.  Executors  and  Administrators — ^Beneficiaries  Need  not 
be  Made  Parties. 
An  executor  or  administrator,  or  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue  without  join- 
ing with  him  the  persons  for  whose  benefit  the  action  is  prosecuted. 
A  person,  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another,  is  a  trustee  of  an  express  trust,  within  the 
meaning  of  this  section.^ 


1  See  Kerr's  Cyc.  0.  C.  P.,  sec.  369; 
People  V.  Haggin,  57  Cal.  579,  586, 
587;  Walsh  v.  Soule,  66  Cal.  443,  446, 
6  Pac.  82;  Cerf  v.  Ashley,  68  CaL 
419,  420,  9  Pac.  658;  Walker  v.  Mc- 
Cusker,  71  Gal.  594,  598,  12  Pac.  723 ; 
People  V.  Stacy,  74  Cal.  373,  375,  16 
Pac.  192;  Chin  Kern  You  v.  Ah  Joan, 
75  Cal.  124,  127,  16  Pac.  705 ;  Winter- 
halter  V.  Workmen's  G.  F.  Assn.,  75 
Cal.  245,  250,  17  Pac.  1;  Monterey  Co. 
V.  Abbott,  77  Cal.  541,  542,  18  Pac. 
113,  20  Pac.  73;  West  v.  Crawford, 
80  Cal.  19,  31,  21  Pac.  1123;  Glide 
V.  Dwyer,  83  Cal.  477,  486,  23  Pac. 
706;  Fresno  Nat.  Bank  v.  Superior 
Court,  83  Cal.  491,  497,  24  Pac.  157; 
White  V.  Allatt,  87  Cal.  245,  247,  25 
Pac.  420;  Watt  v.  Smith,  89  Cal.  602, 
605,  26  Pac.  1071;  Watkins  v.  Bry- 


ant, 91  Cal.  492,  604,  27  Pac.  775; 
Patchett  V.  Pacific  C.  B.  Co.,  100  CaL 
505,  509,  35  Pac.  73;  Graham  v. 
Franke,  38  Pac.  455 ;  Kellogg  v.  King, 
114  Cal.  378,  388,  46  Pac.  166;  Es- 
tate of  Callaghan,  119  Cal.  671,  576, 
51  Pac.  860,  39  L.  B.  A.  689;  Loi 
Bobles  W.  Co.  v.  Stoneman,  146  Cal. 
203,  79  Pac.  880;  Mitau.  v.  Boddan, 
84  Pac.  145;  Toby  v.  Oregon  Pac.  B. 
Co.,  98  Cal.  490,  497,  33  Pac.  560, 
553 ;  Bobcrtson  v.  BurreU,  110  Cal. 
568,  575,  42  Pac.  1086;  Cobb  v.  Dog- 
gett,  142  Cal.  142,  145,  75  Pac.  785; 
McCowen  v.  Pew,  147  Cal.  299,  311, 
81  Pac.  958;  Anglo-Calif ornian  Bank 
v.  Cerf,  147  Cal.  384,  390,  81  Pac. 
1077;  Casey  v.  Boddan,  149  Cal.  1,  7, 
84  Pac.  145,  6  L.  B.  A.,  N.  S.,  275. 
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§  667.    Bnle  as  to  Tmstees  Permissive. 

A  trustee  of  an  express  trust  may  sue  alone,  but  this  is  per- 
missive merely  and  is  not  obligatory.^ 

1  Tyler  v.  Houghton,  25  Cal.  26,      B.  Co.,  100  CaL  506,  50»,  35  Pac.  73 ; 


27;  Cerf  v.  Ashley,  68  Cal.  419,  420, 
9  Pac.  658;  see  Walker  v.  M<sCu8ker, 
71  Cal.  594,  598,  12  Pac.  723; 
Wdnterhialter  v.  Workmen's  G.  P. 
Assn.,  75  Cal.  245,  250,  17  Pac.  1; 
White  V.  AUatt,  87  Cal.  2*5,  247,  25 
Pac.  420;  Patchett  v.  Pacific  Coast 


Graham  v.  Franke  (Cal.,  Dec.  3, 
1894)  38  Pac.  455;  Eobertson  v. 
Burrell,  110  Cal.  568,  575,  42  Pac. 
1086;  Kellogg  v.  King,  114  Cal.  378, 
388,  46  Pac.  166.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  869. 


§  568.    Contract  Partly  for  Benefit  of  Another. 

Where  a  contract  is  partly  for  the  benefit  of  another  (made  in 
the  name  of  one  person)  the  former  is  a  trustee  of  an  express 
trust  so  far  as  the  interest  of  the  other  is  concerned,  and  may 
sue  in  his  own  name  without  joining  such  other  as  a  party  plain- 
tiflE.i 

1  Graham  y.  Franke  (Cal.,  Dee.  3,  1894),  38  Pac.  465.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  36i9. 


§  568.   When  Husband  must  be  Joined  as  Party. 

When  a  married  woman  is  a  party,  her  husband  must  be  joined 
with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or  her  right 
or  claim  to  the  homestead  property,  she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone. 

3.  When  she  is  living  separate  and  apart  from  her  husband  by 
reason  of  his  desertion  of  her,  or  by  agreement,  in  writing,  entered 
into  between  them,  she  may  sue  or  be  sued  alone.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  370; 
Marlow  v.  Barlew,  53  Cal.  456,  460; 
Butler  V.  Baber,  54  Cal.  178;  Andrews 
V.  Runyon,  65  Cal.  629,  631,  4  Pac. 
669;  Tell  v.  Gobson,  66  Cal.  247,  248, 
5  Pac.  223;  Mauldin  v.  Cox,  67  Cal. 
387,  390,  391,  7  Pac.  804 ;  McComb  ▼. 
Spangler,  71  Cal.  418,  425,  12  Pac. 
347;  Baldwin  v.  Second  St.  C.  B.  Co., 
77  Cal.  390,  391,  19  Pac.  644;  Mc- 
Faddien  t.  Santa  Ana  O.  &  T.  St.  B. 


Co.,  87  Cal.  464,  468,  25  Pac.  681,  11 
L.  B.  A.  252;  Bogart  v.  Woodruff,  96 
Cal.  609,  611,. 31  Pac.  618;  Lamb  v. 
Harbaugh,  105  Cal.  680,  690,  691,  692, 
39  Pac.  56;  Terry  v.  Superior  Court, 
110  Cal.  85,  89,  42  Pac.  464;  Prey  v. 
Stanley,  110  Cal.  423,  425,  42  Pac. 
908;  Humphreys  t.  Pope,  122  CaL 
253,  259,  64  Pac.  847;  William  v. 
Casebeer,  126  Cal.  77,  82,  58  Pac. 
380;   Hart  v.  Church,  126  Cal.  471, 
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481,    58    Pac.    910;    Tappendorff    t.  L.  B.  A.  941;  MuUer  ▼.  Hale,  138  CaL 

Moranda,  134  Cal.  419,  421,  66  Pae.  163,   165,  71   Pac.    81;     Duncan    v. 

491;  McDonald  t.  Porsh,  136  Cal.  301,  Duncan,    6   Cal.    App.    404,   406,   92 

302,  68  Pac.  817;  Henley  v.  Wilson,  Pac.  310;  Willa  T.  Panly,    51    Fed. 

137  Cal.  273,  276,  277,  70  Pac.  21,  58  257. 

§  670.   Nonjoinder  of  Husband— How  Eaised. 

An  objection  that  the  husband  is  not  a  party  plaintiff,  and  that 
the  wife  is  not  living  separate  and  apart  from  her  husband,  must 
be  raised  by  the  demurrer  or  answer.^ 

1  Baldwin  ▼.  Second  St.  C.  B.  Co.,      See,  also,  Kerr's  Cyc.  0.  C.  P.^  sec 
77  Cal.  390,  39^,  19  Pac.  644;  Hoop      370. 
V.  Plummer,  14    Ohio    St.  448,  449. 

§  671.    Question  of  Common  Interest,  eto. 

When  the  question  is  one  of  a  common  or  general  interest,  of 
many  persons,  or  when  the  parties  are  numerous,  and  it  is  im- 
practicable to  bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  all.^ 

1  Kerr'B  Cyc.  C.  C.  P.,  eec.  382. 

As  to  who  may  be  joined  as  plaintiffs:  Kerr's  C^c.  0.  C.  P.,  see.  378. 

§  672.   Defense  in  Suit  by  Agfent. 

Where  an  agent  sues  in  his  own  name  the  defendant  may  avail 
himself  of  any  defense  or  setoff  which  would  be  good  against  a 
principal.* 

1  Bliss  V.  Sneatb,  103  Cal.  43,  44,  36  Pae.  1029.  Bee,  sJso,  Kerr's  Cye.  C. 
C.  P.,  sec.  440. 

§  573.    Where  Transferrer  Dies  After  Transfer  of  Interest. 

Personal  representatives  are  not  proper  parties  to  be  substituted 
where  a  decedent  transferred  his  interest.  The  action  must  either 
be  continued  in  the  decedent's  name  by  the  transferee,  or  the 
latter  must  be  substituted.* 

1  Tuffree  t.  Stearns  B.  Co.,  124  As  to  when  representatives  may 

Cal.  306,  57  Pac.  69;  Daneri  v.  Gaz-  B^e    *<»    death    of    one    caused    by 

zola,  139  CaL  416,  421,  73  Pac.  179.  wrongful     act     of     another:  K«rr»s 

'  Cyc.  C.  C.  P.,  0QC.  377. 


See,  also,  Kerr's  Cye.  C.  0.  P.,  see. 
377. 


Idaho. — ^Northern  Pac.  By.  Co.  ▼. 
Adams,  116  Fed.  324. 
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§  574.   Death  by  Wrongful  Act. 

A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  maintain  an  action  for  the  injury  or  death  of  a  minor 
child,  and  a  guardian  for  the  injury  or  death  of  his  ward,  when 
such  injury  or  death  is  caused  by  the  wrongful  act  or  neglect  of 
another.  Such  action  may  be  maintained  against  the  person  caus- 
ing the  injury  or  death,  or  if  such  person  be  employed  by  another 
person  who  is  responsible  for  his  conduct,  also  against  such  other 
person.^ 

1  Kerr*!  Cyc  C.  C.  P^  mo.  97^. 
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AETICLE  n. 

WHO  MAY  BE  JOINED  AS  DEFENDANT& 

i  575.  Who  may  be  made  defendants. 

§  576.  Where  damages  arise  from  concurrent  act. 

S  577.  Who  may  be  joined  in  action  of  tort. 

S  578.  Where  parti&s  refuse  to  join  as  plaintiff 0^ 

S  579.  In  action  on  insurance  policies. 

8  58Q.  Joint  and  several  contract. 

I  581.  Tenants  in  common  and  joint  tenants. 

§  582.  Where  interest  arises  subsequent  to  suit. 

§  583.  Administrator  of  decedent  jointly  liable. 

§  584.  Nonjoinder  of  secret  partner. 

§  585.  Indorser  in  action  on  promissory  note. 

§  586.  Where  severally  liable  on  same  instrument. 

S  587.  Ordering  necessary  parties  brought  in. 

§  588.  Other  interested  persons  must  be  brought  is. 

§  589.  Refusing  to  order  new  parties  brought  in. 

§  590.  Same. 

§  591.  Defendant  may  bring  in  necessar/  parties,  how. 

§  592.  Parties,  how  brought  in  on  order  of  court. 

8  593.  Suit  against  the  state. 

§  594.  Suit  by  state  on  bond  to  county. 

§  595.  Actions  on  joint  contract. 

8  5^6.  Misnomer. 

8  597.  Associates  sued  by  name  of  association. 

§  675.    Who  may  be  Made  Defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiflP,  or  who  is  a 
necessary  party  to  a  complete  determination  or  settlement  of  the 
question  involved  therein.^ 

1  Kerr's  Cyc.   0.  0.  P.,  sec.  379;  610,  3  L.  E.  A.  754;  People's  D.  Co. 

Shake^pear   v.    Smith,    77    Cal.    638,  v.  '76  L.  A  W.  Co.   (Cal.,  Mar.  10, 

641,  20  Pae.  294;  RandaU  v.  DuflP,  79  1806),  44  Pac.  176;  Birch  v.  Cooper, 

Oal.   115,  120,  19  Pac.  532,  21  Pac.  136  Cal.  636,  639,  69  Pac.  420. 

§  676.    Where  Damages  Arise  from  Concurrent  Act. 

Where  damages  are  caused  by  the  concurrent  act  of  two  persons 
producing  an  injury  of  a  single  nature,  they  may  properly  be  joined 
as  defendants,  and  a  joint  judgment  rendered  against  them,  where 
from  the  evidence  both  are  liable.^ 
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1  Golgvove  T.  Hudson  4b  N.  H.  B.      traina    of    t>he    defendants).     See, 
Cob.,  6  Dner   (N.  T.),  328    (action      also,  Kerr's  Cjc.  G.  0.  P.,  sec.  379. 
for  damages  caused  by  eolUsion  of 

§  677.    Who  may  be  Joined  in  Action  of  Tort. 

Persons  who  were  not  acting  in  concert  or  by  unity  of  design 
in  the  commission  of  torts  cannot  be  joined  in  a  single  action 
for  damages,  notwithstanding  the  consequences  of  their  several 
acts  or  torts  may  have  united  to  produce  injury  to  the  plaintiff.* 

1  Miller   v.   Highland   D.   Co.,  87      &23.    See,  also,  Kerr's  Qyc.  G.  G.  P., 
Gal.   430,  25   Pac.   550;   BlaisdeU   v.      bee.  379. 
Stephens,  14  Nev.  17,  33  Am.  Bep. 

§  578.    Where  Parties  Refuse  to  Join  as  Plaintiffs. 

If  the  consent  of  a  party  who  should  have  been  joined  as  plain- 
tiff cannot  be  obtained,  he  may  be  made  a  defendant,  the  reason 
therefor  being  stated  in  the  complaint.^ 

1  Nightingale  v.  Scannell,  6  Gal.  maca  G.  Go.  ▼.  Paoifle  Pav.  Go.,  95 

506,  509,  66  Am.  Dec.  526,  18  Gal.  Gal.    252,    266,    30   Pac.    525.     See, 

ai5,    322;    O'Oonnor    v.    Irvine,    74  also,  Kerr's  Gyc.  G.  G.  P.^  sec.  382. 
Gal.   436,  44£,  16  Pac.   236;    Guya- 

§  579.   In  Action  on  Insurance  Policies. 

Where  the  same  person  is  insured  by  two  or  more  insurers 
separately  in  respect  to  the  same  subject  and  interest,  such  person, 
or  the  payee  under  the  policies,  or  the  assignee  of  the  cause  of  ac- 
tion, or  other  successor  in  interest  of  such  assured  or  payee,  may 
join  all  or  any  of  such  insurers  in  a  single  action  for  the  recovery 
of  a  loss  under  the  several  policies,  and  in  case  of  judgment  a 
several  judgment  must  be  rendered  against  each  of  such  insurers 
according  as  his  liability  shall  appear.^ 

1  See   Kerr's   Gyc.   G.   G.   P.,   sec.  ell,    48    Gal.    234;    Blasingame    v. 

383.    See,    also,    Bernero    y.    South  Home  Ins.  Go.^  75  Gal.  633,  634,  17 

British  ft  Kat.  Ins.  Go.,  66  Gal.  386,  Pac.  926. 
387,  4  Pac.  382.    See  PoweU  v.  Pow- 

§  580.   Joint  and  Several  Contract. 

When  a  contract  or  obligation  is  joint  and  several  the  plaintiff 
may,  at  his  election,  sue  one  or  more  or  all  of  the  persons  sev- 
erally Uable  upon  the  same  obligation  or  instrument.^ 

1  Steams  v.  Aguirre,  6  Gal.  176;  pie  v.  Love,  25  Gal.  520;  People  v. 
People  ▼.  Edwards,  9  Gal.  286;  Peo-       Evans,  29  Gal.  429;  Hurlbutt  y.  N. 
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W.  Spaulding  Saw  Co.,  9d  Gal.  55, 
58,  28  Pac.  79o;  Kurtz  v.  Porquer, 
94  Gal.  91,  20  Pac.  413;  London  P. 
&  A.  Bank  v.  Smith,  IQl  Gal.  415, 
420,  35  Pac.  1027;  Kreling  v.  Kr«l- 
ing,  118  Gal.  413,  420,  50  Pac.  546; 


Slater  r.  McAtxij,  12a  Gal.  437,  440, 
50  Pac.  49.  See  Cridler  y;  Curry, 
66  Barb.  (N.  Y.)  836;  Ghraliam  ▼. 
Hay,  38  N.  T.  Super.  Ct.  506; 
Decker  v.  Trilling,  ^  Wis.  610.  See, 
aleo,  Kerr's  Cjc,  C.  G.  P.,  mc  383. 


§  681.    Tenants  in  Common  and  Joint  Tenants. 

All  persons  holding  as  tenants  in  common,  joint  tenants,  or 
coparceners,  or  any  number  less  than  all,  may  jointly  or  severally 
commence  or  defend  any  civil  action  or  proceeding  for  the  en- 
forcement or  protection  of  the  rights  of  such  party.* 

1  Kerr's  Gyc.   G.  G.  P.,  sec.  384.      Quan  Wo  Ghong  Jb  Go.,  91  Gal.  593, 


See,  also,  Glark  v.  Huber,  20  Gal. 
196;  Touchard  v.  Keyes,  21  Gal.  202; 
Goller  V.  Fett,  30  Gal.  481;  Bey- 
noldfl  V.  Hosmer,  45  Gal.  616;  Mor- 
enhaut  v.  Wilson,  52  Gal.  263,  268, 
269;  Himes  y.  Johnson,  61  Gal.  259; 
Moulton  Y.  KcDermott,  80  Gal.  629, 
630,    22    Pac.    296;    Lee    Ghuck    y. 


598,  2S  Pac.  45;  Kimball  y.  Tripp, 
136  Gal.  631,  635,  69  Pac.  428;  MU- 
ler  y.  Kern  Go.,  137  Gal.  516,  526, 
70  Pac.  549. 

For  when  tenants  in  common,  etc.,  * 
may  sever  in  bringing  or  defending 
actions,  see  Kerr's  Oyc  G.  G.  P.,  sec. 
384. 


§  682.    Where  Interest  Arises  Subsequent  to  Suit. 

Where  after  the  filing  of  a  pleading  third  party  becomes  in- 
terested and  a  necessary  party  by  reason  thereof,  as  for  exam- 
ple, the  purchase  of  an  interest  during  the  pendency  of  the  action, 
or  the  marriage  of  a  female  defendant,  such  third  person  should 
be  brought  in  by  a  supplemental  pleading.* 

1  Van  Maren  y.  Johnson,  15  Gal. 
306,  311;  McMinn  y.  O'Connor,  27 
Gal.  238,  247;  Moss  y.  Shear,  30  Gal. 


467,  474;  see  Morgan  y.  Morgan, 
10  Ga.  297;  Butler  y.  Lawson,  72 
Mo.  227.  See,  also,  Kerr's  Gyc.  G. 
G.  P.,  sec.  389. 

As  to  action,  when  not  to  abate 
by  death,  marriage  or  other  dis- 
ability proceedings  in  such  case: 
Kerr's  Gyc.  G.  G.  P.,  sec.  385. 

UtalL — Firman  y.  Bateman,  2 
Utah,  268;  Skews  y.  Dunn,  3  Utah, 
186,  2  Pac.  64;  Lowell  y.  Parkinson, 
4  Utah,  64,  6  Pac.  58;  Mason  y. 
U.  P.  By.  Go.,  7  Utah,  77,  24  Pac. 
796;  National  Bank  of  the  Bepublic 


y.  Hapgood,  9  Utah,  85,  33  Pac. 
241;  Wilson  y.  Kiesel,  0  Utah,  397, 
35  Pac.  488;  Thomas  y.  Morris,  8 
Utah,  284,  31  Pac.  446;  Elliot  y. 
Bastian,  11  Utah,  452,  40  Pac.  713; 
Schroeder  y.  Pratt,  21  Utah,  176, 
60  Pac.  512;  Hanks  y.  Matthews, 
16  Utah,  325,  52  Pac.  7;  Ghristof- 
f  ersen  y.  Graghead,  26  Utah,  483,  73 
Pac.  639;  Brig>ham  Gity  y.  Ghase, 
30  Utah,  410,  85  Pac.  436; ,  Warren 
y.  Robinson,  25  Utah,  205,  70  Pac. 
989;  Thompson  y.  McFarland,  29 
Utah,  455,  82  Pac.  478;  Pugmire 
y.  Diamond  Goal  &  G.  Go.,  26  Utah, 
115,  72  Pac.  385;  Oberndorfer  v. 
Moyer,  30  Utah,  325,  84  Pac.  1102. 
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§  683.    Administrator  of  Decedent  Jointly  Liable. 

The  administrator  of  a  deceased  debtor  or  promisor  may  be 
joined  with  the  survivors  who  were  jointly  liable  with  such  de- 
cedent to  the  plaintiflf.^ 

1  Lawrenice    ▼.    Doolan,    68    Cal.       633,  886.    See,  also,  Kerr'i  Cyc.  C.  C. 
809,  5  Pac.  4S4,  9  Pac.  1S9;  Brigga      P.,  see.  379. 
V.  Breen,  123  Cal.  657,  662,  56  Pac. 

§  584.    Nonjoinder  of  Secret  Partner. 

A  nonjoinder  of  a  secret  partner,  whose  relation  to  the  firm  was 
not  known  to  the  plaintiff,  cannot  be  objected  to  by  the  defend- 
ant.* 

1  Tomlinaon  t.  Spencer,  5  Cal.  291.  See,  also,  Kerr's  Cyc  C.  C.  P.,  sec 
379. 

§  585.    Indorser  in  Action  on  Prondssory  Note. 

An  indorser  (waiving  notice  and  protest)  is  a  party  to  the 
promissory  note.  The  object  of  this  section  of  the  law  is  directed 
solely  to  an  avoidance  of  multiplicity  of  actions.^ 

1  Loustalot  Y.  Calkms,  120  CaL  688,  690,  53  Pac.  258.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  383. 

§  586.    Where  Severally  Liable  on  Same  Instrument. 

Section  383  of  the  Code  of  Civil  Procedure  only  permits  persons 
severally  liable  upon  the  same  obligation  or  instrument,  including 
parties  to  bills  of  exchange  and  promissory  notes,  to  be  joined  as 
parties  to  all  or  any  of  them,  in.  the  superior  or  justice's  court, 
as  amount  involved  may  give  jurisdiction;  when  the  promise  is 
separate  and  distinct,  the  promisors  cannot  be  joined.^ 

1  Thomas  v.  Anderson,  58  Cal.  99,  100.  See,  also,.  Kerr's  Cyc.  C.  C.  P., 
sec.  383. 

§  587.    Ordering  Necessary  Parties  Brought  in. 

If  the  ^ecessa^y  parties  to  a  full  determination  are  not  before 
the  court,  it  is  the  duty  of  the  court,  on  its  own  motion,  to  order 
them  brought  in;  and  this  although  the  defendants  in  the  action 
have  omitted  to  raise  any  objection  of  defect  of  parties  by  de- 
murrer or  answer.  The  failure  of  the  court  to  do  so  is  fatal  to  the 
judgment.^ 

1  O'Connor  v.  Irvine,  74  Cal.  435,  Putnam,  30  Cal.  498;  Gates  v.  Lane, 
443,  16  Pac.  236.    See  Settembre  v.      44  Cal.  392,  396;  Winter  v.  McMil- 
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Ian,  87  Cal.  250,  d65,  23  Am.  St. 
Bep.  249,  25  Pae.  407;  Alibon  ▼. 
Goldtree,  117  Gal.  546,  550,  49  Pae. 
571.  See  Osteriioudt  v.  Board  of 
Supervisors,  98  N.  T.  239;  Harrison 


▼.  McOormick,  69  Cal.  616,  621,  11 
Pae.  456;  see  Gates  ▼.  Lane,  44  Gal. 
392,  396.  See,  also,  Kerr's  Gye.  G. 
G.  P.,  sees.  382,  389. 


§  688.    Other  Interested  Persons  mnst  be  Brought  in. 

Where  there  are  other  persons  interested  in  the  subject  matter 
of  the  litigation,  without  whose  presence  the  controversy  cannot  be 
fully  determined  and  adjusted,  it  is  the  duty  of  the  court  to 
order  such  other  parties  brought  in.^ 


1  Lytle  Greek  Water  Go.  t.  Per- 
dew  (Cal.,  Feb.  1884),  2  Pae.  732; 
see  Settembre  v.  Putnam,  30  Cal. 
498;  Gates  v.  Lane,  44  Gal.  392,  396; 
Bobinson  ▼.  Gleason,  53  Gal.  38; 
Harrison  v.  McCormiek,  69  Gal.  616, 
621,  11  Pae.  456;  O'Connor  v.  Ir- 
vine, 74  Gal.  435,  443,  16  Pae.  236; 
Tregear  v.  Etdwanda  Water  Go.,  76 


Cal.  537,  542,  9  Am.  St.  B^.  245,  18 
Pae.  658;  Winter  v.  MeMillan,  87 
Cal.  256,  23  Am.  St.  Bep.  249,  25 
Pae.  407;  Guyamaca  Granite  Go.  v. 
Pacific  Pav.  Co.,  95  Gal.  252,  256,  30 
Pae.  525;  People's  Diteli  Go.  v.  '76 
Land  &  Water  Co.  (Gal.,  March  10, 
1896),  44  Pae.  176.  See,  also,  Kerr's 
Cyc.  G.  G.  P.,  see.  389. 


§  689.    Refusing  to  Order  New  Parties  Brought  in. 

The  court  may  determine  a  controversy  before  it  when  it  can 
be  done  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights,  without  ordering  them  to  be  brought  in.^ 

1  O'Connor  v.  Irvine,  74  Gal.  435,      See,  ako^  Keix's  Gye.  G.  C.  P.,  see. 
443,   16   Pae.   236;    Alison   v.    Gold-       389. 
tree,  117  Cal.  545,  550,  49  Pae.  571. 


§  690.    Same. 

When  the  contest  can  be  settled  without  affecting  the  rights  of 
others,  there  is  no  ground  or  reason  for  bringing  in  any  other 
parties,  nor  is  such  a  procedure  required  by  section  389  of  the  Code 
of  Civil  Procedure.^ 


1  Lytle  Creek  Water  Co.  v.  Per- 
dew,  65  Gal.  447,  455,  4  Pae.  426; 
see  Settembre  v.  Putnam,  30  Cal. 
490,  497;  Van  Bokkelen  v.  Cook,  5 
Saw  587,  28  Fed.  Gas.  949.  See,  also^ 
Kerr's  Cjc.  G.  G.  P.,  see.  389. 


Wben  another  person  may  be  snb- 
Btitnted  for  the  defendant:  Kerr's 
Gye.  G.  G.  P.,  see.  386. 

Utali.^Walker  v.  Bamberger^  17 
Utah,  239,  54  Pao.  108. 
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§  591.   Defendant  may  Bring  in  Necessary  Parties,  How. 

The  defendant  may  bring  in  necessary  parties  to  a  determination 
of  the  controversy  by  means  of  a  cross-complaint.* 

1  Winter  t.  McMillan,  87  Cal.  256,  Cal.  244,  250,  54  Pae.  823;  see  Chal- 

23  Am.  St.   Bep.  249,  25  Pac.   407;  mere  v.  Trent,   11  Utah,  88,  98,  39 

City  of  Eureka  v.  Gates,  120  Cal.  54,  Pac.  488.    See,  also,  Kerr's  Cyc.  C. 

58,  52  Pac.  125;  Lewis  v.  Pox,  122  C.  P.,  sec.  389. 


§  592.    Parties,  How  Brought  in  on  Order  of  Court. 

When  a  complete  determination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the  court  may  order 
amended  and  supplemental  pleadings,  or  a  cross-complaint  to  be 
filed,  and  summons  thereon  to  be  issued  and  served.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  389; 
BeU  ▼.  8olo«nonB,  142  Cal.  59,  70,  75 
Pac.  649;  Boskowitz  ▼.  Thompson, 
144  Cal.  724,  729,  78  Pac.  290; 
ChurchiU  T.  Woodsworth,  148  Cal. 
669, 672, 113  Am.  St.  Bep.  324,  84  Pae. 
1^5;  Mitan  ▼.  Roddan,  149  Cal.  1,  7, 
8,  84  Pac.  145,  6  L.  B.  A.,  K.  S.,  275; 
De  Leonis  v.  Hammel,  1  Cal.  App. 


390,  394,  82  Pac.  349;  Turner  v. 
Fidelity  L.  Concern,  2  Cal.  App.  122, 
135,  140,  83  Pac.  62;  Syvertson  ▼. 
Butler,  3  Cal.  App.  345,  347,  85  Pac. 
164;  Mattern  v.  Canavan,  3  Cal.  App. 
493,  497,  86  Pac.  618;  EHsalde  v. 
Murphy.  4  Cal.  App.  114,  118,  87  Pac, 
245;  Graham  v.  Light,  4  Cal.  App. 
400,  403,  88  Pac.  373. 


§  593.    Suit  Against  the  State. 

,  The  state  may  be  sued  in  such  manner  and  in  such  courti  as 
shaU  be  directed  by  law.^ 

1  Conet.  1^79,  art.  11,  sec.  11.    Bee,  also,  Kerr's  Cye.  C.  C.  P.,  sec  379.  . 

§  594.    Suit  by  State  on  Bond  to  County. 

The  state  is  the  trustee  of  an  express  trust,  and  may  sue  alone 
upon  a  bond  executed  to  the  state  for  the  benefit  of  a  county.^ 

1  People  y.  Stacy,  74  Cal.  373,  16  Pac.  192.    See,  alao,  Kerr's  Cyc.  C.  C.  P., 
see.  369. 


§  595.    Actions  on  Joint  Contract. 
In  an  action  on  a  joint  contract  all  parties  must  be  brought  in.^ 


1  Harrison  t.  McConnick,  69  Cal. 
ei6,  621,  11  Pae.  456;  see  Gate&-  t. 
Lane,  44  Cal.  802,  396;  Ouyamaca 
Granite  Co.  y.  Pacific  Pay.  Co.,  95 


Cal.  252,  256,  30  Pac.  525;  Frank  y. 
Tatum,  87  Tex.  204,  206,  25  S.  W. 
409.  See^  also,  Kerr's  Cyc.  0.  0.  P., 
sec.  389. 
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§  696.   Mianomer. 

The  wrong  designation  in  an  action  in  a  justice's  conrt  of  the 
defendant,  who  is  actually  served  with  summons^  does  not  affect 
the  validity  of  the  proceedings.^ 

i  AUison  T.  Thomas,  72  Cal.  562,  1  Am.  St.  Bep.  89,  U  Pac.  309. 

§  697.    Associates  Sued  by  Name  of  Association. 

When  two  or  more  persons,  associated  in  any  business,  transact 
such  business  under  a  common  name,  whether  it  comprises  the 
names  of  such  persons  or  not,  the  associates  may  be  sued  by  such 
common  name,  the  summons  in  such  cases  being  served  on  one  or 
more  of  the  associates;  and  the  judgment  in  the  action  shall  bind 
the  joint  property  of  all  the  associates,  and  the  individual  property 
of  the  party  or  parties  served  with  process,  in  the  same  manner 
as  if  all  had  been  named  defendants  and  had  been  sued  upon  their 
joint  liability.* 

1  Kerr*!  Qyt.  0.  C.  P.,  lee.  8S8;  Amd.  Stats.  1907,  p.  70i;  Hewitt  v.  Stor^, 
89  Fad.  719,  721. 
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AETICLE  m, 

GUARDIAN  AD  LITEM. 

§  SM.  Onardlaii  ad  litem — When  appointed. 

S  599.  Petition  bj  infant  for  appointment  of  guardian  ad  litem — Form. 

§  600.  Application  bj  friend  for  appointment  of  guardian  ad  litem  for  plain- 
tiff under  fourteen  years — Form. 

I  601.  Order  appointing  guardian  ad  litem — ^Form. 

§  602.  Washington — Infant  to  sue  bj  guardian  or  next  friend. 

§  603.  Washington — Quardian  ad  litem. 

§  698.    Onardian  ad  Litem— When  Appointed. 

A  motion  to  appoint  a  guardian  ad  litem  may  be  made  on  the 
following  grounds: 

1.  Infancy   (application  by  infant  if   oyer  fourteen;  by  next 
friend  if  under  fourteen).* 

2.  Insanity. 

3.  Incompetency. 

1  (Cal.)  Kerr's  Cye.  0.  0.  P.,  see.  1907,  see.  3679;  (Okl.)  Comp.  Laws 

843;    (Nev.)    Cutting's   Comp.  Laws  1909,   sec.    6279;     (Neb.)     Cobbey's 

1900,  see.  3610;  (Idaho)  Rev.  Codes,  Ann.  Stats.  1909,  sec.  1857;   (Kan.) 

see.  4654;  (Mont.)  Bev.  Codes  1907,  Dassler's  Ann.  Stats.  1909,  sec.  5683; 

see.  6997;  (S.  D.)  Comp.  Laws  1910,  (N.  D.)  Bev.  Codes  1905,  sec.  8357. 
see.  12,  p.  537;  (Utah)  Comp.  Laws 


§  699.    Petition  by  Infant  for  Appointment  of  Ooardian  ad 
— ^Form. 

[Title  of  Court  and  Cause.] 

G.  H.  represents  to  this  honorable  court  that  he  is  the  plaintlflf 
in  interest  in  the  above-entitled  action,  and  that  he  is  an  infant 
over  the  age  of  fourteen  (14)  years,  to  wit: 

That  he  is  of  the  age  of  fifteen  years,  that  he  has  no  general 
guardian,  that  T.  W.  F.  is  a  friend  of  said  infant,  and  it  is 
necessary  for  him  to  have  a  guardian  ad  litem  in  this  action. 

Wherefore  be  prays  that  said  T.  W.  F.  may  be  appointed 
guaidian  for  him  in  this  cause. 

O.  H. 
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§  600.    Application  by  Friend  tar  Appointment  of  OnarcUan  ad 
Litem  for  Plaintiff  Under  Fourteen  Years — ^Form. 

[Title  of  Court  and  Cause.] 

The  petition  of respectfully  shows  that  the  summons 

has  not  been  issued  herein;  that  the  plaintiff  in  interest  therein, 
is  und€r  the  age  of  fourteen  years  [or  insane,  incompetent,  as  the 
case  may  be];  that  he  has  no  general  guardian;  that  applicant 
is  a  relative  [or  friend  of  the  said ]  and  that  it  is  neces- 
sary for  said to  have  a  guardian  ad  litem  in  said  action. 

Wherefore  petitioner  says  that  he  be  appointed  guardian  ad 
litem. 


§  601.    Order  Appointing  Ouardian  ad  Litem— Form. 

[Titk  of  Court  and  Cause.] 

The  application  of  Q.  H.  (an  infant),  coming  up  regularly 
in  open  court,  this  2d  day  of  January,  1911,  and  it  appearing 
to  the  satisfaction  of  this  court  that  said  infant  is  over  the  age 
of  fourteen  (14)  years,  and  that'it  is  necessary  to  have  a  guardian 
ad  litem  for  him  in  the  above-entitled  action,  and  it  further  appear- 
ing to  the  satisfaction  of  this  court  that  sufficient  grounds  exist 
therefor,  it  is  therefore  ordered  and  decreed  that  T.  W.  P.  be,  and 
he  hereby  is,  appointed  guardian  ad  litem  for  said  infant  in  the 
said  action. 

§  602.    Washington— Infant  to  Sue  by  Ouardian  or  Next  Friend. 

No  action  must  be  commenced  by  an  infant  plaintiff,  except 
by  his  guardian  or  until  a  next  friend  for  such  infant  has  beenf 
appointed.  Whenever  requested,  the  justice  must  appoint  some 
suitable  person,  who  must  consent  thereto  in  writing,  to  be 
named  by  such  plaintiff,  to  act  as  his  next  friend  in  such  action, 
who  shall  be  responsible  for  the  costs  therein.^ 

1  Bern.  &  B&l.  Ann.  Codes  k  Stats.,  sec.  1771. 

§  603.    Washington — Ouardian  ad  Litem. 

After  service  and  return  of  process  against  an  infant  defend- 
ant, the  acticn  must  not  be  further  prosecuted  until  a  guardian 
for  such  infant  has  been  appointed.  Upon  the  request  of  such 
defendant,  the  justice  must  appoint  some  person,  who  must  con- 
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sent  thereto  m  writing,  to  be  guardian  of  the  defendant  in  d<e- 
fense  of  the  action;  and  if  the  defendant  does  not  appear  on 
the  return  day  of  the  process,  or  if  he  neglects  or  refuses  to  nom- 
inate such  guardian,  the  justice  may,  at  the  request  of  the  plain- 
tiff, appoint  any  discreet  person  as  such  guardian.  The  consent 
of  the  guardian  or  next  friend  must  be  filed  with  the  justice; 
and  such  guardian  for  the  defendant  is  not  liable  for  any  costs 
in  the  action.^ 

1  Bern,  ft  BaL  Ann.  Codes  ft  Stats.,  see.  1772, 
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S  732.    Court  may  witlidraw  sninmoxifl  instead  of  issuing  alias  summons. 

§  733.    When  court  acquires  jurisdiction. 

§  734.    Washington — Jurisdiction,  when  acquired. 

§  604.    Summons,  What  is. 

The  summons  is  the  process  by  which  parties  defendant  are 
brought  into  court,  so  as  to  give  the  court  jurisdiction  of  their 
persons. 

§  606.    Summons,  What  must  Contain. 

The  summons  must  be  directed  to  the  defendant,  signed  by  the 
justice,  and  must  contain: 

1.  The  title  of  the  court,  name  of  the  county,  city  and  county, 
o>r  township  in  which  the  action  is  brought,  and  the  names  of  the 
parties  thereto ; 

2.  A  direction  that  the  defendant  appear  and  answer  before  the 
justice,  at  his  office,  as  specified  in  section  845  of  the  Code  of  Civil 
Procedure. 

3.  A  notice  that  unless  the  defendant  so  appear  and  answer,  the 
plaintiff  will  take  judgment  for  any  money  or  damages  demanded 
in  the  complaint,  as  arising  upon  contract,  or  will  apply  to  the 
court  for  the  relief  demanded  in  the  complaint.  If  the  plaintiff 
appears  by  attorney,  the  name  of  the  attorney  must  be  indorsed 
on  the  summons.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
S44;    (Nev.)    Cutting's   Gomp.  Laws 

1900,  sec  3611;   (Ariz.)  Bev.  Stats. 

1901,  sec.  2068;  (Or.)  B.  &  C.  Codes, 
see.  52;  (Idaho)  Bev.  Codes,  see. 
4655;  (Mont.)  Bey.  Codee  1907,  sec. 
6998;  (S.  D.)  Comp.  Laws  1910,  sec. 
14,  p.  538;  (Utah)  Comp.  Laws  1910, 
sec.  3676;  (Wyo.)  Comp.  Stats.  1910, 
sec.  5195;  (Okl.)  Comp.  Laws  1910, 
sec.  6280;  (Neb.)  Cobbey's  Ann. 
Stats.  1909,  see.  1858;  (N.  D.)  Ber. 
Codes  1905,  sec.  8363;  Keybers  ▼. 
McComber,  67  Cal.  395-397,  7  Pac. 
838;  Helms  v.  Dunne,  107  Cal.  117, 
118,  40  Pac.  100. 

Nevada. — ^Rose  v.  Bichmond  M. 
Co.,  17  Nev.  25;  Kidd  ▼.  Four- 
Twenty  M.  Co.,  3  Kev.  381;  Mayen- 
baum  V.  Murphy,  6  Nev.  383; 
Sweeney   t.   Schultes,   19   Nev.   53; 


Higley    ▼.    PoUock,    21    Nev.    198; 
Prezean  v.  Spooner,  22  Nev.  88. 

Idabo. — Chase  v.  Hagood,  3  Idaho, 
682,  34  Pac.  811;  Purdum  v.  Neil,  10 
Idaho,  263,  77  Pac.  631. 

Wyoming. — Cheeseman  v.  Fenton, 
13  Wyo.  451,  80  Pac.  823. 

Oregon. — ^North  Pac.  Cycle  Co.  v. 
Thomas,  26  Or.  381,  46  Am.  St.  Rep. 
636,  38  Pac.  307;  Perry  v.  Gholson, 
89  Or.  438,  65  Pac.  601. 

TTtalL. — Conway  v.  Clinton,  1  Utah, 
215. 

Washington. — ^Ralph  v.  Lomer,  3 
Wash.  401;  Gravelle  v.  Canadian  etc. 
Co.,  42  Wash.  457;  De  Corvet  v. 
Dolan,  7  Wash.  365;  Goore  v.  Goore, 
24  Wash.  139. 

NelMraflka. — As  to  cases  dealing 
with  summons,  see  German  Ins.  Co. 
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hillyeb's  justices'  code. 


234 


T.  Frederick,  57  Neb.  538,  77  N.  W. 
1106;  McKay  v.  Hlnman,  13  Neb. 
33,  13  N.  W.  15;  McKibben  v.  Har- 
ris, 54  Neb.  521,  74  N.  W.  952; 
Adams  v.  Nebraska  S.  &  £.  Bank, 
56  Neb.  121,  76  N.  W.  421;  Roggen- 
camp  V.  Moore,  9  Neb.  108,  2  N.  W. 
227;  Forbes  v.  Bringe,  32  Neb.  760, 
49  N.  W.  720;  McKay  v.  Hinman, 
13  Neb.  35,  13  N.  W.  15;  MUler  v. 


Meeker,  54  Neb.  452,  74  N.  W.  962; 
McPherson  v.  First  Nat.  Bank,  12 
Neb.  204,  10  N.  W.  707;  Morse  v. 
Carpenter,  31  Neb.  224,  47  Pac.  853; 
Mercer  v.  James,  6  Neb.  406;  Biddel 
T.  Spatz,  1  Neb.  Unof.  175,  95  N.  W. 
354;  Haskins  y.  atizens'  Bank,  12 
Neb.  40,  10  N.  W.  466;  Farmers'  B. 
ft  L.  Co.  y.  Mauck,  70  Neb.  586,  97 
N.  W.  835. 


§  606.     Prescribed  Form  of  Summons  must  be  Substantially 
Followed. 

The  form  of  summons  is  prescribed  by  law;  and  whatever  the 
form  may  be  it  must  be  observed,  at  least  substantially.  It  may  be 
that  a  summons  under  our  system  is  required  to  state  more  than 
is  necessary  for  the  information  of  the  defendant ;  that  a  copy  of 
the  complaint  served  by  the  sheriff  or  the  attorney  would  generally 
be  all  that  is  needful.  If  that  be  so,  it  is  a  matter  for  the  legia- 
lature.  There  is  no  doubt  that  a  summons  must  contain  all  that  is 
required  by  the  statute,  whether  deemed  needful  or  not.* 

i  Lyman  y.  Milton,  4  Cal.  630.    See  Kerr's  Qye.  C.  C.  P.,  sec  844 

§  607.    Summons  may  Issue  Within  a  Year. 

The  court  must  indorse  on  the  complaint  the  date  upon  which 
it  was  filed,  and  at  any  time  within  one  year  thereafter  the  plaint- 
tiff  may  have  summons  issued.^ 

1  See  Kerr'B  Cye.  C.  G.  P.,  sec.  840. 

§  608.    Time  for  Appearance  of  Defendant  most  be  Specified. 

The  time  specified  in  the  sununons  for  the  appearance  of  the  de- 
fendant must  be  as  follows : 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons,  forth- 
with. 

2.  In  all  other  cases  the  summons  must  contain  a  direction  that 
the  defendant  must  appear  and  answer  the  complaint  within  five 
days,  if  the  summons  be  served  in  the  city  and  county,  township, 
or  city  in  which  the  action  is  brought;  within  ten  days,  if  served 
out  of  the  township  or  city,  but  in  the  county  in  which  the  action 
is  brought,  and  within  twenty  days,  if  served  elsewhere.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  see.  8360;   (Tex.)   Sayles'  Tex.  Civ. 

845;   (Nev.)   Cntting's  Comp.  Laws,  Stats.  1897,  art.  1600;  (Or.)  B.  &  C. 

sec.  3612;   (Ariz.)   Her.  Stats.  1901,  Codes,  sec.  2201;    (Wash.)   B.   &  B. 

MC.  2069;  (N.  D.)  Bev.  Codes  1905,  Codes    &    Stats.,   sec    241;    (Idaho) 
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Ber*  Cod«f,  see.  4654;  (Mont.) 
Bey.  CodM  1907,  see.  6999;  (8.  D.) 
Comp.  Laws  19 10,  see.  14,  p,  538; 
(Utah)  Comp.  Laws  1907,  see.  3676; 
(Wyo.)  Comp.  State.  1910,  see.  5202; 
(Okl.)  Comp.  Laws  1909,  sees.  6280- 
6286,  note;    (Neb.)    Cobbej's    Ann. 


Stats.,  see.  1859;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6^72;  Harnisli  v. 
Bramer,  71  Cal.  155,  159,  11  Pac. 
888.  See  Ex  parte  Dixon,  1  Utah, 
192;  Dacheneau  ▼.  Housej  4  Utah, 
363,  10  Pac.  427. 


§  609.    To  Whom  not  Directed  and  When  Returnable. 

A  summons  is  not  directed  to  the  officer  or  person  by  whom  it  is 
to  be  served,  nor  is  it  required  to  be  returned  at  or  before  any  spe- 
cified time,  but  is  directed  to  the  defendant,  and  is  required  to  be 
returned  with  the  proof  of  service.^ 

1  Hancock  t.  Preuss,  40  CaL  572^  577.  8ee,  also,  Kerr's  Cjc  C.  C.  P., 
sec  407. 


§  610.    Must  Contain  the  Name  of  Plaintiff. 

A  summons  which  does  not  contain  the  name  of  the  plaintiff  is 
fatally  defective.* 

1  Tucker  v.  Jastices'  Conrt,  120  CaL  512,  514^  52  Pae.  80&  See  Kerr's  Qye. 
a  C.  p.,  sec.  844. 

§  611.   Must  Contain  Names  of  All  Parties. 

A  summons  must  state  the  names  of  all  the  parties  to  the  ac- 
tion. Where  there  are  several  parties  defendant,  it  is  not  sufficient 
to  give  the  name  of  one  in  the  summons,  followed  by  the  words 
''etal."i 

1  liyman  ▼.  IGlton,  44  CaL  630;  Kerr's  Qye.  C.  C.  P.,  sec.  844. 

§  612.   May  be  in  Alternative. 

The  purpose  of  the  law  is  to  require  a  defendant  to  look  to  the 
complaint  alone  to  ascertain  the  nature  of  the  cause  of  the  action 
alleged  against  him,  and  the  mere  fact  that  the  notice  of  the  relief 
to  be  taken  is  stated  in  the  alternative  does  not  make  the  summons 
void.^ 


1  Stanquist  t.  Hebbard,  122  Cal. 
268,  271,  54  Pac.  841;  Granger  v. 
Sherriff,  133  Cal.  416,  417,  65  Pac. 
873.  See  Kerr's  Cyc.  C.  C.  P.,  sec. 
407;  People  v.  Greene,  52  Cal.  577| 
578;  People  ▼.  Weil,  53  Cal.  253, 
254;  Ljbecker  v.  Murray,  58  Cal. 
186,    189;    Ward    v.  Ward,  59  Cal. 


139,  141;  Shinn  v.  Cummins,  65  Cal. 
97,  98,  3  Pac.  138;  Kejbers  v.  Mc- 
Comber,  67  Cal.  395,  398,  7  Pac. 
838;  CoweU  y.  Stuart,  69  Cal.  525, 
527,  11  Pac.  57;  Ligare  ▼.  Califor- 
nia S.  B.  Co.,  76  Cal.  610,  611,  18 
Pac.  777;  Sears  v.  Starbird,  78  Cal. 
225,   231,   20  Pac.   547;    Bewick  v. 
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Muir,  83  Cal.  968,  369,  23  Pac.  389;  490,  38  Pae.  203;  StanquiBt  ▼.  Heb- 

Clark  v.  Palmer,  90  Cal.  504,  506,  27  bard,  122  Gal.  268,  270,  271,  54  Pae. 

Pae.  375;  Behlow  v.  Shorb,  91  GaL  841;  Hibemia  8.  ft  L.  Soe.  ▼.  Ghnreh- 

141,    145,    27    Pae.    546;    Kreiss    y.  ill,  128  Gal.  633,  635,  79  Am.  St.  Bep. 

Hotallng,  99  Gal.  383,  384,  33  Pac.  73,  61  Pac.  278;  People  v.  Wrin,  143 

1125;  People  v.  Dodge,  104  Gal.  487,  Gal.  11,  14,  76  Pac.  646. 

§  613.   Name  of  Attorney  must  be  Indorsed  on  Smnmons. 

If  the  plaintiff  appears  by  attorney,  the  name  of  the  attorney 
must  be  indorsed  on  the  summons.^ 

1  Kerr'8  Gyc.  G.  G.  P.,  sec.  844,      y.  Danne,  107  Gal.  117,  118,  40  Pae. 
Bubd.  3;  Keybers  y.  McGomber,  67      100, 
Gal.  395,  396,  397,  7  Pac.  838;  Helms 

§  614.   Date  not  Always  Conclusive. 

The  date  of  the  summons  on  its  face  is  not  conclusive  proof  that 
it  was  issued  on  that  date;  for  the  date  is  no  part  of  the  form  of 
the  summons  prescribed  by  the  code.* 

1  Hibemia  S.  &  L.  Soc.  y.  St.  Bep.  23,  61  Pae.  278;  Kerr'i  Gye. 
Ghurchill,  128  Gal.  633,  634,  79  Am.      G.  C.  P.,  see.  407. 

§  616.    Summons — ^Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California   Send  Greeting  to , 

Defendant: 
You  are  hereby  directed  to  appear  and  answer  the  complaint  in 
an  action  entitled  as  above,  brought  against  you  in  the  justices' 

court  of  the  state  of  California,  in  and  for  the  township  of , 

county  of ,  within  five  days  after  the  service  on  you  of  this 

summons,  if  served  within  this  township ;  within  ten  days  if  served 
outside  of  this  township,  but  within  this  county ;  or  within  twenty 
days  if  served  elsewhere. 

■ 

And  you  are  hereby  notified  that  unless  you  appear  and  answer 
or  demur  as  above  required,  the  said  plaintiff  will  take  judgment 
for  any  money  or  damages  in  the  complaint  as  arising  upon  the 
contract,  or  will  apply  to  the  court  for  any  other  relief  demanded  in 
the  complaint. 

§  616.    Issuance  of  Sommone  in  Cities  and  Conntiei. 

All  processes  of  every  kind  in  actions,  suits,  or  proceedings  in  the 
justices'  court  of  cities  and  counties  shall  be  issued  by  the  justice's 


237  ,  SUMMONS.  §  §  617, 618 

clerk,  upon  the  order  of  the  presiding  justice.  This  is  a  modifica- 
tion of  the  rule  declared  in  section  844  of  Kerr's  Cyclopedic  Code 
of  Civil  Procedure,  regarding  the  proper  party  to  sign  a  summons 
in  the  justices'  courts  in  the  city  and  county  of  San  Francisco.^ 

t  HeImB  y.  I>uime,  107  GaL  117;  Kerr's  Cye.  C.  G.  P.,  secB.  91,  95^  S44. 

§  617.    Summons  in  Cities  and  Counties— Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  Send  Greeting  to  

Defendant: 

You  are  hereby  directed  to  appear  in  an  action  brought  against 
you  by  the  above-named  plaintiff  in  the  justice's  court  of  the  city 
and  county  of  San  Francisco,  and  to  answer  to  the  complaint  filed 
therein;  within  five  days  (exclusive  of  the  day  of  service)  after  the 
service  on  you  of  this  summons,  if  served  within  this  county ;  other- 
wise within  twenty  days. 

And  you  are  hereby  notified  that  unless  you  appear  and  answer 
as  above  required,  the  said  plaintiff  will  take  judgment  for  any 
money  or  damages  demanded  in  the  complaint,  as  arising  upon  con- 
tract,  or  the  plaintiff  will  apply  to  the  court  for  any  other  relief  de- 
manded in  the  complaint. 

This  action  has  been  assigned,  and  you  are  directed  to  appeaif 

before ,  one  of  the  justices  of  said  court,  at  his  oflBce,  in 

said  city  and  county. 

Make  legal  service  and  due  return  hereon.  By  order  of  the  pre- 
siding justice  of  the  peace  of  the  city  and  coiinty  of  San  Francisco. 

Given  under  my  hand  this day  of ,  19. 


Justice's  Clerk. 


By 


Deputy  Clerk. 


Attorney  for  Plaintiff. 


§  618.    Issuance  of  Summons  in  the  City  and  County  of  San 
Francisco. 
A  summons  issued  by  the  justices'  court  of  San  Francisco  need 
not  be  signed  by  the  justice  of  the  peace,  as  provided  in  section 
844  of  the  Code  of  Civil  Procedure. 


§§  619-623 
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§  619.   To  Whom  Directed. 
The  summons  must  be  directed  to  the  defendant.' 

1  Eerr'i  Cje.  C.  C.  P.,  mc.  844. 

§  620.    Must  be  Issued  Without  Bhinks. 

The  summons  must  be  issued  without  a  blank  left  to  be  filled  in 
by  another,  or  it  is  void.^ 

1  Eerr'8  Gye.  C  C.  P.,  see.  920;  Brann  t.  Blum,  138  CaL  644,  647,  72  Pae. 
168. 

§  621.   Date  of  Filing  to  be  Indorsed  on  Complaint. 

The  court  must  indorse  on  the  complaint  the  date  upon  which  it 
was  filed.* 

1  See  Eerr'B  Oye.  C.  G.  P.,  lee.  840. 

§  622.   Within  What  Time  Summons  may  be  Issued. 

Any  time  within  one  year  after  the  filing  of  the  complaint  the 
plaintiff  may  have  the  summons  issued.^ 


1  (Cal.)  Kerr's  Cyc.  0.  C.  P.,  eec. 
840;  (Ariz.)  Bev.  Stats.  1901,  »ec. 
2068;  (Idaho)  Bct.  Codes,  see.  4651; 
(Mont.)  Rev.  Codes  1907,  sec.  6994; 
(S.  D.)  Comp.  Laws  1910,  sec.  13,  p. 
538;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  5684;  (N.  D.)  Bev.  Codes 
1905,  sec.  8360. 

Soutli  Dakota. — ^Leonosio  v.  Barto- 
lino,  7  S.  D.  93;  Wardner  Co.  ▼.  Bay- 


mond,  7  S.  D.  451;  Berry  ▼.  Bingaman, 
1  S.  D.  525;  Miner  t.  Southard,  3 
6.  D.  649. 

North  Dakota. — ^Miner  ▼.  Francis, 
8  N.  D.  593,  98  N.  W.  343;  Leonosio 
V.  Bartilino,  7  S.  D.  93,  63  N.  W. 
543;  Berry  v.  Bingman,  1  N.  D.  525, 
47  N.  W.  825;  Sinkling  ▼.  By.  Co., 
10  N.  D.  560,  74  N.  W.  1029;  Warder 
y.  Eyana,  2  N.  D.  434,  50  K.  W.  961. 


§  023.    Order  of  Arrest — ^Form. 

(To  be  indorsed  on  the  summons,  if  the  defendant  is  subject  to 
arrest  in  the  action.) 

State  of 9 

County  of 


The  People  of  the  State  of 
of  the  County  of  -; — 


-,  to  the  Sheriff  or  Any  Constable 


You  are  hereby  commanded  to  arrest  the  within  named  de- 
fendant,   ^  and  bring  him  before  me  forthwith,  to  an- 
swer the  plaintiff's  complaint  in  this  action* 
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Qiven  under  my  nand,  this day  of ^  19 . 


Justice    of  the   Peace,  Township,  County,  Cali- 
fornia. 

§  624.     Oregon — Summons,  How  Issued,  Signed,  and  Directed; 
What  to  Contain. 

The  summons  must  be  issued  and  signed  by  the  justice.  It  must 
contain  the  name  of  the  court  in  which  the  complaint  is  filed,  the 
names  of  the  parties  to  the  action,  and  the  title  thereof.  It  must 
be  directed  to  the  defendant  and  require  him  to  appear  and  answer 
the  complaint  within  seven  days  from  the  date  of  the  service  thereof 
upon  him  or  suffer  judgment  to  be  taken  against  him  for  the  sum 
specified  in  the  complaint  with  the  disbursements  of  the  action.* 

1  Lord's  Or.  Laws,  see.  2418. 

§  625.    Oregon — Summons — ^Form. 

Justice's  Court  for  the  Precinct  of  ♦ 


State  of  Oregon, 
County  of 


Civil  Action  to  Eecover  Money  [or  a  penalty,  or  personal  property, 

as  the  case  may  be]. 

To ,  the  Above-named  Defendant: 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  required  to 
appear  before  the  undersigned,  a  justice  of  the  peace  for  the  pre- 
cinct aforesaid,  on  the day  of ,  19 ,  at o'clock 

in  the noon  of  said  day,  at  the  office  of  said  justice,  in  said 

precinct,  to  answer  the  above-named  plaintiff  in  a  civil  action. 

The  defendant  will  take  notice  that  if  he  fail  to  answer  the  com- 
plaint herein  the  plaintiff  will  take  judgment  against  him  for 

dollars  [or  for  such  other  relief  as  is  demanded  in  the  complaint, 
as  the  case  may  be] . 

Qiven  under  my  hand  this day  of ,  19 . 

E  F^  Justice  of  the  Peace. 
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§  626.    Utah — Summons— Form* 

Summons  must  be  issued  and  signed  by  the  justice,  and  be 
substantially  in  the  following  form: — 

In  Justice's  Court  in  and  for  the  Precinct  ,  City  of 

,  County  of ^  State  of  Utah,  Before  , 

Justice  of  the  Peace. 


A  B,  Plaintiff,     "^ 
C  D,  Defendant.  J 


The  State  of  Utah,  to  the  Defendant: 

You  are  hereby  summoned  to  appear  before  the  above-entitled 
court  within  ten  days  after  the  service  of  this  summons  upon 
you,  if  served  within  the  county  in  which  this  action  is  brought, 
otherwise  within  twenty  days  after  this  service,  and  defend  the 
above-entitled  action  brought  against  you  to  recover  [stating  in 
general  terms  the  value  of  the  cause  of  action] ;  and  in  case  of 
your  failure  so  to  do,  judgment  will  be  rendered  against  you 
according  to  the  demand  of  the  complaint. 


§  627.  Washington— Action  by  Summons,  How  Commenced-^ 
Form. 
A  party  desiring  to  commence  an  action  before  a  justice  of 
the  peace  for  the  recovery  of  a  debt  by  summons  must  file  his 
claim  with  the  justice  of  the  peace,  verified  by  his  own  oath,  or 
that  of  his  agent  or  attorney;  and  thereupon  the  justice  of  the 
peace  must,,  on  payment  of  his  fees,  if  demanded,  issue  a  sum- 
mons to  the  opposite  party,  which  summons  must  be  in  the  fol- 
lowing form,  or  as  nearly  as  the  case  will  admit,  viz. : — 

The  State  of  Washington, 
County, — ss. 

To  the  Sheriff  or  Any  Constable  of  Said  County. 

In  the  name  of  the  state  of  Washington,  you  are  hereby  com- 
manded to  summon ,  if  he  [or  they]  be  found  in  your 

county,  to  be  and  appear  before  me  at  ,  on  day 

of ,  at o'clock,  P.  M.   [or  A.  M.],  to  answer  the 

complaint  of ^  for  a  failure  to  pay  him  a  certain  demand, 
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amounting  to dollars  and cents,  upon  [here  state 

briefly  the  nature  of  the  claim] ;  and  of  this  writ  make  due 
service  and  return. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 

And  the  summons  must  specify  a  certain  place,  day,  and  hour 
for  the  appearance  and  answer  of  the  defendant,  not  less  than 
six  nor  more  than  twenty  days  from  the  date  of  filing  plaintiff's 
claim  with  the  justice,  which  summons  must  be  served  at  least 
five  days  before  the  time  of  trial  mentioned  therein,  and  must 
be  served  by  the  officer  delivering  to  the  defendant,  or  leaving 
at  his  place  of  abode,  with  some  person  over  twelve  years  of 
age,  a  true  copy  of  such  summons,  certified  by  the  officer  to  be 
such.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1758. 

§  628.    Washington — Summons— Forcible  Entry  and  Detainer 
— ^Form. 

■ 

[Title  of  Court  and  Cause.] 

State  of  Washington, 
County  of ,  as. 

To  the  Sheriff  or  Any  Constable  of  Said  County. 

Whereas, of ,  hath  exhibited  unto  the  under- 
signed, one  of    the  justices  of  the  peace  in  and  for  the  said 

county,  a  complaint  against ,  for  a  forcible  entry  and 

detainer  of  the  following  premises,  to  wit   [description], — you 

are  hereby  commanded  to  summon  the  said  if  he  be 

found  in  your  county,  to  appear  before  the  undersigned,  on  the 

day  of ,  19 ,  at o'clock,  in  the noon, 

at  his  office  in ,  then  and  there  to  make  answer  to  and 

defend  against  the  complaint  aforesaid.    And  you  are  also  hereby 
commanded  to  serve  a  copy  of  the  said  complaint  on  the  said 

;  and  upon  this  writ  make  due  return  with  your  doings 

thereon. 

Given  und^r  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 
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f  629.    Washington— Action  by  Complaint  and  Notice— Form. 

Any  person  desiring  to  commence  an  action  before  a  justice 
of  the  peace  by  the  service  of  a  complaint  and  notice  can  do  so 
by  filing  his  complaint,  verified  by  his  own  oath  or  that  of  his 
agent  or  attorney,  with  the  justice,  and  when  such  complaint  is 
so  filed,  upon  payment  of  his  fees,  if  demanded,  the  justice  must 
attach  thereto  a  notice,  to  be  substantially  as  follows:-^ 

The  State  of  Washington, 
County  ,- 

To . 


In  the  name  of  the  state  of  Washington,  you  are  hereby  notified 

to  be  and  appear  at  my  office  in ,  on  the day  of 

,  19 — — ,  at  the  hour  of  ,  M.,  to  answer  the 

foregoing  complaint,  or  judgment  will  be  taken  against  you  as 
confessed,  and. the  prayer  of  the  plaintiff  granted. 

Dated ,  19 . 


J.'  P.* 


1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1759. 


§  630.    Nevada — Summons — Form. 

[Title  of  Court  and  Cause.] 

The  State  of  Nevada  to  the  Sheriff  or  Any  Constable  of  the 
County  of ,  Greeting : 

Whereas, ,  of  the  county  of ,  hath  exhibited  unto 

me,  a  justice  of  the  peace  of  said  county,  a  complaint  against 

of  the  county  of  ,  for  that  the  said  ,  of  the 

county  of ,  on  the  day  of ,  A.  D.  19 , 

at  the  county  of [here  insert  the  substance  of  the  com- 
plaint with  sufficient  certainty],  you  are  therefore  commanded 

to  summon  the  said ,  if  he  be  found  in  your  county,  to 

be  and  appear  before  me  at  my  office  [stating  the  place],  on  the 
day  of ,  A.  D.  19 ,  then  and  there  to  make  an- 
swer unto  the  complaint  aforesaid. 

Given  under  my  hand  this day  of ,  A.  D.  19- 


Justice  of  the  Peace. 


243  SUMMONS.  (§  631-634 

§  681.    Colorado— Action,  How  Oommanced. 

Every  suit  before  a  justice,  except  such  as  are  proyided  for 
in  a  different  manner,  must  be  commenced  by  summons.^ 

t  (Colo.)  Bev.  Stats.  1908,  sec.  3721. 

§  632.    Colorado — Summons — ^Form. 

Sununons  must  be  in  the  following  form,  as  nearly  as  the  case 
will  admit,  viz.: 

State  of  Colorado, 
County, — ^ss. 

To  the  People  of  the  State  of  Colorado,  to  Any  Constable  of 
said  County,  Greeting: 

You  are  hereby  commanded  to  summon  to  appear 

before  me,  at  ,  on  the  day  of  ,  at  

o'clock,  to  answer  the  complaint  of ;  for  the  failure  to 

pay  him  a  certain  demand,  not  exceeding  three  hundred  dollars, 
and  hereof  make  due  return  as  the  law  directs. 

Given  under  my  hand  and  seal  this  day  of  , 

19 . 


J.  P.     [L.  S.]* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3721. 

§  633.     Colorado — Summons  to  Specify— Date  of  Trial. 

In  the  summons  the  justice  must  specify  a  certain  place,  day 
and  hour  for  the  trial,  not  less  than  five  nor  more  than  fifteen 
days  from  the  date  of  such  summons,  at  which  time  and  place 
the  defendant  is  to  appear.^ 

i  (Colo.)  Bev.  Stats.  1908,  sec.  3721. 

§  634.    Colorado — Summons— Service. 

Process  must  be  served  at  least  three  days  before  the  time  of 
trial  mentioned  therein,  by  reading  the  same  to  the  defendant 
or  defendants.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3721. 
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§  636.     Colorado — SmnmoxiB,  Service  on  OorporatioxL 

Process  must  be  served  at  least  three  days  before  the  time 
of  trial  mentioned  therein,  in  case  defendant  is  a  corporation, 
by  reading  the  same  and  delivering  a  copy  thereof  to  some  oflBce, 
agent  or  clerk  of  such  corporation.* 

1  (Colo.)  Bev.  State.  1908,  sec.  $721. 

§  636.    Colorado — ^Alias  Summons. 

If  summons  be  returned  **Not  Served,"  the  cause  may  be  con- 
tinued, and  an  alias  summons  issued,  returnable  in  not  less  than 
five  nor  more  than  fifteen  days  from  date  thereof,  and  such  alias 
shall  be  served  in  like  manner  as  original  summons,  not  less  than 
three  days  before  the  day  set  for  the  defendant's  appearance.* 

i  (Colo.)  Bev.  Stats.  1908,  sec.  3721. 

SERVICE  OF  SUIVIMONS. 

§  637.   Service  of  Summons  by  Constable  and  Others. 

The  summons  may  be  served  by  the  sheriff  or  constable  of  any  of 
the  counties  of  California,  or  by  any  other  person  of  the  age  of 
eighteen  years  or  over  not  a  party  to  the  action.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  583,  8  Pac.  185;  Anderson  v.  Goff, 

849;    (Nev.)    Cutting's  C6inp.   Laws  72  Cal.  65,  74,  1  Am.  St.  Bep.  34, 

1900,  sec.  3613;   (Ariz.)   Bev.  Stats.  13  Pac.   73;   Allison  y.  Thomas,  7£ 

1901,  sec.  2070;  (Or.)  B.  &  C.  Codes,  Cal.  562,  564,  1  Am.  St.  Bep.  89, 
sec.  54;  (Idaho)  Ber.  Codes,  sec.  14  Pac.  309;  Fraser  v.  Oakdale  L.  & 
4660;  (Mont.)  Bev.  Codes  1907,  sec.  W.  Co.,  73  Cal.  187,  189,  14  Pac. 
7003;  (S.  D.)  Comp.  Laws  1910,  sec.  829;  Barney  v.  Vigoureaux,  75  Cal. 
16,  p.  538;  (Utah)  Comp.  Laws  1907,  376,  377,  17  Pac.  433;  Beinhart  v. 
sec.  3683;  (Wyo.)  Comp.  Stats.  1910,  Lugo,  86  Cal.  395,  398,  21  Am.  St. 
sec.  5196;  (Okl.)  Comp.  Laws  1909,  Bep.  52,  24  Pac.  1089;  Horton  ▼. 
sec.  6281;  (Neb.)  Cobbey's  Ann.  Oallardo,  88  Cal.  581,  582,  26  Pac. 
Stats.  1909,  sec.  1859;  (Kan.)  Dass-  375;  Williamson  v.  Cunningham  B. 
ler's  Gen.  Stats.  1909,  sec.  5685;  D.  Co.,  95  <Cal.  652,  654,  30  Pac.  762; 
(N.  D.)  Bev.  Codes  1905,  sec.  8366;  Hunter  v.  Bryant,  98  Cal.  247,  260, 
Maynard  v.  MacCrellish,  57  Cal.  355;  33  Pac.  51;  Herman  v.  Santee,  103 
Southern  Pac.  B.  Co.  v.  Superior  Cal.  519,  522,  42  Am.  St.  Bep.  145, 
Court,  59  Cal.  471,  473;  Howard  v.  37  Pac.  509;  People  v.  Dodge,  104 
Galloway,  60  Cal.  10,  11;  Weil  v.  Cal.  487,  489,  3«  Pac.  203;  Alex- 
Bent,  60  Cal.  603;  Kane  v.  Desmond,  ander  v.  McDow,  108  Cal.  25,  28,  41 

63  Cal.  464, 466;  Doerfler  v.  Schmidt,  Pac.   24;    Hibemia  S.  &  L.   Soc.  v. 

64  Cal.  265,  30  Pac.  816;  Lyons  v.  Clarke,  110  Cal.  27,  31,  32,  42  Pac. 
Cunningham,  66  Cal.  42,  43,  4  Pac.  425;  Hannah  v.  Greene,  143  Cal.  19, 
938;  Pellier  v.  Gillespie,  67  Cal.  582,  21.   78   Pac.    708;    Berentz   v.   Kern 
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King  Oil  k  D.  Co.  (Cal.  App.  Dee., 
Jane  17,  1905),  84  Pae.  45;  Crane  t. 
Biannan,  3  Cal.  193,  196;  Egery  t. 
Buchanan,  5  Cal.  53,  56;  Newhall  t. 
Provost,  6  Cal.  85,  87;  Sutter  v.  Cox, 
7  Cal.  415;  Dorente  v.  Sullivan,  7  Cal. 
279,  280;  Alderson  v.  Bell,  9  Cal.  315, 
321;  McMillan  v.  Bejnolds,  11  Cal. 
372,  379;  Curtis  v.  Henrick,  14  Cal. 
117,  118,  120,  73  Am.  Dec.  632; 
Gavitt  V.  Doub,  23  Cal.  78,  79;  Cal- 
derwood  v.  Brooks,  28  Cal.  151,  153; 
Dimmick  v.  Campbell,  31  Cal.  238, 
240;  Hahn  v.  Kelly,  34  Cal.  391,  403, 


94  Am.  Dee.  742;  Drake  v.  Du- 
venick,  45  Cal.  455,  465;  Block  v. 
Kearney  (Cal.,  March  12,  1901), 
64  Pac.  267;  Rue  v.  Quinn,  137  Cal. 
651,  657,  66  Pac.  216,  218,  70  Pac. 
732;  Berentz  v.  Belmont  O.  M.  Co., 
148  Cal.  477,  580,  113  Am.  St.  B^. 
308,  84  Pae.  47. 

Keyada. — Mott  &  Co.  v.  Independ- 
ent G.  &  S.  M.  Co.,  1  Nev.  247; 
Caples  V.  C.  P.  B.  Co.,  6  Nev.  265; 
Scarpion  S.  M.  Co.  v.  Marsano,  10 
Nev.  370;  Lonkey  v.  Keyes  S.  M. 
Co.,  21  Nev.  312. 


§  638.  Service  must  be  Made  by  Person  Authorized  by  Statute. 
The  mere  fact  that  a  person  serves  a  paper  is  not  even  prima 
facie  evidence  of  his  right  to  serve  it.  He  must  be  a  person  de- 
scribed in  the  statute,  and  must  act  in  the  manner  prescribed  by 
law.  This  is  necessary  in  order  to  ^ve  him  his  authority,  and  this 
must  appear  by  the  affidavit  of  service  in  order  to  show  authority. 
The  validity  of  the  act  depends  upon  its  being  authorized,  and  this 
must  appear  of  record.* 

1  McMillan  ▼.  Eeynolda,  11  Cal.  372,  379.  See,  also,  Kerr'e  Cyc.  C.  0. 
P.,  sec.  415. 

§  639.    Summons,  Manner  of  Service. 

The  summons  must  be  served  by  delivering  a  copy  thereof,  as 
follows : 

1.  If  the  suit  is  against  a  corporation  formed  under  the  laws  of 
this  state :  to  the  president  or  other  head  of  the  corporation,  secre- 
tary, cashier,  or  managing  agent  thereof ; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  nonresident 
joint  stock  company  or  association,  doing  business  and  having  a 
managing  or  business  agent,  cashier,  or  secretary  within  this  state : 
to  such  agent,  cashier,  or  secretary ; 

3.  If  against  a  minor,  under  the  age  of  fourteen  years,  residing 
within  this  state :  to  such  minor,  personally,  and  also  to  his  father, 
mother,  or  guardian ;  or  if  there  be  none  within  this  state,  then  to 
any  person  having  the  care  or  control  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed; 
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4.  If  against  a  person  residing  within  this  state  who  has  been 
judicially  declared  to  be  of  unsound  mind,  or  incapable  of  con- 
ducting his  own  affairs,  and  for  whom  a  guardian  has  been  ap- 
pointed: to  such  person,  and  also  to  his  guardian; 

5.  If  against  a  county,  city,  or  town:  to  the  president  of  the 
board  of  supervisors,  president  of  the  council  or  trustees,  or  other 
head  of  the  legislative  department  thereof ; 

6.  In  all  other  cases  to  the  defendant  personally.* 


1  See  (Cal.),  Kerr'a  Cyc.  C.  C.  P.,  sec. 
AV;  (Nev.)  Cutting's  Comp.  Laws, 
sees.  3611-3513;  (Ariz.)  Bev.  Stats. 
1901,  sees.  1319-1325,  2067;  (N.  D.) 
Rev.  Codes  1905,  sees.  8363-8365; 
(Tex.)  Sayles'  Tex.  Civ.  Stats.  1897, 
arts.  1218-1224,  1602;  (Or.)  Lord's 
Or.  Laws,  sec.  2420;  (Wash.)  B.  & 
B.  Codes,  sec.  1761;  (Idaho)  Bev. 
Codes,  sec.  4144;  (Mont.)  Bev.  Codes 


1907,  sec.  6519;  (S.  D.)  Comp.  Laws 
1910,  sec.  110,  p.  338;  (Utah)  Comp. 
Laws  1907,  sec.  2948;  (Wyo.)  Comp. 
Stats.  1910,  sees.  5196-5200;  (Okl.) 
Comp.  Laws  1909,  sees.  6282-6285; 
(Neb.)  Cobbey's  Ann.  Stats.,  sees. 
1860-1863;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sees.  6373-6377;  (Colo.) 
Mills'  Ann.  Stats.  1905,  see.  2637. 


§  640.    Service  of  Summons  on  Corporations. 

In  an  action  against  a  corporation,  the  summons  must  be  served 
upon  one  of  the  ofScers  mentioned  in  the  statute.^ 

1  Aiken  y.  Quartz  B.  M.  G.  Min. 
Co.,  6  Cal.  186,  187;  O'Brien  v. 
Shaw's  Flat  &  T.  Co.,  10  Cal.  343; 


Cairo  B.  Co.,  32  Ark.  23;  Southern 
B.  &  L.  Assn.  ▼.  Hallum,  59  Ark. 
583,  586,  28  S.  W.  420;  Great  West 
Min.  Co.  V.  Woodmas  Min.  Co.,  12 
Colo.  46,  51,  13  Am.  St.  Bep.  204, 
209,  20  Pac.  771;  Lonkey  v.  Keyes 
S.  Min.  Co.,  21  Nev.  312,  317,  31  Pac. 
57,  17  L.  B.  A.  351.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  411;  Brown  v. 
Lawson,  51  Cal.  615,  617;  Sacra- 
mento Sav.  Bank  y.  Spencer,  53 
Cal.  737,  740;  Southern  Pacific  E. 
Co.  y.  Superior  Court,  59  Cal.  471, 
473;  Emeric  y.  Alvarado,  64  Cal. 
529,  597,  2  Pac.  418;  McClosky  y. 
Sweeny,  66  Cal.  53,  4  Pac.  943; 
Eureka  L.  &  Y.  C.  Co.  v.  Superior 
Court,  66  Cal.  311,  314,  5  Pac.  490; 
Justice  y.  Ott,  87  Cal.  530,  531,  25 
Pac.  691;  Norton  y.  Atchison,  T.  & 


S.  P.  B.  Co.,  97  Cal.  388,  397,  33 
Am.  St.  Bep.  198,  30  Pae.  585,  32 
Pac.  452;  In  Matter  of  Hamilton, 
120  Cal.  421,  430,  52  Pac.  708;  Elder 
y.  Grunsky,  127  Cal.  67,  68,  69,  59 
Pac.  300;  Booth  y.  Gamble- Bobinson 
C.  Co.,  139  Cal.  175,  177,  72  Pac.  908; 
CardweU  y.  Sabichi,  59  Cal.  490, 
493;  Pacific  C.  B.  Co.  y.  Superior 
Court,  79  Cal.  103,  104,  21  Pac. 
609;  Bichardson  y.  Loupe,  80  Cal. 
490,  499,  22  Pac.  227;  People  y. 
Lee,  128  Cal.  330,  332,  60  Pac.  854; 
Lambert,  Matter  of,  134  Cal.  626, 
633,  86  Am.  St.  Bep.  296,  66  Pac. 
851,  55  L.  B.  A.  856;  Hannah  y. 
Green,  143  Cal.  19,  21,  76  Pac.  708; 
Berentz  y.  Belmont  O.  M.  Co.,  148 
Cal.  577,  580,  113  Am.  St.  Bep.  308, 
84  Pac.  47;  Jameson  y.  Simonds 
Saw  Co.,  2  Cal.  App.  582,  585,  586, 
589,  84  Pac.  289;  Boberta  y.  Wilson, 
3   Cal.   App.   32,   33,   84  Pac.   216; 
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United  States  t.  Southern  Pae.  B.  B.  G.  B.  Co.  v.  Boiler,  100  Fed.  738, 

Co.,    49    Fed.    297,    303;    Norton   t.  740,   743;   Doe   v.   Springfield   B.   ft 

Atehison  T.  ft  8.  F.  B.  Co.,  61  Fed.  Mfg.  Co.,  104  Fed.  684,  686;  Buch- 

618,   619;   Sobrio   t.   Manhattan   L.  ingham  v.  North  German  F.  Ins.  Co., 

Ina.  Co.,  72  Fed.  566,  567;  Denver  ft  149  Fed.  622,  623,  624. 

§  641.  Oolorado — Service  of  Summons  on  Corporations — ^Re- 
torn  of  Summons. 
la  all  suits  brought  in  any  justice  court,  police  court  or  court 
not  of  record  in  Colorado,  service  of  summons  may  be  made  upon 
private  or  foreign  corporations  in  the  manner  following,  to  wit : 
when  suit  is  brought  in  the  county  in  which  such  corporation  has 
its  principal  office,  or  in  which  its  principal  business  is  carried 
on,  service  may  be  made  by  delivering  a  copy  of  the  summons  to 
the  president  or  other  head  of  such  corporation,  or  to  the  secretary, 
cashier,  treasurer  or  general  manager  thereof,  or,  in  case  of  the 
absence  of  said  officers  from  the  county,  then  upon  any  stock- 
holder residing  in  the  county  in  which  suit  is  brought.  In  all 
other  cases  service  of  summons  may  be  made  upon  such  cor- 
poration by  delivering  a  copy  thereof  to  the  principal,  local  or 
station  agent  of  such  corporation,  resident  and  employed  in  the 
county  in  which  suit  is  brought:  Provided,  that  in  all  suits 
brought  against  corporations  in  the  courts  hereinbefore  desig- 
nated, summons  must  be  made  returnable  in  not  less  than  twenty 
days,  nor  more  than  thirty  days  from  date  of  issuance  of  sum- 
mons, and  must,  to  make  service  valid  and  effectual,  be  served 
at  least  ten  days  prior  to  the  return  day  designated  in  the  sum- 
mons. In  case  of  failure  of  service,  alias  and  pluries  summons 
if  necessary,  may  be  issued.  Nothing  herein  contained  must  be 
construed  to  authorize  the  commencement  of  suit  before  any 
justice  of  the  peace  in  any  precinct  or  township  other  than  that 
in  which  suit  may  be  commenced  by  plaintiff.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3725. 

§  642.   What  Officers  of  Corporations  cannot  be  Served. 

A  service  of  summons  upon  a  salaried  agent  or  servant  for  so- 
liciting business  is  insufficient,  and  should  be  quashed  on  motion.^ 

1  Booth   v.   Gamble-Bobinson   Co.,      Kerr's  Cjc.  C.  C.  P.,  sees.  388  and 

139  CaL  175,  177,  72  Pac.  908.    See,      ^1- 

1       xr  -«»    n  -    n    n    T>     -.^    >iak  Utah. — ^Blyth  &  Fargo  Co.  ▼.  Swen- 

also,  Kerr'g  Cyc.  C.  C.  P.,  sec.  405;  ^^    ^^/^     ^^^    *«    ,>        ,^«« 

>  ^  '  '      gon,    15    Utah,    346,   49    Pac.    1027; 


§§  643-645 


hillyeb's  justices'  code. 


248 


Hamner  v.  Ballantyne,  16  Utah,  436,  r.  Swenson,  15  Utah,  345,  49  Pac. 
52  Pac.  770;  Guthiel  ▼.  Gilmer,  27  1027;  Pearson  v.  Anderburg,  28 
Utah,  496,  76  Pac.  628;   Blyth  Co.      Utah,  495,  80  Pac.  307. 

§  643.    Service  of  Summons  on  Infant. 

Serving  of  the  summons,  when  the  suit  is  against  a  minor  under 
the  age  of  fourteen  is  to  be  made  by  delivering  a  certified  copy  of 
the  summons  and  complaint  to  the  infant  personally,  and  also  to 
his  father,  mother  or  guardian.  When  the  infant  is  over  the  age 
of  fourteen,  the  service  is  only  to  be  made  upon  him,  as  he  may 
choose  his  own  guardian.  As  the  statute  requires  personal  service 
of  the  summons  upon  the  infant,  although  under  the  age  of  four- 
teen, a  copy  should  be  put  into  the  postoffice  directed  to  the  infant 
in  the  same  manner  as  if  over  the  age  of  fourteen.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  411. 

§  644.   Service  on  Insane  Persons. 

j.ii  an  action  against  a  defendant  who  is  insane  at  the  time  of  ser- 
vice, and  for  whom  no  guardian  has  been  appointed,  seivice  upon 
the  defendant  personally  is  sufficient.* 

1  Sacramento  Sav.  Bank  y.  Spencer,  53  Cal.  737,  740.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  411. 


§  646.   Service  on  Incompetent  Persons. 

In  an  action  against  an  incompetent  person  the  summons  must 
be  served  upon  both  the  incompetent  and  his  guardian.* 


1  Justice  V.  Ott,  87  Cal.  530,  531, 
25  Pac.  691.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  411;  Brown  v. 
Lawson,  51  Cal.  615,  617;  Sacra- 
mento Sav.  Bank  v.  Spencer,  53 
Cal.  737,  740;  Southern  Pac.  B. 
Co.  V.  Superior  Court,  59  Cal.  471, 
473;  Emeric  v.  Alvarado,  64  Cal. 
529,  597,  2  Pac.  418;  McCIosky  v. 
Sweeny,  66  Cal.  53,  4  Pac.  943;  Eu- 
reka L.  &  Y.  C.  Co.  V.  Superior 
Court,  66  Cal.  311,  314,  5  Pac.  490; 
Norton  v.  Atchison,  T.  &  S.  P. 
B.  Co.,  97  Cal.  388,  397,  33  Am. 
St.  Bep.  198,  30  Pac.  585,  32  Pac. 


452;  In  Matter  of  Hamilton,  120 
Cal.  421,  430,  52  Pac.  708;  Elder  ▼. 
Grunsky,  127  Cal.  67,  68,  69,  59  Pac. 
300;  Booth  v.  Gamble-Bobinson  C. 
Co.,  139  Cal.  175,  177,  72  Pac.  908; 
Berentz  y.  Belmont  Oil  Co.  (Cal. 
Jan.  30,  1906),  84  Pac.  47;  Jameson 
V.  Simonds  Saw  Co.  (Cal.  App.  Dec, 
Jan.  31,  1906),  84  Pac.  289;  Adams 
&  Co.  V.  Town,  3  Cal.  247,  248; 
Aiken  v.  Quartz  R.  M.  G.  Min.  Co., 
6  Cal.  186,  187;  Gray  v.  Palmer,  9 
Cal.  616,  638;  O'Brien  v.  Shaw's 
Flat  &  T.  C.  Co.,  10  Cal.  343,  344; 
Edmondson  ▼.  Mason,  16  Cal.  387, 
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38S;  Kennedy  t.  Hibernia  S.  &  L.  Co.,  8  Idaho,  74,  66  Pac.  826;   Ap- 

Soc.,  38  Oal.  IM,  153;  Eel  River  N.  plington  t.  G.  V.  B.  Mining  Co.,  6 

Co.  V.  Strnver,  41  Cal.  616,  618.  Idaho,    216,    55    Pac.    241;    Hill    v. 

Idaho.-.Boy€r  t.  North.  Pac.  By.  Morgan,  9  Idaho,  718,  76  Pac.  323. 

§  646.    Complaint  must  Accompany  Summons. 

A  copy  of  the  complaint  must  be  served  with  the  summons,  and 
the  arummons  must  be  returned  with  a  certificate  or  an  affidavit  of 
service  and  of  service  of  a  copy  of  the  complaint.  Legal  service 
of  summons  includes,  as  a  necessary  part  of  such  service,  service  of 
the  complaint.^ 

1  Southern  Pac.  B.  Co.  v.  Superior  Court,  69  Cal.  471,  473;  Kerr's  Cyc. 
C.  C.  P.,  sec.  410. 

§  647.    When  Summons  Served  Outside  of  County. 

The  summons  cannot  be  served  out  of  the  county  wherein  the 
action  is  brought,  except  in  the  following  cases: 

1.  When  the  action  is  upon  the  joint  contract  or  obligation  of 
two  or  more  persons,  one  of  whom  resides  within  the  county ; 

2.  When  the  action  is  brought  against  a  party  who  has  con- 
tracted in  writing  to  perform  an  obligation  at  a  particular  place, 
and  resides  in  a  different  county,  in  which  case  the  summons  may 
be  served  in  the  county  where  he  resides; 

3.  When  the  action  is  for  injury  to  person  or  property,  and  the 
defendant  resides  in  a  different  county,  in  which  case  summons 
may  be  served  in  the  county  wherein  he  may  be  found ; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the  county 
when  the  action  was  brought,  or  when  the  obligation  was  incurred 
and  thereafter  departed  therefrom,  in  which  event  he  may  be  served 
wherever  he  may  be  found ; 

5.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce  and 
foreclose  liens  on,  or  to  recover  possession  of,  personal  property 
situate  within  the  county.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  848. 

§  648.   Where  Service  Outside  of  County,  -  Certificate  Required. 

When  a  summons  issued  by  a  justice  of  the  peace  is  to  be  served 
out  of  the  county  in  which  it  is  issued,  the  summons  must  have 
attached  to  it  a  certificate  under  seal  by  the  county  clerk  of  such 


§§  649, 650 


hillyeb's  justices'  godb. 


250 


county,  to  the  effect  that  the  person  issuing  the  same  was  an  acting 
justice  of  the  peace  at  the  date  of  the  summons.^ 


1  Kerr'a  Cyc.  C.  C.  P.,  sec.  849; 
Southern  Pac.  B.  Co.  v.  Superior 
Court,  59  Cal.  471,  473;  Cardwell  v. 
Sabichi,  59  Cal.  490,  493;  Luco  y. 
Brown,  73  Cal.  3,  4,  20  Am.  St.  Bep. 
772,  14  Pac  366;  FergoBon  t.  Basin 


Consol.  Mines,  152  Cal.  712,  715,  93 
Pac.  867. 

Montana. — State  ex  rel.  Began  t. 
Harrington  (Mont.,  Nov.  14,  1904), 
78  Pac.  484,  485. 


§  849.    Certificate  of  County  Clerk— Form. 

[Title  of  Court  and  Cause.] 

County  of  Santa  Clara, 
State  of  California, — ss. 

J.  L.  B.,  the  county  clerk  of  the  county  of  Santa  Clara,  state  of 
California,  hereby  certifies  that  on  this  15th  day  of  May,  1907, 
H.  I.  C,  the  person  who  issued  the  summons  to  which  this  is  an- 
nexed, was  at  the  date  of  issuance  thereof,  a  duly  qualified  and 
acting  justice  of  the  peace  in  and  for  the  township  of  San  Jose, 
state  of  California. 

Witness  my  hand  and  official  seal  of  the  county  of  Santa  Clara, 
state  of  California,  this  15th  day  of  May,  1907, 

§  650.    Service  on  Joint  Defendants. 

When  the  action  is  against  two  or  more  defendants  jointly  or 
severally  liable  on  a  contract,  and  the  summons  is  served  on  one  or 
more,  but  not  on  all  of  them,  the  plaintiff  may  proceed  against  the 
defendants  served  in  the  same  manner  as  if  they  were  the  only 
defendnnts.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
414;  (Ariz.)  Bey.  Stats.  1901,  sec. 
2067;  (N.  D.)  Eev.  Codes  1905,  sec. 
2364;  (Or.)  Lord's  Or.  Laws,  sec.  61; 
(Idaho)  Bev.  Codes,  sec.  4147; 
(Mont.)  BcT.  Codes  1907,  sec.  6524; 
(S.  D.)  Comp.  Laws  1910,  sec.  113, 
p.  341;  (Utah)  Comp.  Laws  1907, 
sec.  2954;  (Wyo.)  Comp.  Stats.  1910, 
sec.  5201;  (Okl.)  Comp.  Laws  1909, 
sec.  6281;  (Kan.)  Dassler's  Gen. 
Stats.,  sec.  6372;  (Colo.)  Mills'  Ann. 
Stats.  1905,  sees.  2642,  2643;  Nichols 


V.  Dunphy,  68  Cal.  605,  607;  Harri- 
son V.  McCormick,  69  Cal.  616, 
621,  11  Pac.  456,  459;  Berentz  v. 
Belmont  O.  M.  Co.,  148  Cal.  577, 
580,  113  Am.  St.  Bep.  308,  84  Pac. 
47;  BeU  v.  Adams,  150  Cal.  772, 
774,  90  Pac.  118;  Eawitzer  v.  Wyatt, 
40  Fed.  609,  610;  KeUy  v.  Bandini, 
50  Cal.  530,  532;  Davidson  v.  Knox, 
67  Cal.  143,  146,  7  Pac.  413;  Whar- 
ton V.  Harlan,  68  Cal.  422,  426,  9 
Pac.  727;  Peder  v.  Epstein,  69  Cal. 
456,   458,    10   Pac.    785;    Boberts   ▼. 
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Donovan,  70  GaL  108,  114,  9  Pae.  29  Pae.  505;  Edwards  y.  Hellinga, 

180,  11  Pae.  599;  Lewis  ▼.  Adams,  103  Cal.  204,  207,  37  Pae.  218;  Bil- 

70  Gal.  408,  405,  59  Am.   St.  Bep.  veria  t.  Iverson,  125  Gal.  266,  270, 

423,  11  Pae.  833;  Golden  State  &  M.  57  Pae.  996;  McDonald  v.  Porsh,  136 

I.  W.  y.  Davidson,  73  Gal.  389,  391,  Gal.  301,  302,  68  Pae.  817;  Jameson 

15  Pae.  20;  AlperB  v.  Schammel,  75  v.  Simonds  S.  Go.,  144  Gal.  3,  4,  77 

Gal.  590,  593,  17  Pae.  708;  Ooodlett  Pae.  662. 
v.  St.  Elmo  I.  Go.,  94  Gal.  297,  299,  ' 

§  651.   Service  of  SuimnonB  on  Attorney  Insufficient. 

A  service  of  summons  on  the  attorney  in  fact  of  the  defendant 
is  not  service  npon  the  defendant,  and  will  not  give  jurisdiction  to 
the  court  over  the  defendant.^ 

1  Drake  v.  Duveniek,  45  Gal.  455.  See  Kerr's  Gje.  G.  C.  P.,  see.  416. 

§  652.    Oregon — Summons,  by  Whom  Served. 

The  summons  must  be  served  by  the  sheriff  of  the  county  or  his 
deputy,  or  any  constable  of  any  precinct  in  the  county,  or  by  a 
marshal  of  any  incorporated  city  or  town  within  the  limits  of  such 
city  or  town.* 

1  Lord's  Or.  Laws,  see.  2419. 

§  653.    Oregon — Summons,  How  Served — ^Betum. 

The  summons  shall  be  served  by  delivering  a  copy  thereof,  to- 
gether with  a  copy  of  the  complaint,  certified  to  be  correct  by  the 
plaintiff,  his  agent  or  attorney  or  the  justice,  to  the  defendant  in 
the  manner  provided  for  in  the  Code  of  Civil  Procedure  for  the 
service  of  summons  in  actions  in  courts  of  record.  The  summons 
shall  be  returned  to  the  justice  by  whom  it  was  issued  by  the  oflScer 
serving  it,  with  the  proof  of  such  service,  or  that  the  defendant 
cannot  be  found.* 

1  Lord's  Or.  Laws,  sec.  2420. 

§  654.    Colorado — Summons,  How  Served. 

Summons  issued  by  justices  of  the  peace,  in  the  state  of  Colo- 
rado, must  be  served  as  follows :  By  delivering  a  copy  thereof  to 
the  defendant,  or  by  leaving  a  copy  of  the  summons  at  the  usual 
place  of  abode  of  the  defendant,  with  some  member  of  his  or  her 
family  over  the  age  of  fifteen.* 

1  (Golo.)  Bev.  Stats.  1908,  sec.  3724. 
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§  655.    Colorado — ^Wken  Defendant  Evades  Service — Copy  Left 
With  Whom. 

When  any  defendant  evades  the  service  of  process  and  will  not 
listen  to  the  same,  or  secretes  himself,  then  the  officer  shall  serve 
the  same  hy  leaving  a  copy  at  his  place  of  residence,  with  some 
white  person  of  the  age  of  ten  years  and  upward,  and  in  all  such 
cases  the  constable  shall  make  a  special  return  when  and  how 
served,  and  the  circumstances  attending  the  same;  and  if  the  jus- 
tice shall  be  satisfied  that  the  defendant  evaded  the  service  by 
reading  and  that  the  party  is  sufficiently  notified  and  summoned, 
he  shall  proceed  to  hear  and  determine  the  case.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3726. 

§  666.     Colorado — ^Defendant  may  Pay  OflScer— Indorsement  on 
Summons. 

The  justice  must  indorse  on  the  back  of  every  summons  or  war- 
rant the  sum  demanded  by  the  plaintiff,  with  the  costs  due  thereon ; 
and  the  defendant  may  pay  the  same  to  the  constable  in  whose 
hands  such  process  may  be,  who  shall  give  a  receipt  therefor,  which 
shall  exonerate  the  defendant  from  such  debt  and  costs.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3727. 

§  657.     Washington — Service  of  Process  by  Constable  or  Sheriff. 

All  process  in  actions  and  proceedings  in  justice  courts,  having 
a  salaried  constable,  when  served  by  an  officer,  must  be  served 
by  such  constable  or  by  the  sheriff  of  the  county  or  his  duly 
appointed  deputy,  and  all  fees  for  such  service  must  be  paid 
into  the  county  treasury.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  1760. 

§  668.     Washington — Complaint  and  Notice — ^How  Served. 

The  complaint  and  notice  must  be  served  at  least  five  days  be- 
fore the  time  mentioned  in  the  notice  for  the  defendant  to  appear 
and  answer  the  complaint,  by  delivering  to  the  defendant,  or 
leaving  at  his  place  of  abode,  with  some  person  over  twelve  years 
of  age,  a  true  copy  of  the  complaint  and  notice,  certified  by  the 
officer  or  person  making  the  service  to  be  such.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  1761. 
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§  659.    Washington  —  Process — Beqnirements   and   by  Whom 
Served. 

All  process  issued  by  justices  of  the  peace  must  run  in  the 
name  of  the  state  of  Washington,  be  dated  the  day  issued  and 
signed  by  the  justice  granting  the  same,  and  all  executions  and 
writs  of  attachment  or  of  replevin  must  be  served  by  the  sheriff 
or  some  constable  of  the  county  in  which  the  justice  resides,  but 
a  summons  or  notice  and  complaint  may  be  served  by  any  citizen 
of  the  state  of  Washington  over  the  age  of  twenty-one  years  and 
not  a  party  to  the  action.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1762. 

PUBLICATION  AND  MAILING  OF  SUMMONS. 

§  660.  Publication  of  Summons,  What  Provisions  of  Code  of 
Civil  Procedure  Applicable. 
Summons  may  be  served  by  publication,  and  Kerr's  Cyclopedic 
Code  of  Civil  Procedure,  sections  412^  413,  so  far  as  they  relate  to 
the  publication  of  summons,  are  made  applicable  to  justices '  courts, 
the  word  ** justice"  being  substituted  for  the  word  ** judge*' 
wherever  the  latter  word  occurs.^ 

1  See  Kerr's  Cyc.   C.   C.   P.,  sec.         Nevada.— Little  ▼.  Currie,  5  Nev. 

849;    Southern   Pac.    R.    Co.    v.    Su-  90;  Coffin  v.  Bell,  22  Nev.  169;  Roy 

perior  Court,  59  Cal.  471,  473;  Card-  v.  WMtford,  9 'Nev.  370;  Victor  M. 

well   V.   Sabichi,   59   Cal.   490,   493;  &  M.  Co.  v.  Justice  Court,  18  Nev. 

Luco  V.  Brown,  73  Cal.  3,  4,  20  Am.  21,  22;   Lyon  Co.  v.  Washoe  Co.,   8 

St.  Rep.  772,  14  Pac.  366;  State  ex  Nev.  177;  Scorpion  S.  M.  Co.  v.  Mar- 

rel.    Reagan   v.    Harrington    (Mont.,  sano,  10  Nev.  370;  Robinson  v.  Kind 

Nov.  14,  1904),  78  Pac.  484,  485.  23  Nev.  330. 

§  661.   Power  of  Court. 

A  court  Ina3^  order  service  to  be  made  by  publication  after  the 
summons  has  been  returned  to  the  oiBce  of  the  clerk.  The  pro- 
visions of  the  statute  for  issuance  of  an  alias  summons  by  the  clerk 
do  not  impair  the  power  of  the  court  to  authorize  it  to  be  with- 
drawn for  the  purpose  of  further  service  or  service  by  publication.* 

1  Rue  V.  Quinn,  137  Cal.  651,  657,  116  Cal.  443,  451,  48  Pac.  379;  Hi- 

66  Pac.  216;   Kerr's  Cyc.  C.   C.  P.,  bernia  Sav.  &  L.  Soc.  v.  Lewis-    117 

sec.   408;   Dunker   v.   Lutz,   48   Cal.  Cal.  577,  581,  47  Pac.  602,  49%ac. 

464,  466;  Fanning  v.  Foley,  99  Cal.  714;   White  v.   Superior  Court,   126 

336,    337,    339,    33    Pac.    1098;    San  Cal.  245,  246,  58  Pac.  450;  Grant  v. 

Francisco  P.  0.  A.  v.  Superior  Court,  McArthur,  137  Cal.  270,  272,  70  Fwt, 
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88;  Hibernia  S.  ft  L.  Soe.  t.  Ck>ehraBy         Idaho. — ^HiU  ▼,  Morgan,  9  Idaho, 

141  Gal.  653,  655,  657,  658,  75  Pac      718,  76  Pac.  323. 

315. 

§  662.    Strict  Compliance  With  Statute  Nece88ar7. 

Where  service  is  sought  to  be  made  by  the  publication  of  sum- 
mons, the  proceeding  should  be  carefully  scrutinized,  and  strict 
compliance  with  every  condition  of  law  exacted.  Otherwise  its  pro- 
visions may  lead  to  gross  abuse,  and  the  rights  of  person  and  prop- 
erty made  to  depend  upon  elastic  consciences  of  interested  parties, 
rather  than  upon  the  enlightened  judgment  of  court  or  judge.^ 

1  BicketBon  v.  Biehardflon,  26  Cal.  342,  356;  Jordan  r.  Gibbin,  12  Cal. 

149,  155;  Steinbach  ▼.  Leese,  27  Gal.  100;  Braly  v.  Slaman,  30  Gal.  610; 

295,  299;  People  t.  Huber,  20  Gal.  Golumbia  Screw  Go.  v.  Warner  Lock 

81,  83;  Curran  v.  Shattuck,  24  Gal.  Go.,  138  Gal.  445,  71  Pac.  498;  Kerr's 

427,  434;  McMinn  v,  Whelan,  27  Gal.  Gyc.  G.  C.  P.,  sec.  412  et  seq. 
300,  314;  Forbes  y.  Hyde,  31  Gal. 

§  663.    Certificate  of  County  Clerk  Necessary. 

The  summons  in  a  justice  court  must  be  properly  certificated  by 
the  county  clerk  in  order  that  it  may  be  served  by  publication.* 

1  See  Kerr's  Gyc.  G.  C.  P.,  sec.  849. 

§  664.    In  What  -Cases  Publication  may  be  Made— What  Affi- 
davit Must  Show. 

When  the  person  on  whom  service  is  to  be  made  resides  out  of 
the  state ;  or  has  departed  from  the  state ;  or  cannot  after  due  dili- 
gence be  found  within  the  state,  or  conceals  himself  to  avoid  the 
service  of  summons ;  or  is  a  foreign  corporation  having  no  manag- 
ing or  business  acrent,  cashier  or  secretary  within  the  state,  and  the 
fact  appears  by  affidavit  to  the  satisfaction  of  the  court,  or  a  judge 
thereof;  and  it  also  appears  by  such  affidavit,  or  by  the  Verified 
complaint  on  file,  that  a  cause  of  action  exists  against  the  defend- 
ant in  respect  to  whom  service  is  to  be  made,  or  that  he  is  a 
necessary  or  proper  party  to  the  action ;  or  when  it  appears  by  such 
affidavit,  or  by  the  complaint  on  file,  herein,  that  it  is  an  action 
which  relates  to  or  the  subject  of  which  is  real  or  personal  property 
in  this  state,  in  which  such  person  defendant  or  foreign  corpora- 
tion defendant,  has  or  claims  a  lien  or  interest,  actual  or  contingent, 
therein,  or  in  which  the  relief  demanded  consists  wholly,  or  in  part 
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in  excluding  such  person  or  foreign  corporation  from  any  interest 
therein,  such  court  or  judge  may  make  an  order  that  the  service 
be  made  by  publication  of  summons: 

Provided,  that  where  service  is  sought  to  be  made  upon  a  person 
who  cannot,  after  due  diligence,  be  found  within  the  state,  it  must 
first  appear  by  the  affidavit  aforesaid  that  there  has  not  been  filed, 
on  behalf  of  such  person,  in  the  county  where  such  action  is 
pending,  the  certificate  of  residence  provided  for  by  section  1163 
of  the  Civil  Code  in  the  county  in  which  the  action  is  brought ;  or 
that  said  certificate  was  so  filed  and  that  the  defendant  cannot  be 
found  at  the  place  named  in  said  certificate,  which  latter  fact  must 
be  made  to  appear  by  certificate  of  the  sheriff  of  the  county  wherein 
said  defendant  claims  residence  in  and  by  said  certificate  of  resi- 
dence, and  which  certificate  of  said  sheriff  must  show  that  service 
of  said  summons  was  attempted  upon  said  defendant  at  the  place 
named  in  said  certificate  of  residence,  but  that  said  defendant  was 
not  to  be  found  thereat.^ 


1  (Cal.)  Kerr's  Cyc.  C,  C.  P.,  sec. 
412,  849;  (Ariz.)  Rev.  Stats.  1901, 
sees.  1329,  1330;  (N.  D.)  Bev.  Codes 
1905,  see.  8366;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  1235;  (Or.) 
Lord's  Or.  Laws,  sec.  56;  (Wash.) 
B.  &  B.  Codes,  sec.  1766;  (Idaho) 
Bev.  Codes,  see.  4145;  (Mont.)  Rev. 
Codes  1907,  sec.  6520;  (S.  D.)  Comp. 
Laws  1910,  sec.  112,  p.  339;  (Utah) 
Comp.  Laws  1900,  sec.  2949;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5345;  (Okl.) 


Comp.  Laws  1909,  sec.  6294;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1872; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sec.  6395;  Southern  Pac.  B.  Co.  v. 
Superior  Court,  59  Cal.  471,  473; 
Card  well  v.  Sabichi,  59  Cal.  490, 493; 
Luco  V.  Brown,  73  Cal.  3,  4,  20  Am. 
St.  Rep.  772,  14  Pac.  366;  State  ex 
rel.  Regan  v.  Harrington  (Mont., 
Nov.  14,  1904),  78  Pa«.  484,  485; 
Cole  V.  Fisher,  66  Cal.  441,  443,  5 
Pac.  915. 


§  665.   Jurisdiction  of  Court  Based  upon  Affidavit. 

The  jurisdiction  of  a  court  to  order  publication  of  summons  rests 
altogether  upon  the  aflSdavit  for  publication  showing  the  facts  re- 
quired by  law.  It  is  not  required  that  it  shall  be  made  to  appear 
by  the  affidavit  or  otherwise  that  a  writ  of  attachment  has  been 
levied,  as  a  preliminary  step  to  the  order  of  publication.^ 

1  Johnson  y.  Miner,  144  Cal.  785,  787,  78  Pac.  240;  Kerr'e  Cyc.  C.  0.  P., 
412. 


§  666.    Affidavit,  What  must  Show,  and  Course  to  be  Followed. 

Service  of  summons  by  publication  is  set  on  foot  by  an  affidavit 
showing  the  existence  of  certain  facts  in  view  of  which  that  mode 
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of  service  is  allowed.  This  is  followed  by  an  order  of  the  court  or 
of  the  judge  thereof,  directing  the  publication  of  the  summons  to 
be  made  in  some  newspaper  (most  likely  to  give  defendant  notice) 
for  a  certain  length  of  time,  which  varies  according  to  circum- 
stances. If  the  residence  of  the  defendant  be  known,  the  order 
must. also  direct  a  copy  of  the  summons  and  the  complaint  to  be 
forthwith  deposited  in  the  postoffice,  addressed  to  him  at  his  place 
of  residence.  The  service  is  terminated  by  publication  and  mail- 
ing, if  defendant's  place  of  residence  is  known,  or  by  personal 
service  out  of  the  state,  which  is  equivalent  to  publication  and 
mailing.^ 

1  Hahn  ▼.  Kelly,  ^  Cal.  391,  403,  94  Am.  Dec.  742.  See,  also,  Kerr's  Cyc 
C.  C.  P.,  sec.  412  et  seq. 

§  667.  Cause  of  Action  is  Jurisdictional  Fact  in  Publication  of 
Summons. 
The  existence  of  a  cause  of  action  against  a  defendant  sought  to 
be  served  by  publication  is  a  jurisdictional  fact,  which  must  be 
shown  by  the  affidavit  before  an  order  for  a  publication  of  sum- 
mons can  be  made;  and  if  it  does  not  so  appear,  the  order  for 
publication  is  void  and  service  by  publication  falls  with  the  order.* 

1  Columbia   8.   Co.   v.   Warner  L.  431,    433.    11    Pac.    662;    Forbes    v. 

Co.,  138  Cal.  445,  446,  71  Pac.  498;  Hyde,  31   Cal.  352;   Hisler  v.   Carr, 

Braly  v.  Seaman,  30  Cal.  610,  618;  34  Cal.  641,  646.     See,  also,  Kerr's 

County  of  Yolo  v.  Knight,  70  Cal.  Cyc.  C.  C.  P.,  sec.  412. 

§  668.    Default   Judgment   Based   on   False   Affidavit,   When 
Vacated. 

"Where  service  is  made  by  the  publication  of  summons,  upon  an 
order  based  upon  a  false  affidavit,  the  judgment  by  default  should 
be  vacated.^ 

1  Dunlap  V.   Steere,   92   Cal.  344,  Pac.  777;  Parsons  v.  Weis,  144  Cal. 

358,  27   Am.   St.  Rep.   143,  28  Pac.  410,  415,  77  Pac.  1007.    See  Nichells 

563,    16   L.    B.    A.    361;    Fealey   v.  v.  Nichells,  5  N.  D.  125,  67  Am.  St. 

Fealey,  104  Cal.  354,  362,  43  Am.  St.  Bep.  540,  550,  64  N.  W.  73,  33  L.  B. 

Bep.  Ill,  116,  117,  38  Pac.  49;  Sulli-  A.  515.    See,  also,  Kerr's  Cyc.  C.  C. 

van  V.  Lumsden,  118  Cal.  664,  668,  50  P.,  sec.  412.  ' 

§  669.   Affidavit  Should  State  Facts  at  Time  of  Order. 

The  affidavit  for  publication  of  the  summons  should  be  prepared 
with  reference  to  the  condition  of  things  as  they  existed  at  the 
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time  when  the  order  of  publication  was  applied  for,  particularly 
in  regard  to  the  residence,  of  defendant  or  the  inability  and  failure 
to  find  him  at  that  time.^ 

1  Forbes  v.  Hyde,  31  Cal.  342,  108  Wis.  653,  658,  84  N.  W.  157; 
351;  Chon  v.  Kember,  47  Cal.  144,  Kerr's  Cyc.  C.  C.  P.,  sec.  412  et  seq. 
145;  Boose velt  v.  Land  &  B.  I.  Co., 

§  670.    Attorney  may  Swear  to  Affidavit. 

An  af&davit  for  publication  of  summons  on  the  part  of  an  attor- 
ney is  competent  to  establish  the  facts  necessary  to  be  shown,  and 
it  is  not  necessary  that  there  should  be  an  affidavit  on  the  part  of 
the  plaintijff  also,  it  being  shown  that  the  plaintiff  is  absent  from 
the  county  wherein  his  attorney  resides  and  all  of  the  facts  verified 
being  in  the  knowledge  of  the  affiant.^ 

1  Bue  V.  Quinn,  137  Cal.  651, 66  Pac.  216;  Anderson  ▼.  Parker,  6  Cal.  197, 
201;  Kerr's  Cyc.  0.  C.  P.,  sec.  412. 

§  671.   When  Affidavit  of  Attorney  b  Insufficient. 

Where  the  existence  of  a  cause  is  shown  by  the  affidavit  of  the 
plaintiff's  attorney,  and  that  the  matters  and  things  alleged  are 
stated  upon  information  received  by  him  from  the  plaintiff,  and 
not  that  facts  are  within  the  knowledge  of  affiant,  the  affidavit  is 
insufficient.* 

1  Columbia  S.  Co.  v.  Warner  L.  Co.,  138  Cal.  445,  446,  71  Pac.  498;  Kerr's 
Cyc.  C.  C.  P.,  sec.  412  et  seq. 

§  672.    What  Affidavit  must  Show  When  Defendant  cannot  be 
Found. 

When  service  is  to  be  made  by  publication  on  the  ground  that 
the  defendant  cannot  after  due  diligence  be  found  within  the  state, 
the  affidavit  must  show  two  facts,  to  wit:  (1)  exercise  of  due  dili- 
gence to  find  the  defendant  within  the  state,  and  (2)  failure  to  find 
him  after  the  exercise  of  such  diligence.  If  either  of  these  facts 
does  not  appear  from  the  affidavit,  the  court  or  judge  has  no  juris- 
diction.* 

1  Eue  V.  Quinn,  137  Cal.  651,  655,  23  Sup.  Ct.  Bep.  845,  47  L.  ed.  97. 

66  Pac.  216,  70  Pac.  732;  Kahn  v.  See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec. 

Matthai,  115  Cal.  689,  47  Pac.  698;  416. 
Eomig  V.  Gillett,  187  U.  S.  Ill,  116, 

17 
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§  673.    Order  for  Mailing,  in  What  Gases  Only. 

The  provision  that  "where  residence  of  nonresident  or  absent 
defendant  is  known"  ^  the  order  must  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  deposited  in  the  postofBce,  requires  that 
the  ftflSdavit  must  show  whether  or  not  such  residence  is  known, 
but  only  in  cases  specified,  viz.,  in  case  of  nonresident  or  absent  de- 
fendant.2 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  413. 

«  Ligare  v.  California  S.  B.  Co.,  76  Cal.  610,  614,  18  Pac.  777. 

§  674.    Affidavit  on  Information  and  Belief,  When. 

The  affidavit  for  an  order  for  publication  of  summons  may  be 
upon  information  and  belief  in  some  cases.^ 

1  Bu6  V.  Quinn,  137  Cal.  651,  666,  66  Pac.  216,  70  Pac.  732. 


§  675.    When  Due  Diligence  Need  not  be  Shown. 

An  affidavit  for  order  of  publication  of  summons  need  not  show 
diligence  in  finding  defendant  when  he  is  alleged  to  be  a  nonresi- 
dent.^ 


1  Anderson  t.  Goff,  72  Cal.  65,  74, 
1  Am.  St.  Rep.  34,  13  Pac.  73; 
Ligare  T.  California  S.  B.  Co.,  76 
Cal.  610,  612,  18  Pac.  777;  Parsons  v. 
Weis,  144  Cal.  410,  415,  77  Pac. 
1007;  Johnson  v.  Miner,  144  Cal. 
785,  787,  78  Pac.  240;  Furnish  v. 
MuUan,-  76  Cal.  646,  647,  18  Pac. 
854;  Williams  v.  W^estcott,  77  Iowa, 
332,  14  Am.  St.  Rep.  287,  42  N.  W. 
314.  See,  also,  Kerr's  Cyc.  C.  C.  P., 
sec.  413;  Ashurst  v.  Fountain,  67 
Cal.  18,  19,  6  Pac.  849;  Spencer  v. 
Houghton,  68  Cal.  82,  87,  8  Pac.  679; 
Mudge  V.  Steinhart,  78  Cal.  34,  35, 


37,  12  Am.  St.  Rep.  17,  20  Pac.  147; 
Perkins  v.  Wakeham,  86  Cal.  580, 
583,  21  Am.  St.  Rep.  67,  25  Pac. 
51;  Dunlap  v.  Steere,  92  Cal.  344, 
356,  27  Am.  St.  Rep.  143,  28  Pac. 
563,  16  L.  R.  A.  361;  La  Fetra  v. 
Gleason,  101  Cal.  246,  248,  35  Pac. 
765;  Schart  v.  Schart,  116  Cal.  91, 
93,  47  Pac.  927;  Foster  v.  Vehmeyer, 
133  Cal.  459,  460,  65  Pac.  974;  Peo- 
ple V.  Norris,  144  Cal.  4112,  423,  77 
Pac.  998;  First  National  Bank  v. 
Eastman,  144  Cal.  487,  490,  77  Pac. 
1043;  Berentz  v.  Belmont  Oil  Co. 
(Cal.,  Jan.  30,  1906),  84  Pac.  47. 


§  676.   Due  Diligence,  How  Stated. 

It  is  not  suiBcient  to  state  generally  that  after  due  diligence  the 
defendant  cannot  be  found  within  the  state,  or  that  the  plaintiff 
has  a  good  cause  of  action  against  him,  or  that  he  is  a  necessary 
party;  but  the  acts  constituting  due  diligence,  or  the  fact  showing 
that  he  is  a  necessary  party,  should  be  stated.    To  hold  that  a  bald 
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repetition  of  the  statute  is  sufficient  to  strip  a  court  or  judge  to 
whom  the  application  is  made  of  all  judicial  functions,  and  allow 
the  party  himself  to  determine  in  his  own  way  the  existence  of 
jurisdictional  facts,  is  a  practice  too  dangerous  to  the  rights  of  de- 
fendants to  admit  of  judicial  sanction.  The  ultimate  facts  stated 
in  the  statute  are  to  be  found,  so  to  speak,  by  the  court  or  judge 
from  the  probatory  facts  stated  in  the  affidavit  before  the  order  for 
publication  can  be  legally  entered.^ 

1  BicketsoH  ▼.  Bichardson,  26  Cal.      Cal.  431.    See,  also,  Kerr'a  Cyc.  G.  C. 
153;  County  of  Yolo  v.  Knight,  70      P.,  sec.  412  et  seq. 


§  677.    Order  for  Publication,  What  must  Direct. 

The  order  must  direct  the  publication  to  be  made  in  a  newspaper, 
to  be  designated,  as  most  likely  to  give  notice  to  the  person  to  be 
served,  and  for  such  length  of  time  as  may  be  deemed  reasonable, 
at  least  once  a  week ;  but  publication  against  a  defendant  residing 
out  of  the  state,  or  absent  therefrom,  must  not  be  less  than  two 
months.  In  case  of  publication,  where  the  residence  of  a  nonresi- 
dent or  absent  defendant  is  known,  the  court  or  judge  must  direct 
a  copy  of  the  summons  and  complaint  to  be  forthwith  deposited  in 
the  postoffice,  directed  to  the  person  to  be  served,  at  his  place  of 
residence.  When  publication  is  ordered,  personal  service  of  a  copy 
of  the  summons  and  complaint  out  of  the  state  is  equivalent  to  pub- 
lication and  deposit  in  the  postoffice,  and  in  either  case  the  service 
of  the  summons  is  complete  at  the  expiration  of  the  time  prescribed 
by  the  order  for  publication.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  413; 
(i^ev.)  Cutting's  Comp.  Laws,  sees. 
1332-1337;  (N.  D.)  Bev.  Codes  1905, 
sec.  8366;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  1235;  (Or.)  Lord's  Or. 
Laws,  sees.  57,  58;  (Wash.)  B.  &  B. 
Codes,  sec.  1766; ,  (Idaho)  Bev. 
Codes,  sec.  4146;  (Mont.)  Bev. 
Codes  1907,  sec.  6521;  (S.  D.)  Comp. 
Laws  1910,  sec.  112,  p.  339;  (Utah) 
Comp.  Laws  1907,  sec.  2950;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5345;  (Okl.) 
Comp.  Laws  1909,  sec.  6294;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1872; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sec  6395;   Bowe  v.  Chandler,   1  Cal. 


167, 176;  Grewell  v.  Henderson,  5  Cal. 
465,  466;  Stearns  v.  Aguirre,  6  Cal. 
176,  182;  Ware  v.  Bobinson,  9  Cal. 
107, 108, 112;  Jordan  v.  Giblin,  12  Cal. 

100, 103;  Seaver  v.  Fitzgerald,  23  Cal. 
85,  90,  91;  Bicketson  v.  Richardson, 
26  Cal.  149,  153,  154,  155;  Steinbach 
V.  Leese,  27  CaL  295,  299;  Forbes  v. 
Hyde,  31  Cal.  342,  351;  Savings  & 
L.  S.  v.  Thompson,  32  Cal.  347,  350, 
353;  Ham  v.  Kelly,  34  Cal.  391,  404, 
94  Am.  Bee.  742;  Ashurst  v.  Foun- 
tain, 67  Cal.  18,  19,  6  Pac.  849;  Spen- 
cer  v.  Houghton,  68  Cal.  82,  87,  8  Pac. 
679;  Anderson  v.  GoflF,  72  Cal.  65, 
69,  72,  1  Am.  St.  Bep.  34,  13  Pac* 
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73;  Ligare  ▼.  California  S.  B.  Co.,  L.  B.  A.  301;  La  Fetra  t.  Gleason, 

76  Cal.  610,  615,  18  Pac.  777  j  Mudge  101    Cal.    246,    248,    35    Pac.    765; 

T.  Steinhart,  78  Gal.  34,  35,  37,  12  Schart  v.  Schart,  116  Cal.  W,  93,  47 

Am.  St.  Bep.  17,  20  Pac.  147;  Per-  Pac.  927;  Foster  v.  Vehmeyer,  133 

kins  ▼.  Wakeham,  86  Cal.  580,  583,  Cal.  459,  460,  65   Pac.  974;   People 

21    Am.    St.    Bep.   67,   25   Pac.  51;  v.  Norris,  144  Cal.  422,  423,  77  Pac. 

Dunlap  V.  Steer e,  92  Cal.  344,  355,  9r)8;   First  National   Bank   ▼.   East- 

27  Am.  St.  Bep.  143,  28  Pac.  563,  16  man,  144  Cal.  487,  490,  77  P»c.  1043. 

§  678.    Length  of  Time  of  Publication. 

The  publication  of  summons  against  a  defendant  residing  out 
of  the  state  or  absent  therefrom  must  not  be  less  than  two  months. 
Thirty  days  must  elapse  after  that  time  before  default  can  be  taken. ^ 

I  Foster  v.  Vehmeyer,  133  Cal.  459,  460,  65  Pac  974;  Kerr's  C.  C.  P.,  sec. 
413. 

§  679.   When  may  be  Made  on  Sunday. 

Publication  of  summons,  including  the  last,  may  be  made  on  Sun- 
day if  the  paper  in  which  the  publication  is  made  is  being  regularly 
issued  on  Sundays  as  well  as  on  week  days.^ 

1  Savings  &  L.  Soc.  v.  Thompson,  465.     See  Kerr's  Cyc.  C.  C.  P.,  sec.  10, 

32  Cal.  347,  353;  Derby  v.  Modesto,  and  note,  pars.  21-26.     Also  Kerr's 

104  Cal.  515,  522,  38  Pac.  900;  Smith  Cyc.  C.  C.  P.,  sec.  413   et  seq. 
V.  Hazard,  110  Cal.  145,  149,  42  Pac. 

§  680.   When  Jurisdiction  is  Acquired. 

From  the  time  service  is  made  the  court  is  deemed  to  have  ac- 
quired jurisdiction.  The  return  of  service  may  be  formal  or  in- 
formal, perfect  or  imperfect,  still,  if  service  is  in  fact  made,  the 
court  acquires  jurisdiction  of  the  person  of  the  defendant,  and 
judgment  thereafter  rendered  cannot  be  attacked  collaterally.* 

1  See,  also,  as  to  jurisdiction  when  Stats.,   sec.   1856;    (Kan.)     Dassler's 

acquired,  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Gen.  Stats.  1909,  sec.  6369;   (Colo.) 

sec.   416;    (Ariz.)    Rev.   Stats.   1901,  Mills'   Ann.   Stats.    1905,   sec.   2636; 

sec.  1314;   (N.  D.)  Rev.  Codes  1905,  Drake    v.    Duvenick,    45    Cal.    455, 

sec.  8356;  (Or.)  Lord's  Or.  Laws,  sec.  463;  Sacramento  Sav.  Bank  v.  Spen- 

417;    (Wash.)    R.   &   B.    Codes,   sec.  cer,   53   Cal.   737,   740;   Cardwell   v. 

1769;  (Idaho)  Rev.  Codes,  sec.  4149;  Sabichi,  59  Cal.  490,  493;  Keybers  v. 

(Mont.)  Rev.  Codes  1907,  sec.  6526;  McComber,  67  Cal.  395,  399,  7  Pac. 

(S.  D.)   Comp.  Laws  1910,  sec.  116,  838;   In   re   Eichhoff,   101   Cal.   600, 

p.   342;    (Utah)    Comp.    Laws   1907,  603,  36  Pac.  11;  Herman  v.  Santee, 

sec.  2955;  (Wyo.)  Comp.  Stats.  1910,  103  Cal.  519,  523,  42  Am.  St  Bep. 

sec.  5193;   (Okl.)  Comp.  Laws  1909,  146,  37  Pac.  609. 
see.    6278;     (Neb.)     Cobbey's    Ann. 
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§  681.   Jurisdiction  Invoked  by  Affidavit. 

The  jurisdiction  of  a  court  to  order  service  of  summons  by  pub- 
lication is  brought  into  exercise  by  the  presentation  of  an  affidavit 
stating  that  the  person  upon  whom  service  is  to  be  made  resides  out 
of  the  state.  If,  in  addition  to  this  fact,  it  is  shown  by  the  affida- 
vit that  the  residence  is  known,  the  court,  in  addition  to  directing 
publication  of  the  summons,  must  direct  the  copy  of  the  summons 
and  complaint  to  be  deposited  in  the  postoffice,  **  directed  to  the 
person  to  be  served  at  his  place  of  residence,"  and,  unless  it  appear 
that  it  was  so  directed,  the  record  will  fail  to  show  a  compliance 
with  order,  and  the  proof  of  service  will  be  incomplete.^ 

1  Parsons  v.  Weis,  144  Cal.  410,  415,  77  Pac.  1007.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  413. 

§  682.   Where  Mailing  may  be  Done. 

In  serving  a  summons  by  publication,  the  deposit  of  the  copy  of 
the  summons  and  complaint  may  be  properly  made  in  the  postoffice 
at  the  place  where  the  attorney  for  the  plaintiff  resides  and  has  his 
office,  although  the  order  for  the  publication  was  m^de  at  a  dif- 
ferent place.* 

1  Madge  v.  Steinhart,  78  Cal.  34.  Idaho. — ^Vermont    Loan    ft    Trust 

See,  also,  Kerr's  Cyc.  C.  C.  P.,  see.  .  Co.  v.  Mcliregor,  5  Idaho,  510,  51 

412  et  sea  ^*^'  ^^'  MiUs  t.  Smiley,  9  Idaho, 

^'  325,  76  Pac.  78«. 

§  683.    Smmnoiui  must  be  Mailed  "Forthwith.'' 

An  order  for  the  publication  when  made  must  ''direct  a  copy 
of  the  summons  and  complaint  to  be  forthwith  deposited  in  the 
postofSce  directed  to  the  person  to  be  served  at  his  place  of  resi- 
dence," when  known.  It  must  not  only  be  deposited,  but  it  must 
be  done  ' 'forthwith. "* 

1  Forbei    ▼.    Hyde,    31    Cal.    342,352;  Kerr's  Cyc.  C.  C.  P.,  sec.  412. 

§  684.    "Forthwith,"  Meaning  of. 

The  term  "forthwith,"  when  applied  to  the  performance  of  an 
act,  imports  that  it  shall  be  performed  as  soon  as  by  reasonable 
exertion  confined  to  that  object  it  might  be ;  and  which  might  con- 
sequently vary  according  to  the  circumstances  of  each  particular 
ease.    Like  the  term  "immediately/'  it  is  not  in  law  necessarily 
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construed  as  the  time  immediately  succeeding  without  interval,  but 
effectual  and  lawful  time,  allowing  all  "adjuncts  and  accomple- 
ments"  necessary  to  give  the  act  the  full  legal  effect  to  be  per- 
formed.* 

1  Anderson  t.  Goff,  72  Cal.  65,  73,  W.  999;  Bank  of  Colfax  v.  Eichard- 
1  Am.  St.  Hep.  34,  13  Pac.  73;  Qunn  son,  34  Or.  518,  538,  75  Am.  St.  Bep. 
T.  Lauder,  10  N.  D.  389,  393,  87  N.      664,  54  Pac.  359. 

§  685.    New  Summons  and  Publication. 

If  the  summons  be  returned  not  served,  because  defendant 
cannot  be  found,  the  justice  of  the  peace  may,  on  affidavit  that 
defendant  is  concealing  himself  in  order  to  avoid  process,  issue 
a  new  summons  and  order  notice  by  publication.* 

1  Seaver  v.  Fitzgerald,  23  Cal.  85. 

§  686.   Order  of  Publication  of  Summons — ^Form. 

[Title  of  Court  and  Cause.] 

It  satisfactorily  appearing  from  the  affidavit  of ,  that 

the  defendant,  ,  cannot,  after  due  diligence,  be  found 

within  this  state,  and  it  also  appearing  from  the  affidavit  of 
plaintiff  that  a  cause  of  action  exists  in  this  action,  in  favor  of 
the  plaintiff  herein  and  against  the  said  defendant,  and  that  the 
said  defendant  is  a  necessary  and  proper  party  defendant  thereto ; 
and  it  further  appearing  that  summons  has  been  duly  issued,  and 
that  personal  service  of  the  same  cannot  be  made  upon  the  said 
defendant  for  the  reasons  stated  in  said  affidavit,  it  is  hereby 
ordered  that  the  service  of  the  summons  in  this  action  be  made 

upon   the    defendant  ,   by   publication   thereof   in   the 

,    a    newspaper    of    general    circulation    published    at 

,  and  hereby  designated  as  the  newspaper  most  likely 

to  give  notice  to  said  defendant;  and  that  said  publication  be 
made  at  least  once  a  week  for  two  months. 

And  it  further  in  like  manner  satisfactorily  appearing  to  me 

that  the  residence  of  said  defendant  is  at  the  city  of , 

in  the  state  of ,  it  is  ordered  and  directed  that  a  copy 

of  the  summons  and  complaint  in  this  suit  be  forthwith  deposited 
in  the  United  States  postoffice,  postpaid,  directed  to  said  defend- 
ant at  his  said  place  of  residence. 
[Dated  ajid  signed.] 
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§  687.  Washington— Service  by  Publication— Form  of  Notice. 
In  case  personal  service  cannot  be  had  by  reason  of  the 
absence  of  the  defendant  from  the  county  in  which  the  action  is 
sought  to  be  commenced,  it  is  proper  to  publish  the  summons  or 
notice,  with  a  brief  statement  of  the  object  and  prayer  of  the 
claim  or  complaint,  in  some  weekly  newspaper  published  in  the 
county  wherein  the  action  is  commenced ;  or  if  there  is  no  paper 
published  in  such  county  then  in  some  newspaper  published  in 
the  nearest  adjoining  county,  which  nptice  must  be  published  not 
less  than  once  a  week  for  three  weeks  prior  to  the  time  fixed 
for  the  hearing  of  the  cause,  which  must  not  be  less  than  four 
weeks  from  the  first  publication  of  said  notice.  Said  notice  may 
be  substantially  as  follows  :— 

The  State  of  Washington, 
County  of ^ 


In  Justice 's  Court, ,  Justice. 

To . 

In  the  name  of  the  state  of  Washington,  you  are  hereby  noti- 
fied that  has  filed  a  complaint   [or  claim,  as  the  case 

may  be]   against  you  in  said  court,  which  will  come  on  to  be 

heard  at  my  office  in  ,  in  county,  state  of 

Washington,  on  the day  of ,  A.  D.  19 ,  at  the 

hour  of o'clock,  M.,  and  unless  you  appear  and  then 

and  there  answer,  the  same  will  be  taken  as  confessed,  and  the 
demand  on  the  plaintiff  granted.  The  object  and  demand  of  said 
claim  [or  complaint,  as  the  case  may  be],  is  [here  insert  a  brief 
statement] . 

Complaint  filed ,  A-  D.  19 . 


J.  P.^ 

1  Bern.  &  BaL  Ann.  Codes  ft  Stats.,  see.  1760. 

§  688.    Washington— Proof  of  Service  by  Publication. 

Proof  of  service,  in  case  of  publication,  is  the  affidavit  of  the 
publisher,  printer,  foreman,  or  principal  clerk^  showing  the  same.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  fitats.,  sec.  1767. 
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HOW  SERVICE  OP  SUMMONS  IS  PROVED. 

§  689.   Proof  of  Service  of  Summons. 

Proof  of  the  service  of  summons  and  complaint  must  be  made 
as  follows : 

1.  If  served  by  the  sheriff  or  constable,  by  his  certificate;* 

2.  If  by  any  other  person,  by  an  aflSdavit ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  fore- 
man, or  principal  clerk,  showing  the  same;  and  an  affidavit  of  a 
deposit  of  a  copy  of  the  summons  in  the  postoffice,  if  the  same  has 
been  deposited ;  or, 

4.  By  the  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certificate 
or  affidavit  must  state  the  time  and  place  of  service.^ 


1  Cardwell  v.  Sabichi,  59  Cal.  490. 

2  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
415;  (Ariz.)  Rev.  Stats.  1901,  sec. 
1325;  (N.  D.)  Rev.  Codes  1905,  sec. 
8363;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  arts.  1225-1233;  (Or.)  Lord's 
Or.  Laws,  sec.  62;  (Wash.)  R.  A  B. 
Codes,  sec.  1763;  (Idaho)  Rev. 
Codes,  sec.  4148;  (Mont.)  Rev. 
Codes  1907,  sec.  6525;  (S.  D.)  Comp. 
Laws  1910,  sec.  115,  p.  342;  (Utah) 
Comp.  Laws  1907,  sec.  2952;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5196;  (Okl.) 
Comp.  Laws  1909,  sec.  6281;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1859; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sees.  6371,  6372;  (Colo.)  Mills'  Ann. 
Stats.  1905,  sec.  2636;  CardweU  v. 
Sabichi,  59  Cal.  490,  492;  Anderson 
v.  GoflP,  72  Cal.  65,  74,  1  Am.  St. 
Rep.  34,  13  Pac.  73;  Weeks  v. 
Garibaldi  S.  G.  M.  Co.,  73  Cal. 
599,  600,  15  Pac.  302;  In  Matter  of 
Newman,  75  Cal.  213,  220,  7  Am. 
St.  Rep.  146,  151,  16  Pac.  887; 
Dunlap  V.  Steere,  92  Cal.  344,  364, 
355,  27  Am.  St.  Rep.  143,  28  Pac. 
563,  16  L.  R.  A.  361;  Sichler  v. 
Look,  93  Cal.  600,  607,  29  Pac.  220; 
Williamson  y.  Cummings  R.  D.  Co., 


95  Cal.  652,  653,  30  Pac.  762;  Dowl- 
ing  V.  Comerford,  99  Cal.  204,  206, 
3»  Pac.  853;  People  v.  Thomas,  101 
Cal.  571,  573,  36  Pac.  9;  Herman  v. 
Santee,  103  Cal.  519,  522,  42  Am. 
St.  Rep.  145,  37  Pac.  509;  Howard 
V.  McChesney,  103  Cal.  536,  537,  37 
Pac.  523;  Hibemia  Sav.  &  L.  Soc. 
V.  Matthai,  116  Cal.  424,  425,  48 
Pac.  270;  Woodward  ▼.  Brown,  119 
Cal.  283,  301,  63  Am.  St.  Rep.  108, 
51  Pac.  2,  542;  People  v.  Lee,  128 
Cal.  330,  332,  60  Pac.  854;  Pool  v. 
Simmons,  134  Cal.  621,  625,  66  Pae. 
872;  Berentz  ▼.  Belmont  Oil  Co. 
(Cal.,  Jan.  30,  1906),  84  Pac.  47. 
See,  as  to  California  Practice  Act, 
sec.  33,  Joyce  v.  Joyce,  5  Cal.  449; 
Alderson  v.  Bell,  9  Cal.  315,  3&1; 
Gray  v.  Palmer,  9  Cal.  616,  637; 
O'Brien  v.  Shaw's  F.  &  T.  C.  Co.,  10 
Cal.  343,  344;  Montgomery  v.  Tutt, 
11  Cal.  307,  314;  McMillan  v.  Rey- 
nolds, 11  Cal.  372,  377;  Calderwood 
y.  Brooks,  28  Cal.  151,  153;  Sharp 
V.  Dangney,  33  Cal.  505,  512;  Hahn 
y.  Kelly,  34  Cal.  391,  404,  425,  94 
Am.  Dec.  742;  Quivey  v.  Porter,  37 
Cal.  458,  464;  Drake  v.  Duvenick, 
45  Cal.  455,  464. 
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§  690.    Certificate  of  Service  by  an  Officer— Form* 

I  hereby  certify  that  I  have  served  the  within  summons  by  de- 
livering copy  thereof,  together  with  a  true  copy  of  the  complaint 
attached  thereto,  to  defendant,  in  the  township  of  Oakland,  county 
of  Alameda^  this  23d  day  of  November,  1906. 


Constable. 

§  691.    Certificate  of  Service^Two  Defendants,  One  not  Found 
— ^Form. 

Same  as  preceding,  adding,  ''Defendant  A  B  not  found  in  my 
jurisdiction.'* 

§  692.    Certificate  of  Constable,  When  Sufficient. 

A  constable's  return  of  the  service  of  the  summons  in  the  follow- 
ing language,  "I  hereby  certify  that  I  have  served  the  within  sum- 
mons by  delivering  copy  thereof,  together  with  true  copy  of  com- 
plaint, personally,  at,"  which  also  stated  the  township,  county  and 
date  and  signed  by  the  constable,  or  by  his  deputy,  is  sufficient  to 
authorize  a  justice  to  render  judgment  by  default^ 

1  Cardwell  y.  Sabichi,  69  Cal.  490,  492. 

§  693.    Certificate  by  Under-sheriff— When  Insufficient. 

A  certificate  of  a  summons  and  complaint  on  defendants,  signed 
by  an  under-sheriff,  is  insufficient  to  prove  service.  It  is  only  by 
virtue  of  his  official  position  that  the  return  of  the  sheriff  is  con- 
clusive, and  of  such  the  court  must  take  judicial  notice;  but  the 
return  of  a  deputy  is  a  nullity  unless  done  in  the  name  and  by 
authority  of  the  sheriff.^ 

1  Joyce  T.  Joyce,  5  Cal.  449;  Bow-  Beinbart  v.  Lugo,  86  Cal.  395,  398, 
ley   y.   Howard,   23    Cal.   401,   403;       21  Am.  St.  Bep.  52,  24  Pac.  1089. 

§  694.    Certificate  of  Service  of  Summons  on  Corporation — Form. 
I  hereby  certify  that  I  have  served  the  within  summons  by  de- 
livering a  copy  thereof,  together  with  a  true  copy  of  the  complaint 
attached  thereto,  to  A  B,  president  of  defendant  (or  manager, 
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etc.)»  in  the  township  and  county  of  San  Mateo,  this  16th  day  of 
June,  1909.1 

1  See  Eel  Eivcr  Nav.  Co.  t.  Blanc  v.  Paymaster  Co.,  95  Cal.  524, 
Struver,  41  Cal.  616;  Kennedy  t.  30  Pac.  765;  Booth  ▼.  Gamble-Rob- 
Hibernia  S.  &  L.  Soc,  38  Cal.  151;       loson  Co.,  139  Cal.  175,  72  Pac.  908. 

§  695.    Certificate  of  Service  on  Foreign  Corporation — Form. 

Same  as  preceding,  using  the  words  ** agent,"  ** cashier,"  or 
"secretary"  in  place  of  "president."^ 

1  See  Norton  v.  Atchison  etc.  Ry.f  Simonds  Saw  Co.  (Cal.  App.  Dec), 
97  Cal.  388,  30  Pac.  585;  Jameson  ▼.       84    Pac.  289. 

§  696.  Certificate  of  Service  on  Minor  Under  Fourteen  Years- 
Form. 
I  hereby  certify  that  I  have  served  the  within  summons  by 
delivering  a  copy  thereof,  together  with  a  true  copy  of  the  com- 
plaint annexed  thereto,  to  John  Baily,  the  defendant,  and  Richard 
Bailey,  the  father  of  said  defendant,  in  the  city  and  county  of 
San  Francisco,  on  this  20th  day  of  May,  1909. 


Constable.* 

1  See  Emeric  v.  Alvarado,  64  Cal.  Cosky  v.  Swaney,  66  Cal.  53,  4  Pac. 
529;  Gray  v.  Palmer,  9  Cal.  616,  638;  942;  Redmond  y.  Peterson,  102  Cal. 
Brown  v.  Lawson,  51  Cal.  615;  Mc-       595. 

§  697.    Certificate  of  Service  on  Guardian — Form. 

I  hereby  certify  that  I  have  served  the  within  summons  by 
delivering  a  copy  of  said  summons,  together  with  a  true  copy 
of  the  complaint  annexed  thereto,  to  John  Smith,  defendant,  and 
William  Lincoln,  guardian  of  said  defendant  in  the  township  of 
Los  Angeles,  this  4th  day  of  May,  1902. 


Constable.* 

1  See  Kerr's  Cyc.  C.  G.  P.,  sec.  411;  Sacramento  Say.  Bank  y.  Spencer^  53 
Cal.  737,  740. 

§  698.    Certificate  of  Service  on  County— Form. 
I  hereby  certify  that  I  personally  served  the  within  summons 

on  the day  of ,  19 ,  on  the  defendant,  the  county 

of ,  by  delivering  to ,  the  president  [or  chair- 
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man]  of  the  board  of  supervisors  of  said  county,  personally,  at 

,  in  said  county  a  copy  thereof  together  with  a  time 

copy  of  the  complaint  annexed  thereto. 


Constable. 

§  609.    Affidavit  of  Service  on  Individual— FomL 

[Title  of  Court  and  Cause.] 

State  of  California, 

City  and  County  of  San  Francisco. 

L.  E.  S.,  being  duly  sworn,  deposes  and  says:  He  was,  at  all 
times  hereinafter  mentioned,  a  male  resident  of  the  city  and 
county  of  San  Francisco,  state  of  California,  over  the  age  of 
eighteen  years,   and   not  a  party  to  the   above-entitled  action; 

that  on  the day  of A.  D.  1911,  at  the  city  and 

county  of  San  Francisco,  state  of  California,  he  personally 
served  the  summons  issued  in  the  above-entitled  action,  which 
is  hereto  annexed  and  made  a  part  hereof,  on  Q.  M.,  the  defend- 
ant therein  named,  personally  known  to  him  to  be  the  defendant 
therein  named,  by  then  and  there  delivering  to  and  leaving  with 
said  Q.  M.  personally  a  copy  of  said  summons  and  that  a  copy 
of  the  complaint  in  the  above-entitled  action  was  attached  to  the 
copy  of  the  summons  delivered  to  the  defendant  Q.  M.  and 
served  therewith. 

L.  B.  S. 

§  700.    Affidavit  of  Service  on  Individual— Shorter  Form. 

State  of  California, 
County  of  Napa, — ss. 

E.  A.  F.,  being  duly  sworn,  deposes  and  says:  I  am  and  was  at 
all  times  herein  mentioned  a  male  citizen  of  the  United  States 
over  the  age  of  eighteen  years,  not  a  party  to  the  above-entitled 
action,  that  I  personally  served  the' summons  of  the  above  cause 
upon  E.  J.  Z.,  defendant  in  the  above-entitled  cause,  upon  the  7th 
day  of  May,  1910,  personally  known  as  the  said  defendant,  in  the 
said  county  of  Napa,  by  delivering  to  and  leaving  with  the  said 
E.  J.  Z.  a  copy  of  said  summons;  that  there  was  attached  to  said 
summons  a  true,  full  and  correct  copy  of  tha  complaint  in  the 
above-entitled  action  which  was  served  therewith. 
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§  701.    Affidavit  of  Service  of  SammoiiB  on  Infaiit— Fothl 

E.  A.  F.y  being  duly  sworn,  deposes  and  says :  I  am  and  was  at 
all  times  herein  mentioned  a  male  citizen  of  the  United  States 
over  the  age  of  eighteen  years  and  not  a  party  to  the  above-entitled 
cause;  that  I  personally  served  the  summons  in  said  cause  upon 
E.  J.  Z.y  a  minor  defendant,  personally  known  to  me  to  be  the 
defendant  in  the  above-entitled  cause  by  delivering  to  and  leaving 
with  said  E.  J.  Z.  personally  a  true,  full  and  correct  copy  of  the 
said  summons,  and  also  delivering  to  and  leaving  with  E.  M.  Z., 
personally  known  to  me  to  be  the  guardian  of  said  minor  def end- 
tint,  a  true,  full  and  correct  copy  of  said  summons ;  that  there  waa 
attached  to  each  copy  of  said  summons  served  on  said  E.  J.  Z.  and 
said  E.  M.  Z.  a  true,  full  and  correct  copy  of  the  complaint  in  the 
above-entitled  action,  which  was  served  therewith. 

§  702.    Affidavit  of  Service  on  Oorporations— Form. 

State  of  California, 
County  of  Napa, — ss. 

E.  A.  F.,  being  duly  sworn,  deposes  and  sa3n3:  I  am  and  was  at 
all  times  herein  mentioned  a  male  citizen  of  the  United  States  over 
the  age  of  eighteen  years,  and  a  party  to  the  above-entitled  action ; 
that  I  personally  served  the  summons  in  the  above-entitled  cause 
upon  X.  Y.  Z.  Co.,  the  defendant  therein  named,  on  the  3d  day  of 
June,  1910,  in  the  city  and  county  of  San  Francisco,  by  delivering 
to  and  leaving  with  L.  W.  C,  the  president  of  said  company,  a 
copy  of  said  summons;  that  there  was  attached  to  said  summons 
a  true  and  correct  copy  of  the  complaint  in  the  above-entitled 
action,  which  was  served  therewith. 

§  703.    Affidavit  of  Service  on  Cities  and  Municipalities— Form. 

City  and  County  of  San  Francisco, 
State  of  California, — ^ss. 

E.  A.  F.,  being  duly  sworn,  deposes  and  says:  I  am  and  was  at 
all  times  herein  mentioned  a  male  citizen  of  the  United  States  over 
the  age  of  eighteen  years,  and  not  a  party  to  the  above-entitled 
cause ;  that  I  personally  served  the  summons  in  said  cause  upon  the 
city  of  Palo  Alto  on  the  3d  day  of  June,  1910,  in  the  city  of  Santa 
Clara,  by  delivery  to  and  leaving  with  R.  W.  B.,  then  and  there 
known  to  me  to  be  the  mayor  of  said  city;  that  there  was  attached 
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to  said  smnmons  a  tme,  fuU  and  correct  copy  of  tbe  complaint  in 
the  above-entitled  action,  which  was  served  therewith. 


§  704.   Admission  of  Service— Form* 

[Title  of  Court  and  Cause.] 

I  hereby  admit  service  of  the  within  summons  at  the  town  of 

,  county  of ,  this  third  day  of  May,  19^^ . 

[Signed  and  dated.] 

§  706.    Washington— Written  Admission  Equivalent  to  Proof 
of  Service. 

The  written  admission  of  the  defendant,  his  agent  or  attorney, 
indorsed  upon  any  summons,  complaint,  and  notice,  or  other 
paper,  is  a  complete  proof  of  service  in  any  case.^ 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1768. 

§  706.    Verbal  Acknowledgment  of  Service  InsufScient. 

An  acknowledgment  of  service  of  summons  is  sufficient  only  when 
reduced  to  writing  and  subscribed  by  the  party  served.  Verbal  ac- 
knowledgment to  the  sheriff  will  not  suffice.^ 

1  Montgomery  ▼.  Tntt,  11  Cal.  307,  314. 

§  707.    Betum  not  Served— Form. 

[Title  of  Court  and  Cause.] 

I  hereby  certify  that  I  received  the  within  (or  annexed)  sum- 
mons on  the day  of ,  19 ,  and  after  making  dili- 
gent inquiry  and  search  I  am  unable  to  find  the  defendant  named 

therein  in  the  county  of .  , 

Sheriff. 

[Dated  and  signed.] 

§  708. .  Docket  as  Evidence  "of  Service  of  Summons. 

The  recital  in  the  docket  of  a  justice  of  the  service  of  summons 
is  no  evidence  thereof,  the  justice  not  being  required  to  recite  the 
service  of  summons  in  his  docket.^ 

1  Fisk  V.  Mitchell,  124  Cal.  359,  37  Pac.  149;  Ferguson  v.  Basin  Consoli- 
dated Mines,  152  Cal.  712,  93  Pac.  867. 
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AMENDMENTS. 

§  709.    Summons  may  be  Amended. 

The  court  has  power  to  amend  a  summons  so  as  to  conform  to  the 
law,  particularly  where  it  operates  no  hardship  upon  the  defend- 
ant. Great  latitude  is  given  the  court  in  amending  in  this  par- 
ticular.^ 

1  Polock  V.  Hunt,  2  Cal.  193,  195;  See,  also,  Kerr's  Cyc.  C.  0.  P.,  iMS. 
Lyman  ▼.  Milton,  44  Cal.  630,  635.       407,  473. 

§  710.    Amendment  of  Clerical  Error. 

A  clerical  error,  or  slip  of  the  pen,  in  adding  a  letter  to  " 
name  of  the  defendant,  which  does  not  belong  to  his  name,  does  not 
affect  the  regularity  of  the  summons,  and  such  irregularity  is  no 
ground  for  vacating  the  judgment  by  default  on  the  ground  that 
there  was  an  irregularity  in  such  service.* 

1  Alexander  v.  McDow,  108  Cal.  25,  28,  41  Pac.  24. 

§  711.    Order  Amending  Summons  and  CompIaiQt — ^Form« 

[Title  of  Court  and  Cause.] 

Good  cause  having  been  shown  that  J.  N.  is  a  proper  party  de- 
fendant in  the  above-entitled  cause,  it  is  hereby  ordered  that  the 
complaint  and  summons  be  amended  by  adding  his  name  to  said 
complaint  and  summons,  and  that  copies  thereof  be  served  upon 
said  defendant  forthwith. 

§  712.    Service,  Proof  of  may  be  Amended. 

The  court  may  allow  proof  of  service  of  summons  to  be  amended 
and  filed  nunc  pro  tunc  as  of  the  date  of  judgment,  if  return  upon 
summons  is  omitted  or  incorrectly  made,  and  the  facts  really  exist 
which  are  required  to  give  the  court  jurisdiction.^- 

1  Herman  v.  Santee,  103  Cal.  519,  2S^,   63   Am.   St.   Bep.   108,   120,   51 

523,  42  Am.   St.  Rep.   145,   37  Pac.  Pac.  2,  542;  Bank  of  Orland  v.  Dod- 

509,  overruling  Reinhart  v.  Lugo,  86  soir,  127   Cal.   208,  211,  78   Am.  St. 

Cal.   395,  401,  21  Am.  St.  Bep.  52,  Bep.  42,  44,  59  Pac.  584.    See  notes, 

24  Pac.  1089;  Howard  v.  McChesney,  60  Am.  St.  Bep.  646;  61  Am.  St.  Bep. 

103    Cal.    536,    537,    37    Pac.    523;  495.    See,  also,  Kerr's  Cyc.  C.  C.  P., 

Woodward  ▼.  Brown,  119  Cal.  283,  sec.  415. 

§  713.    Officer  may  Amend  Certificate. 

An  officer  may  always  amend  his  return  so  as  to  conform  to  facts 
if  there  are  no  intervening  rights  which  would  be  affected.^ 
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1  Newhall  y.  ProvoBt,  6  Cal.  85,  r.  Goldenson,  76  Cal.   328,   345,   19 

87;  Gavitt  v.  Doub,  23  Cal.  78,  81;  Pac.  161;  McGrath  v.  Wallace,  118 

Bousset  V.  Boyle,  45  Cal.  64;  Hewell  Cal.  548,  553,  48  Pac.  719;  Bitter  v. 

▼.  Lane,  53  Cal.  213,  217;  People  v.  Scannell,   11  Cal.  239,  70  Am.  Dec. 

Murback,  64  Cal.  369,  370,  30  Pac.  775;    Herman    v.    San  tee.    103    Cal 

608;  Allison  v.  Thomas,   72  Cal.  562,  519,  43   Am.  St.   Bep.    145,  37  Pac 

564,  1  Am.  St.  Bep.  89,  14  Pac.  309;  509.     See,  also,  Kerr's  Cyc.  C.  C.  P, 

In  re  Newman,  75  Cal.  213,  220,  7  sees.  410  and  415. 
Am.  St.  Bep.  146, 16  Pac.  887;  People 

§  714.    Affidavit  of  Service  may  be  Amended. 

An  affidavit  of  service  of  summons  can  be  amended.  It  is  the 
fact  of  service  which  gives  the  court  jurisdiction,  not  proof  of  ser- 
vice, and  a  court  therefore  has  authority  to  receive  an  amended  affi- 
davit of  service.  A  court  has  jurisdiction  of  the  defendant  and  all 
subsequent  proceedings  from  the  time  the  publication  of  summons 
is  complete.* 

1  In  re  Newman,  75  Cal.  213,  220,  Pac.  509;  Bank  of  Orland  v.  Dodson, 

7  Am.  St.  Bep.  146,  151,  16  Pac.  887;  127  Cal.  208,  211,  78  Am.  St.  Bep.  42, 

Sichler  t.  Look,  93  Cal.  600,  608,  29  44,  59  Pac.  584.     See  note,  19  Am. 

Pac.  220;  Herman  v.  Santee,  103  Cal.  St.  Bep.  247.    See,  also,  Kerr's  Cyc. 

519,  523,  42  Am.  St.  Bep.   147,  37  C.  C.  P.,  sec.  415. 

WAIVER  OP  ISSUANCE  OF  SUMMONS, 

§  715.    Issuance  of  Summons,  How  Waived. 

Issuance  and  service  of  summons  can  be  waived  only  in  writing 
or  by  appearing  and  pleading.* 

1  Cooper  V.  Gordon,  125  Cal.  296,  ▼.  Hoyt,  132  Cal.  81,  83,  64  Pac.  118. 
300,  57  Pac.  1006;  Siskiyou  Co.  Bank      See  Kerr's  Cyc.C.  C.  P.,  sec.  406. 

§  716.    Waiver  of  Issuance  of  Summons,  When  may  be  Made. 

At  any  time  after  the  complaint  is  filed,  the  defendant  may,  in 
writing,  or  by  appearing  and  pleading,  waive  the  issuing  of  sum- 
mons.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  Sil. 

§  717.   Issuance  and  Service  of  Summons,  How  Waived. 

At  any  time  after  the  complaint  is  filed,  the  defendant  may,  in 
writing,  or  by  appearing  and  pleading,  waive  the  issuing  of  sum- 
mons.^ 

I  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  sec.  3609;  (Ariz.)  Eev.  Stats.  1901, 
841;    (Nev.)   Cutting's  Comp.   Laws,      sec.  1340;   (N.  D.)  Bev.  Codes  1905, 
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sec.  8367;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  1602;  (Or.)  Lord's 
Or.  Laws,  sec.  2417;  (Wash.)  R.  & 
B.  Codes,  sec.  1768;  (Idaho)  Rev. 
Codes,  sec.  4652;  (Mont.)  Rev. 
Codes  1907,  sec.  6995;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5202;  (Okl.)  Comp. 
Laws  1909,  sec.  6278;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1864;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  6369; 


(Colo.)  Mills'  Ann.  Stats.  1905,  sec. 
2655;  Sears  t.  Starbiid,  78  Cal.  223, 
231,  20  Pac.  547.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  407. 

A  general  appearance  by  a  defend- 
ant, in  an  action  in  a  justice's  court, 
is  a  waiver  of  a  defect  in  the  service 
on  him  of  the  summons:  Olcese  t. 
Justice's  Court,  156  Cal.  82. 


§  718.    Waiver  of  Service— Form. 

[Title  of  Court  and  Cause.] 

Service  upon  me  of  summons  in  the  above-entitled  action  is 
hereby  waived. 


Defendant.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  841. 


§  719.     Washington— Return  of  Process. 

Every  constable  or  sheriflE  serving  process  or  complaint  abd 
notice  must  return  in  writing,  the  time,  manner  and  place  of  ser- 
vice and  indiorse  thereon  the  legal  fees  therefor  and  must  sign 
his  name  to  such  return,  and  any  person  other  than  one  of  said 
oflBcers  serving  summons  or  complaint  and  notice  must  file  with 
the  justice  his  affidavit,  stating  the  time,  place  and  manner  of 
the  service  of  such  summons  or  notice  and  complaint:  Provided, 
that  no  fee  is  allowed  for  the  service  of  a  summons  or  notice  and 
complaint  by  a  pjrson  other  than  an  officer.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1763. 

§  720.    Washington — Service  by  Person  Appointed  by  Justice — 
Return. 

Any  justice  may,  by  appointment  in  writing,  authorize  any 
person  other  than  the  parties  to  the  proceeding,  or  action,  to 
serve  any  subpoena,  summons,  or  notice  and  complaint  issued  by 
such  justice;  and  any  such  person  making  such  service  must 
return  on  such  process  or  paper,  in  writing,  the  time  and  manner 
of  service,  and  sign  his  name  to  such  return,  and  be  entitled 
to  like  fees  for  making  such  service  as  a  sheriff  or  constable, 
and  indorse  his  fees  for  service  thereon.    It  is  not  lawful  for 
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any  justice  to  issue  process  or  papers  to  any  person  but  a  regu- 
larly qualified  sheriff  or  constable,  in  any  precinct  where  such 
ofiGicers  reside,  unless  from  sickness  or  some  other  cause  said 
sheriff  or  constable  is  not  able  to  serve  the  same.  It  is  lawful 
for  notice  and  complaint  or  summons  in  a  civil  action  in  the  jus- 
tice court  to  be  served  by  any  person  over  the  age  of  twenty-one 
years  and  not  a  party  to  the  action  in  which  the  summons  or 
notice  and  complaint  is  issued  without  previous. appointment  by 
the  justice.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1764« 

§  721.    Washington— Proof  of  Service. 

Proof  of  service  in  either  of  the  above  cases  must  be  as  follows: 
When  made  by  a  constable  or  sheriff,  his  return  signed  by  him 
and  indorsed  on  the  paper  or  process.  When  made  by  any  person 
other  than  such  officer,  then  by  the  affidavit  of  the  person  making 
the  service.^ 

X  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1765. 

§  722.     Washington — ^Penalty  for  False  Return. 

If  any  officer,  without  showing  good  cause  therefor,  fafl  to 
execute  any  process  to  him  delivered,  and  make  due  return 
thereof,  or  make  a  false  return,  such  officer,  for  every  such 
offense,  must  pay  to  the  party  injured  ten  dollars,  and  all  damage 
such  party  may  have  sustained  by  reason  thereof,  to  be  recovered 
m  a  civil  action.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1776. 

■ 

QUASHING  SERVICE  OF  SUMMONS. 

§  723.    Motion  to  Set  Aside  Service  of  Summons — Orounds. 

A  motion  to  set  aside  service  of  summons  can  be  made  on  the 
following  grounds: 

1.  Failure  to  order  withdrawal  of  summons  after  same  has  been 
returned,  said  withdrawal  being  made  to  serve  new  parties.^ 

2.  Variance  between  complaint  and  copy  of  complaint  served 
with  summons.* 

3.  For  failure  to  serve  in  accordance  with  order  of  court.' 

4.  Failure  to  serve  a  copy  of  complaint  with  copy  of  summons."* 

5.  Where  complaint  shows  court  could  have  no  jurisdiction. 

is 
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6.  Serving  summons  outside  of  county.* 

7.  Failure  to  prosecute  action.* 

1  Hancock  v.  Preuss,  40  Cal.  572.  •  Kennedy  ▼.  Mnlligan,   136  Cal. 

2  Fraser  v.  Oakdale  L.  ft  W.  Co.,      556. 

73   Cal.  187.  g^^  ^^^  objection  to  service  of 

8  Kent  V.  West,  50  Cal.  185  ^^^^^^^    ^^^^^^    ^^    ^^^^   ^^   ^^. 

4  So.  Pac.  Co.  V.  Superior  Court,       ^^^  ^^  demurrer:   Smith  v.  Curtis, 

59  Cal.  471.  ^,     ,      , .  ,      ^.      7  Cal.  584;  Sears  v.  Starbird,  78  Cal. 

5  History  Co.  ▼.  Charles  Light,  97      005 

Cal.  56.     Exception  to  rule:  Cole  v. 
Fisher,  66  Cal.  441. 

§  724.    Summons — ^Motion  to  Quash — Grounds  of. 

A  motion  to  quash  summons  can  be  made  on  the  following 
grounds : 

1.  In  an  action  for  fraud,  where  summons  fails  to  state  that 
action  is  brought  for  fraud.* 

2.  Defective  statement  in  summons,'  but  the  insertion  of  a  wrong 
date  in  a  summons  is  not  fatal.' 

3.  Failure  to  state  mature  of  cause  of  action.* 

4.  Where  summons  does  not  name  defendant,"  but  notice  to  de- 
fendant may,  though  it  need  not  always  be  in  the  alternative.* 

1  Porter  v.  Hermann,  8  Cal.  619.  *  Bewick   v.   Muir,   83    Cal.    369; 

^      ,  ,,  ^  ^     ^  ,        Clark  V.  Palmer,  90  Cal.  504. 

2  Keysbers  v.  McComber,  67  Cal.  ,  ^^^^^   ^    j^^^.^^,^   ^  ^2^ 

395;  People  v.  Grune,  52  Cal.  577.  ^  ,    gjg 

8  Hibernia    S.    &    L.    Society    v.  *  Stanquist  ▼.  Hebbard,  122   Cal. 

Churchill,  128  Cal.  633.  268;  Granger  v.  Sheriff,  133  Cal.  416. 

§  725.    Appearance  of  Defendant  to  Make  Motion  to  Quash. 

A  defendant  has  a  right  to  appear  for  the  purpose  of  moving  to 
dismiss  a  defective  summons,  and  the  court  must  not  refuse  him  that 
privilege.^  Subsequent  appearance  and  answer,  however,  waives 
his  right  and  cures  the  error. 

J  Deidesheimer  v.   Brown,  8   Cal.  ft  W.  Co.  v.  Superior  Court,  92  CaL 

339;    Gray    v.   Hawes,    8    Cal.    569;  47,  52  Am.  St.  Rep.  91,  28  Pac.  54. 

Lyman  v.  Milton,  44  Cal.  630;  Kent  See  Kerr's  Cjc  C.  C  P.,  see.  407. 
T.  West,  50  CaL  185,  186;  Arroyo  D« 
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§  726.    Notice  of  Hotion  to  Quash  Service  of  Suininons— Form. 

[Title  of  Court  and  Cause.] 

To  John  Doe,  Plaintiflf,  and  Richard  Roe,  Attorney  for  Said  Plain- 
tiflE: 

You  and  each  of  you  will  please  take  notice  that  on ,  the 

day  of ,  19 ,  at  10  o'clock  A.  M.,  or  as  soon  there- 
after as  counsel  can  be  heard,  defendant  will  specially  appear  by 
his  attorney  in  said  action,  said  appearance  being  made  for  the 

sole  purpose  of  moving  the  justice  of  the  peace,  of  said  

township,  county  of ,  state  of  California,  at  his  courtroom 

in  the Building,  city  of ,  in  said  township, 

to  set  aside  the  service  of  summons  in  the  above-entitled  action,  and 
declare  the  same  to  be  null,  void  and  of  no  effect. 

Said  motion  will  be  made  upon  the  following  grounds,  to  wit: 
That  said  summons  was  not  served  in  the  proper  county,  defendant 
being  a  resident  of  the  county  of ,  etc. 

Said  motion  will  also  be  based  upon  the  papers,  now  on  file  in 
the  above-entitled  action,  and  upon  the  affidavit  of  the  defendant, 
a  copy  of  which  is  annexed  hereto  and  served  herewith. 

Dated,  this  — —  day  of ,  19 . 


Attorney  for  Defendant. 


§  727.    When  may  be  Denied. 

A  motion  to  quash  service  and  vacate  a  summons  should  be  denied 
where  the  defendant  pleads  to  the  merits  of  the  case.^ 

1  Desmond  v.  Superior  Court,  59  225,  231,  20  Pac.  547;  Kerr's  Cyc.  C. 
Cal.  274;  Sears  v.  Starbird,  78  Cal.      C.  P.,  sec.  410. 

§  728.    Court  has  Power  to  Entertain  Counter  Motion,  When. 

When  the  defendant  moves  to  quash  the  summons  for  insuffi- 
ciency, the  court  may  entertain  a  counter  motion  to  have  it 
amended,  {ind  on  its  being  so  amended,  may  deny  the  original 
motion.^ 

1  Suggested  in  Lyman  ▼.  Milton,  44  Gal.  630. 
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ALIAS  SUMMONS. 

§  729.    Alias  Stunmons,  When  may  Issae. 

The  justice  may,  within  a  year  from  the  date  of  the  filing  of  the 
complaint,  issue  as  many  alias  s\mimons(es)  as  may  be  demanded 
by  the  plaintiflf.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  (Mont.)  Rer.  Codes  1907,  sec.  7001; 
847;   (Idaho)  Bct.  Codes,  sec.  4658;       (Utah)  Comp.  Laws  1907,  see.  3681. 

§  730.    Issuance  of  Alias  Summons,  Time  to  Appear  in,  in  What 
Gases. 

If  the  summons  is  returned  without  being  served  upon  any  or  all 
of  the  defendants,  the  justice,  upon  the  demand  of  the  plaintifip, 
may  issue  an  alias  summons,  in  the  same  form  as  the  original,  ex- 
cept that  he  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  346;  (Idaho)  Bev.  Codes,  sec.  4657; 
(Moiit.)Bev.  Codes  1907,  sec.  7000. 

§  731.    Alias  Summons— Form. 
[Title  of  Court— Title  of  Cause.] 

Action  Brought  in  the  Justices'  Court  of  the  Second  Township. 

County  of  San  Mateo. 

The  People  of  the  State  of  California  Send  Greeting  to  John 
Jones,  Defendant : 

You  are  hereby  directed  to  appear  and  answer  the  complaint  in 
ao  action  entitled  as  above,  brought  against  you  in  the  justices' 
court  of  the  second  township,  county  of  San  Mateo,  state  of  Cali- 
fornia, within  five  days  after  the  service  on  you  of  this  alias  sum- 
mons, if  iserved  within  this  township ;  within  ten  days  if  served 
within  this  county ;  or  within  twenty  days  if  served  elsewhere. 

San  Mateo,  California, ,  19 . 


Justice  of  the  Justices'  Court  for  the  Second  Township,  County  of 
San  Mateo,  State  of  California. 

§  732.    Comrt  may  Withdraw  Summons  Instead  of  Issuing  Alias 
Summons. 

When  the  summons  is  served  on  some  defendants  and  returned, 
the  court  may  make  an  order  permitting  it  to  be  withdrawn  for 
further  service  upon  other  defendants.^ 
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1  Haneock  t.  Prenss,  40  Cal.  572,      Bell,  22  Nev.  109,  184,  58  Am.  Bt. 
577;  Hue  ▼.  Quinn,  137  Cal.  651,  657,      Bep.  738,  37  Pac.  240. 
66  Pae.  216,  70  Pac.  732;  Coffin  ▼. 


§  733.    When  Court  Acquires  JurlBdiction. 

From  the  time  of  the  service  of  the  summons  and  of  a  copy  of 
the  complaint  in  a  civil  action,  where  service  of  a  copy  of  the  com- 
plaint  is  required,  or  of  the  completion  of  the  publication  wh'ien 
service  by  publication  is  ordered,  the  court  is  deemed  to  have  ac- 
quired jurisdiction  of  the  parties,  and  to  have  control  of  all  the 
subsequent  proceedings.^ 


1  Kerr's  Cyc.  C.  C.  P.,  see.  416; 
Sacramento  Sav.  Bank  v.  Speneer, 
53  Cal.  737,  740;  Ghirnrdelli  v.  Green, 
56  Cal.  629,  630;  Desmond  ▼.  Super- 
ior Court,  59  Cal.  274;  Southern  Pac. 
B.  Co.  ▼.  Superior  Court,  59  Cal.  471, 
474;  Descalso  ▼.  San  Francisco,  60 
Cal.  296,  298;  Emeri<:  y.  AWarado, 
64  Cal.  529,  598,  2  Pac.  418;  TyrreU 
▼.  Baldwin,  67  Cal.  1,  4,  6  Pac.  867; 
Merced  Co.  ▼.  Hicks,  67  Cal.  108, 
109,  7  Pac.  179;  Aderson  v.  Goff,  72 
Cal.  65,  68,  1  Am.  St.  Bep.  34,  13 
Pac.  73;  Weeks  ▼.  Garibaldi  S.  G. 
M.  Co.,  73  Cal.  599,  600,  15  Pac.  302; 
In  re  Newman,  75  Cal.  213,  220,  7 
Am.  St.  Rep.  146,  16  Pac.  887;  Pow- 
ers r.  Braly,  75  Cal.  237,  239,  17 
Pac.  197;  Barney  v.  Vigoureaux,  75 


Cal.  376,  378,  17  Pac.  433;  Lyons  ▼. 
Roaeh,  84  Cal.  27,  29,  23  Pac.  1026; 
White  v.  Patton,  87  Cal.  151,  152, 
25  Pae.  270;  Dunlap  v.  Steere,  92 
Cal.  344,  354,  355,  27  Am.  St.  Bep. 
143,  28  Pac.  563,  16  L.  B.  A.  36. 

Utaii.— Walker  Bros.  v.  Con- 
tinental Ins.  Co.,  8  Utah,  331; 
Saunders  t.  Sioux  City  Nursery,  6 
Utah,  431,  24  Pac.  532;  Honerine  M. 
is  M.  Co.  ▼.  Tallerday  Pipe  Co.,  31 
Utah,  326,  88  Pac.  9. 

Wyoming. — Cheeseman  v.  Fenton, 
13  Wyo.  451,  80  Pac.  823. 

North  Dakota. — Searl  ▼.  Shanks, 
9  N.  W.  204,  82  N.  W.  734;  Benedict 
T.  Johnson,  4  N.  D.  387,  47  N.  W.  66. 


§  734.    Washington — Juriadiction,  When  Acquired. 

The  court  is  deemed  to  have  obtained  possession  of  the  case 
from  the  time  the  complaint  or  claim  is  filed,  after  completion 
of  service,  whether  by  publication  or  otherwise,  and  ahall  have 
control  of  all  subsequent  proceedings.^ 

&  Bern.  4  BaL  Ann.  Codes  4  Stats.,  see.  1783. 
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CHAPTER  XXIX. 

APPEARANCE. 

§  735.  Voluntary  appearance  confers  jurisdiction. 

S  ?36.  Parties  may  appear  in  person  or  by  attorney. 

f  737.  Appearance  by  attorney  gives  attorney  control. 

S  738.  Authorization  of  attorney  to  appear  presumed. 

§  739.  Appearance  by  attorney  waives  issuance  of  summons. 

S  740.  Appearance  by  attorney  waives  service  of  summons. 

§  741.  Notice  of  appearance — Form. 

§  742.  Appearance  by  answer — Effect. 

§  743.  Special  appearance — What  is. 

§  744.  Washington — Time  for  appearance. 

§  745.  Infants  or  lunatics — Appearance  by  guardian. 

§  746.  Guardian  ad  litem — How  appointed  when  ward  is  plaintiff. 

§  747.  Same — How  appointed  when  ward  is  defendant. 

§  735.    Voluntarj  Appearance  Confers  Jurisdiction. 

Voluntary  appearance  of  the  defendant  is  equivalent  to  personal 
service  of  the  summons  and  a  copy  of  the  complaint  upon  him,  and 
appearance  before  being  summoned  confers  jurisdiction  equally 
with  appearance  after  being  summoned.* 


1  TyrreU  v.  Baldwin,  67  Cal.  1,  4, 
6  Pac.  867;  Johnson  L.  &  T.  Co.  ▼. 
Burr,  7  Kan.  App.  702,  707,  51  Pac. 
916;  Martin  v.  Carter,  48  Fed.  596, 
598;  Frank  v.  Wedderin,  68  Fed. 
818,  823;  Hibernia  Sav.  A  L.  Soc.  v. 
Cochran,  141  Cal.  653,  657,  75  Pac. 
315;  Kerr's  Cj-c.  C.  C.  P.,  sec.  416; 
Ghirardelli  v.  Green,  56  Cal.  629;  Des- 
calso  V.  San  Francisco,  60  Cal.  296; 
Sacramento  Sav.  Bank  v.  Spencer,  53 
Cal.  737,  740;  Ghiradelli  v.  Superior 
Court,  66  Cal.  629,  630;  Desmond  v. 
Superior  Court,  59  Cal.  274;  South- 
ern Pac.  R.  Co.  V.  Superior  Court, 
59  Cal.  471,  474;  Descalso  v.  San 
Francisco,  60  Cal.  296,  298;  Emeric 
V.  Alvarado,  64  Cal.  529,  598,  2  Pac. 
418;  Merced  Co.  v.  Hicks,  67  Cal. 
108,  109,  7  Pac.  179;  Anderson  v. 
Goff,  72  Cal.  65,  68,  1  Am.  c5t.  Kcp. 


34,  13  Pac.  73;  Weeks'  v.  Garibaldi 
S.  G.  M.  Co.,  73  Cal.  599,  600,  15 
Pac.  302;  In  re  Newman,  75  Cal. 
213,  220,  7  Am.  St.  Bep.  146,  16  Pac. 
887;  Powers  v.  Braly,  75  Cal.  237, 
239,  17  Pac.  197;  Barney  ▼.  Vigou- 
reaux,  75  Cal.  376,  378,  17  Pac.  433; 
Lyons  v.  Boa^h,  84  Cal.  27,  29,  23 
Pac.  1026;  White  ▼.  Patton,  87  Cal. 
151,  152,  25  Pac.  270;  Dunlap  ▼. 
Steere,  92  Cal.  344,  354,  355,  27  Am. 
St.  Rep.  143,  28  Pac.  663,  16  L.  B. 
A.  36;  Sichler  ▼.  Look,  93  Cal.  600, 
607,  29  Pac.  220;  Dowling  v.  Comer- 
ford,  99  Cal.  204,  205,  33  Pac.  853; 
Blumberg  v.  Birch,  99  Cal.  416,  417, 
37  Am.  St.  Rep.  67,  34  Pac.  102; 
Herman  v.  Santee,  103  Cal.  519, 
522,  42  Am.  St.  Rep.  145,  37  Pac. 
509;  Kahn  v.  Matthai,  115  Cal.  689, 
eCJ,  47  Pac.  698;  Hibernia  S.  &  L. 
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Soc.  ▼.  Lewis,  117  Cal.  577,  581,  47  &  S.  B.  F.  Co.,  126  Cal.  418,  421,  58 

Pae.  602,  49  Pae.  714;  Christian  v.  Pac.  941,  59  Pac.  296;  Thompson  y. 

Superior  Court,  122  Cal.  117,  120,  54  Alford,   128  Cal.  227,   229,   60  Pac. 

Pac.  518;  McDonald  v.  Agnew,  122  686;  Adams  ▼.  Hopkins,  144  Cal.  19, 

Cal.  448,  450,  55  Pac.  125;  Cooper  v.  30,   77   Pac.   712;   Parsons   v.   Weis, 

Gordon,  125   Cal.   296,  300,  57  Pac.  144  Cal.  410,  415,  77  Pac.  1007. 
1006;  Secarity  L.  k  T.  Co.  v.  Boston 

§  736.    Parties  may  Appear  in  Person  or  by  Attorney. 

Parties  in  justices'  courts  may  appear  and  act  in  person  or  by 
attorney.  Any  person,  except  the  constable  by  whom  the  sum- 
mons or  jury  process  was  served,  may  act  as  attorney.^ 

1  Kerr's  Cjc.  C.  G.  P.,  sec.  842. 

§  737.    Appearance  by  Attorney  Oives  Attorney  Control. 

A  party  to  an  action  may  appear  in  his  own  proper  person  or  by 
attorney,  but  he  cannot  do  both.  If  he  appears  by  attorney  he 
must  be  heard  through  him,  and  it  is  indispensable  to  the  decorum 
of  the  court  and  the  due  and  orderly  conduct  of  the  cause  that  such 
attorney  shall  have  management  and  control  of  the  action,  and  his 
acts  cannot  be  questioned  by  anyone  except  the  party  whom  he 
represents.  So  lon<g  as  he  remains  the  attorney  the  court  cannot 
recognize  any  other  as  having  the  management  of  the  case.^ 

1  Board      of      Commissioners      v.  Co.,  120  Cal.  485,  487,  52  Pac.  809; 

Younger,  29  Cal.   147,   149,  87  Am.  Crane  v.  Crane,  121  Cal.  99,  100,  53 

Dec.  164;  Willson  v.  Cleaveland,  30  Pac.  433;  Crescent  C.  Co.  v.  Mont- 

Cal.   192,  200;   Clark  v.  Willett,  35  gomerj,   124  Cal.   134,   146,  56  Pac. 

Cal.  534,  538;  Mott  ▼.  Foster,  45  Cal.  797;   T07  v.  Haskell,   128   Cal.  558, 

72;  Merritt  ▼.  Campbell,  47  Cal.  542,  560,  79  Am.  St.  Bep.  70,  61  Pac.  89; 

546;   Jones   v.   Spears,   56  Cal.   163,  Coonan  ▼.  Loewenthal,  129  Cal.  197, 

165;  Westbay  t.  Gray,  lid  Cal.  660,  200,  61  Pac.  940.    See  notes,  30  Am. 

666,  48  Pac.  800;  Wylie  v.  Sierra  G.  Bep.  359;  26  Am.  St.  Bep.  730. 

§  738.    Authorization  of  Attorney  to  Appear  Presumed. 

The  authority  of  the  attorney  who  enters  an  appearance  will  be 
presumed  while  nothing  to  the  contrary  appears.^ 

1  Suydam  v.  Pitcher,  4  Cal.  280;  55;  Ventura  Co.  v.  Clay,  119  Cal. 
Turner  v.  Caruthers,  17  Cal.  431,  213,  215,  51  Pac.  189;  Pacific  P.  Co. 
432;  Hayes  ▼.  Shattuck,  21  Cal.  51,      v.  Vizelich,  141  Cal.  4,  8,  74  Pac.  352. 

§  739.     Appearance  by  Attorney  Waives  Issuance  of  Summons. 

Where  attorneys  for  the  defendant  appear  for  him  and  file  the 

notice  that  they  have  been  retained  by^  and  appear  for,  the  defend- 
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aiit  in  the  action,  the  court  thereby  acquires  jurisdiction  of  the  de- 
fendant although  no  summons  is  issued  ux)on  the  complaint.^ 

1  Dyer  v.  North,  44  CaL  157,  159. 

§  740.     Appearance  by  Attorney  Waives  Service  of  Summons. 

An  appearance  by  an  attorney  at  common  law,  and  by  the  ex- 
press letter  of  our  statute,  amounts  to  an  acknowledgment  or  a 
waiter  of  service.^ 

1  Suydam  ▼.  Pitcher,  4  Cal.  280,      200,  210.    S«e  Taylor  y.  Bandall,  10 
281;  Holmes  v.  Bogers,  13  Cal.  191,      Cal.  79. 
200;    Sampson  t.   Ohlejer,   22   Cal. 

§  741.    Notice  of  Appearance — ^Fonn. 

[Title  of  Court  and  Cause.] 

The  plaintiff  herein  will  please  take  notice  that  tho  defendant 
hereby  appears  in  the  above-entitled  action. 
[Dated  and  signed.] 

§  742.    Appearance  by  Answer — ^Effect  of. 

An  answer  is  an  appearance.  Putting  in  an  answer  is  an  ap- 
pearance, and  such  an  appearance  is  a  waiver  of  the  mere  formality 
of  issuing  summons,  service  of  which  in  such  a  case  becomes  un- 
necessary.* 

1  Hayes  v.  Shattuck,  21  Cal.  51,  Pollock,  20  Utah,  371,  376,  59  Pac. 

55;  Shay  v.  Superior  Court,  57  Cal.  87;  Tyrrell  v.  Baldwin,  67  Cal.  1,  6 

541,  542;  Dunlap  v.  Byers,  110  Mich.  Pac.  867. 
109,  114,  67  N.  W.  1067;  Keyser  v. 

§  743.    Special  Appearance— What  is. 

Where  one  appears  and  objects  only  to  consideration  or  pro- 
cedure for  want  of  jurisdiction,  the  appearance  is  special;  if  he 
appears  and  asks  for  any  relief  which  could  be  given  only  to  a 
party  in  the  case  then  pending  it  is  a  general  appearance,  no  matter 
how  carefully  or  expressly  it  may  be  stated  that  the  appearance  is 
special.  It  is  the  character  of  the  relief  asked,  and  not  the  inten- 
tion-of  the  party  that  it  shaU  or  shall  not  constitute  the  general 
appearance,  which  is  material.^ 

1  In  re  Clarke,  125  Cal.  388,  392,      t.  Brown,  8  Cal.  339,  340;  Lyman  t. 
58  Pac.  22,  overruling  Deidesheimer      Milton,  44  Cal.  630,  631« 
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Pleas  based  upon  luck  of  jurisdie- 
tion  of  the  person  are  in  their  nature 
pleas  in  abatement,  and  find  no  es- 
pecial favor  in  the  law.  Such  a  plea 
is  purely  dilatory,  and  a  defendant 
who  seeks  to  avail  himself  of  it  must 
stand  upon  his  naked  legal  right, 
and  seek  nothing  further  from  the 
court  than  the  enforcement  of  that 
right.  If  he  raises  any  other  ques- 
tion, or  asks  for  any  relief  which 
can  be  granted  only  upon  the  hy- 
pothesis that  the  court  has  jurisdic- 
tion of  his  person,  his  appearance 
is  general,  though  termed  special, 
and  he  thereby  submits  to  the  juris- 
diction of  the  court  as  completely  as 
if  he  had  been  regularly  served  with 
summons:  Oleese  v.  Justice's  Court, 
156  Cal.  82. 

Where  the  complaint  in  an  action 
on  contract  in  a  justice's  court  is  in 


all  respects  sufficient  to  show  juris- 
diction in  that  court  of  the  subject 
matter  of  the  action,  but  fails  to  al- 
lege that  the  contract  was  in  writ- 
ing, service  of  the  summons  upon  the 
defendant,  under  section  848  of  the. 
Code  of  Civil  Procedure  as  amended 
in  1907,  may  not  be  had  outside  of 
the  county  in  which  the  action  is 
brought.  If,  however,  a  defendant 
served  outside  of  such  county  spe- 
cially appears  to  quash  the  service 
of  the  summons,  and  at  the  same 
time,  by  an  appearance  denominated 
special,  demurs  to  the  pomplaint  on 
the  ground  that  the  court  has  no  ju- 
risdiction of  his  person  or  of  the  sub- 
ject matter  of  the  action,  he  thereby 
waives  the  question  of  the  jurisdic- 
tion of  his  person,  and  submits  him- 
self to  the  jurisdiction  of  the  court: 
Oleese  y.  Justice's  Court,  156  Cal.  83. 


§  744.     Washington — ^Time  for  Appearance. 

The  parties  are  entitled  to  one  hour  in  which  to  make  their 
appearance  after  the  time  mentioned  in  the  summons  or  notice 
for  appearance,  but  must  not  be  required  to  remain  longer  than 
that  time,  unless  both  parties  appear,  and  the  justice,  being 
present,  is  actually  engaged  in  the  trial  of  another  action  o^ 
proceeding ;  in  such  case  he  may  postpone  the  time  of  appearance 
until  the  close  of  such  trial.^ 

1  Bem.  &  BaL  Ann.  Codes  k  Stats.,  sec.  1773. 

§  746.    Infants  or  Lunatics — Appearance  by  Onardian. 

When  an  infant,  insane  or  incompetent  person  is  a  party,  he 
must  appear  either  by  his  general  guardian,  if  he  have  one,  or  by  a 
guardian  ad  litem  appointed  by  the  justiee.* 

1  Kerr's  Cyc  C.  C.  P.^  sec.  843.  See,  also,  Kerr's  Cyc.  C.  C.  P.^  sees.  372, 
373. 


§  746.    Guardian  ad  Litem— How  Appointed  When  Ward  is 
Plaintiff. 

If  the  infant,  insane  or  incompetent  person  be  plaintiff,  the 
appointment  must  be  made  before  the  summons  is  issued,  upon 
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the  application  of  the  infant  if  he  be  of  the  age  of  fourteen  years ; 
if  un-der  that  age  or  if  insane  or  incompeteni;,  upon  the  applica- 
tion of  a  relative  or  friend.^ 

1  Kerr'a  Cyc.  G.  C.  P.,  iM.  843.  See,  also,  Kerr's  Cye.  C.  0.  P.,  sees.  872^ 
373. 

§  747.    Same— How  Appointed  When  Ward  is  Defendant. 

If  the  infant,  insane  or  incompetent  person  be  defendant,  the 
appointment  must  be  made  at  the  time  the  summons  is  returned, 
or  before  the  answer,  upon  the  application  of  the  infant,  if  he  be 
of  the  age  of  fourteen  years  and  apply  at  or  before  the  summons 
is  returned ;  if  he  be  under  the  age  of  fourteen,  or  be  insane  or 
incompetent;  or  neglect  so  to  apply,  then  upon  the  application  of 
a  relative  or  friend,  or  any  other  party  of  the  action,  or  by  the 
justice,  on  his  own  motion.^ 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  843.  See,  also,  Kerr's  Cyc.  C.  C.  P.,  sees.  372, 
37&. 
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CHAPTER  XXX. 

PROCEEDINGS  ON  FAILURE  TO  APPEAR. 

I  748.    Judgment  by  default — ¥ot  failure  to  appear  and  plead* 
§  749.    Judgment  against  defendant  on  demurrer. 

§  748.     Judgment  by  Default— Tor   Failure   to   Appear  and 
Plead. 

If  the  defendant  fail  to  appear,  and  to  answer  or  demur  within 
the  time  specified  in  the  summons,  then,  upon  proof  of  service  of 
summons,  the  following  proceedings  must  be  had; 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the  recovery 
of  money,  or  damages  only,  the  court  must  render  judgment  in 
favor  of  plaintiff  for  the  sum  specified  in  the  summons. 

2.  In  all  other  actions  the  court  must  hear  the  evidence  offered  by 
the  plaintiff,  and  must  render  judgment  in  his  favor  for  such  sum 
(not  exceeding  the«amount  stated  in  the  summons)  as  appears  by 
such  evidence  to  be  just.^ 


1  See  (Oal.)  Kerr's  Cyc.  C.  C.  P., 
aec.  871;  (Nev.)  Cutting's  Gomp. 
Laws,  sec.  3645;  (Ariz.)  Be  v.  Stats. 
1901,  sec.  2098;  (N.  D.)  Bev.  Codes 
1905,  sec.  8431;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  1647;  (Wash.) 
B.  &  B.  Codes,  sec.  1858;  (Idaho) 
Bev.  Codes,  see.  4695;  (Mont.)  Bev. 
Codes  1907,  sec.  7031;  <S.  D.)  Comp. 
Laws  1910,  sec.  53,  p.  543;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5248;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1942;  (N. 


M.)  Comp.  Laws  1897,  see.  8295; 
Cardwell  v.  Sabichi,  59  Cal.  490,  493; 
Schroeder  v.  Wittram,  66  Cal.  636, 
638,  6  Pac.  737;  HaU  v.  Kerrigan, 
135  Cal.  4,  5,  66  Pac.  868;  Hall  v. 
Justice's  Court,  5  Cal.  App.  133,  137, 
89  Pac.  870. 

Soath  Dakota.— Perrott  v.  Owen,  7 
S.  D.  454,  64  N.  W.  526. 

Texas.— Hambrel  v.  Davis,  33  S. 
W.  251. 


§  749.    Judgment  Against  Defendant  on  Demurrer. 

In  the  following  ca^es,  the  same  proceedings  must  be  had  and 
judgment  must  be  rendered  in  like  manner  as  if  the  defendant 
had  failed  to  appear  and  answer  or  demur : 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails 
to  answer  it  as  amended,  within  the  time  allowed  by  the  court; 
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2.  If  th«  demurrer  to  the  complaint  is  overrulecl,  and  the  de- 
fendant fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  defendant 
fails  to  amend  the  answer  within  the  time  allowed  by  the  court.^ 

i  Kerr's  Cye.  C.  C.  P.,  see.  872.    See  Stewart  ▼.  Jostiet't  Coart^  109  CaL 
616,  617;  HaU  ▼.  Kerrigan,  135  CaL  4,  fit, 
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8S  750, 751 


CHAPTER  XXXI. 

FORMS  OF  ACTION. 

S  750.  One  f  onn  of  civil  action. 

S  751.  One  rule  both  in  law  and  equity. 

§  752.  Distinction  between  tort  and  contract  actions  no  longer  exists. 

§  753.  Form  of  pleadings  prescribed  by  code  in  California. 

§  750.    One  Form  of  Civil  Action. 

There  is  but  one  form  of  civil  actions  for  the  enforcement  or 
protection  of  rights  and  redress  or  prevention  of  private  wrongs.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  307. 
See  Jones  ▼.  Steamship  Cortes,  17 
Cal.  487,  79  Am.  Dec.  142;  Wiggins 
V.  McDonald,  18  Cal.  126;  V7alsh  v. 
McKeen,  75  Cal.  519,  522,  17  Pac. 
673;  Hurlbutt.v.  N.  W.  Spaulding 
Saw  Co.,  93  Cal.  55,  57,  28  Pac.  795; 
Rowe  V.  Blake,  99  Cal.  167,  171,  33 
Pac.  864;  Barbour  v.  Flick,  126  Cal. 
628,  634,  59  Pac.  122. 

Idaho. — Cummings  v.  Steele,  6 
Idaho,  666,  59  Pac.  15;  Idaho  ft 
Oregon  Land  Imp.  Co.  y.  Bradbury, 
132  U.  S.  509,  10  Sup.  Ct.  Bep.  177; 


Gwinn  y.  Melvin,  9  Idaho,  202,  72  Pac. 
961;  Rauth  v.  Oliver,  10  Idaho,  3,  77 
Pac.  20 ;  Anderson  y.  War  Eagle  Con. 
Min.  Co.,  8  Idaho,  671,  72  Pac.  671; 
Stevens  v.  Hall,  8  Idaho,  549,  69 
Pac.  282;  Ching  v.  Gonstantine,  1 
Idaho,  266. 

Utah. — Houtz  V.  Gisborn,  1  Utah, 
173;  Zeile  v.  Moritz,  1  Utah,  283; 
Kahn  y.  Old  Telegraph  M.  Co.,  2 
Utah,  174;  Hammer  v.  Ballantyne, 
13  Utah,  325,  44  Pac.  704;  Johnston 
y.  Meaghr,  14  Utah,  426,  47  Pac. 
861. 


§  761.     One  Rule  Both  in  Law  and  Equity. 

Under  the  code  we  have  but  one  system  of  rules  respecting  plead- 
ings, which  governs  in  all  cases,  both  at  law  and  in  equity.  Those 
rules  are  clearly  laid  down  in  the  code,  and  although  in  constru- 
ing its  provisions  resort  is  had  to  former  adjudications,  and  to  old 
and  well-established  rules  of  pleadings,  yet  the  former  distinctions 
which  existed  between  common-law  and  equity  pleadings  no  longer 
exist.    The  code  has  reduced  all  to  one  common  system.^ 

The  distinction  between  law  and  equity  was  not  intended  to  be 
abolished  by  the  legisl^ure;  the  only  change  is  in  the  form  of 
pleading, — all  relief  being  sought  in  the  same  way  in  the  same 
tribunal.* 


1  Kerr's    Cyc.  C.  C.  P.,  sec.    307.      569;  Oress  v.  Evans,  1  Dak.  387,  46 
See  Bowen  y.  Aubrey,  22  Cal.  566,      N.   W.    1132;    Troost  v.   Davis,   31 
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Ind.  84;  New  York  Cent.  Ins.  Co.  ▼.  «  See  De  Witt  r.  HajB,  2  Cal.  463, 

469,  66  Am.  Dec.  352;  Wiggins  ▼. 
McDonald,  18  Cal.  126;  Lux  ▼.  Hag- 
gin,  69  Cal.  255,  267,  10  Pac.  674; 
Bonesteel  y.  Bonesteel,  23  Wis.  245. 


National  Pro.  Ins.  Co.,  14  N.  Y.  85 
Cole  V.  Reynolds,  18  N.  Y.  74,  76 
Wright  V.  Wright,  54  N.  Y.  437 
Williams  y.  Slote,  70  N.  Y.  603 
Stevens  v.  Mayor,  84  N.  Y.  297 
Chinn  v.  Trustees,  32  Ohio  St.  236. 


§  762.    Distinction   Between   Tort   and   Contract   Actions  No 
Longer  Exists. 

Under  our  system  of  pleading  there  is  no  distinction  as  to  the 
form  of  pleading  between  actions  sounding  in  contract  and  actions 
sounding  in  tort;  and  relief  is  administered  without  reference  to 
the  technical  rules  of  the  common  law.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.    307.      Steamship    Cortes,  17    Oal.    487,    79 
See    Lubert   ▼.    Chauviteau,    3    Cal.      Am.  Dec.  142. 
453,  463,  58  Am.  Dec.  415;  Jones  ▼. 

§  753.     Form  of  Pleadings  Prescribed  by  Code  in  California. 

All  forms  of  pleading,  and  rules  by  which  their  sufficiency  are  to 
be  determined,  are  prescribed  by  the  code.*  Our  system  requires 
facts  to  be  alleged  as  they  exist,  and  repudiates  all  fictions.^ 

t  See  Kerr's  Cyc.  C.  C.  P.,  sees.  a  Kerr's  Cyc.  C.   C.  P.,  sec.   307. 

420-476,  and  851-860.  See  Payne  y.  Treadwell,  16  Cal.  220, 

243. 


287i  FLEADINOS  IN   GENEB^VU  §§  754r-755& 


CHAPTER  XXXTT, 

PLEADINGS  IN  GENERAL. 

S  754.    Pleadings,  ^rhat  are. 

i  755.     Pleadings  not  required  to  be  in  anj  particular  form. 

8  755a.  Pleadings  except  complaint  may  be  oral  or  in  writing. 

S  755b.  Memorandum  of  oral  answer — ^Form, 

S  756.    Washington — ^Pleadings  docketed  or  filed — ^Form  immaterial. 

§  757.    What  pleadings  are  allowable  to  various  parties. 

§  758.     Signature. 

§  759.     Washington — ^Pleadings,  when  to  take  place. 

§  760.     Washington — Pleadings,  what  constitute. 

§  764.    Pleadings,  What  are. 

The  pleadings  are  the  fofmal  allegations  hy  the  parties  of  their 
respective  claims  and  defenses,  for  the  judgment  of  the  court.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  420.  24  Mont.  182,  61  Pac.  3;  Manning  t. 

Montana.— Bev.  Code  1907,  sec  ^PP-  M-  ^^'>  ^^^  ^^-  ^9,  84  Pac.  657. 
6566;   Conrad  Bank  y.  G.  N.  B.  Co., 

§  755.     Pleadings  not  Required  to  be  in  any  Particular  Form. 

Pleading  in  the  justices'  court  is  not  required  to  be  in  any  par- 
ticular form.  It  is  sufficient  if  it  shows  the  value  of  the  claim 
asserted  by  the  plaintiff  against  the  defendant  in  such  a  way  that 
a  person  of  common  understanding  may  know  what  was  intended.* 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  851. 

§  755a.    Pleadings  Except  Complaint  may  be  Oral  or  in  Writing. 

The  pleadings  in  the  justices'  court  may,  except  the  complaint, 
be  oral  or  in  writing ;  they  must  not  be  verified,  except  as  hepein- 
after  provided;  if  in  writing,  they  must  be  filed  with  the  justice; 
if  oral,  entry  of  their  substance  must  be  made4n4fee  docket.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  851;  sees.  1779,  1781;   (Mont.)  Bev.  Codes 

(Ariz.)   Rev.  Stats.   1901,  sec.  2072;  1907,   sees.    7005,   7006.     See   Aucker 

(N.  D.)   Rev.  Codes  1905,  sec.  8378;  v.  McCoy,  56  Cal.  524,  525,  526;  Lien- 

(Tex.)   Sayles'  Tex.  Civ.  Stats.  1897,  ing  v.  Gould,  13  Cal.  598 ;  Montgomery 

art.  1182;   (Or.)  B.  &  C.  Codes,  sees.  v.  Superior  Court,  68  CaL  410,  9  Pac. 

2200-2264;    Lord's    Or.    Laws,    sees.  720. 
2417-2481;    (Wash.)   R.  &  B.  Codes, 
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§  765b.    Memorandtun  of  Oral  Answer — Form. 

In  the  Justices'  Court  of  the  City  and  County  of  San  Francisco, 

State  of  California* 

No. 


Plaintiff, 
vs. 


Defendant. 

The  defendant residing  at herein  enters  a  gen- 
eral denial  of  all  the  allegations  in  the  complaint  on  file  in  the  above- 
entitled  action  and  prays  to  have  said  action  dismissed. 


To  the  Justices'  Clerk: 

The  defendant  above  named  having  appeared  before  me  and  deny- 
ing orally  all  the  allegations  herein,  you  will  please  note  the  same 
upon  the  docket. 


Justice  of  the  Peace. 


§  766.  Washington — Pleadings  Docketed  or  Filed— Form  Im- 
material. 
When  the  pleadings  are  oral,  the  substance  of  them  must  be 
entered  by  the  justice  in  his  docket.  When  in  writing,  they 
must  be  filed  in  his  office,  and  a  reference  made  to  them  in  his 
docket.  Pleadings  must  not  be  required  to  be  in  any  particular 
Iform,  but  must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.^ 

I  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1781. 

§  767.    What  Pleadings  are  Allowable  to  Various  Parties. 

The  only  pleadings  allowed  on  the  part  of  the  plaintiff  are: 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer.^ 

I  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.      sec.  3623;  (N.  D.)  Eev.  Codes  1905, 
852;   (Nev.)   Cutting's  Comp.  Laws,      sec.  8379;    (Tex.)   Sayles'  Tex.  Civ. 
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StatB.  1897,  art.  1183;  (Or.)  B.  ft  C.  see.  4378;   (Okl.)  Gomp.  Laws  1909, 

Codes,  see.  65;  (Wash.)  B.  ft  B.Code»y  see.    5626;     (Neb.)     Cobbey's    Ann. 

sec.  1779;   (Idaho)   Bev.  Codes,  see.  Stats.,   sec.    1094;    (Kan.)    Dassler's 

4G67;  (Mont.)  Bey.  Codes  1907,  sec.  Gen.    Stats.    1909,    sec.    4968.     See 

7006;  (S.  D.)  Comp.  Laws  1910,  sec.  Terry    v.    Superior    Court,    110    Cal. 

119,  p.  342;  (Utah)  Comp.  Laws  1907,  85,  88,  42  Pac.  464. 
sec.  3686;  (Wyo.)  Comp.  Stats.  1910, 

§  768.    Signature. 

±  leadings  in  the  justices*  court  need  not  be  flrubs<5ribed  by  the 
party  or  his  attorney,^  though  it  is  undoubtedly  better  practice 
that  they  should  be  subscribed. 

1  Montgomery  t.  Superior  Court,  68  Gal.  410,  9  Pac.  720. 

§  769.    Washington— Pleadings,  When  to  Take  Place. 

The  pleadings  in  justice's  court  must  take  place  upon  the 
appearance  of  the  parties,  unless  they  have  been  previously  filed, 
or  unless  the  justice,  for  good  cause  shown,  allows  a  longer  time 
than  the  time  of  appearance.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  •1778. 

§  760.     Washington— Pleadings,  What  Constitute. 

The  pleadings  in  the  justice's  court  must  be, — 

1.  The  complaint  of  the  plaintiff,  which  must  state  in  a  plain 
and  direct  manner  the  facts  constituting  the  cause  of  action ; 

2.  The  answer  of  the  defendant,  which  may  contain  a  denial 
of  the  complaint,  or  any  part  thereof,  and  also  a  statement,  in  a 
plain  and  direct  manner,  of  any  facts  constituting  a  defense ; 

3.  When  the  answer  sets  up  a  setoff  by  way  of  defense,  the 
reply  of  the  plaintiff.^ 

&  Bern.  &  BaL  Ann.  Codei  k  Stats.,  tee.  1779. 
1» 
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§  761.    General  Bules  of  Justices'  Pleadin£fs. 

The  rules  of  pleading  by  one  of  the  commissioners  engaj^ed  in 
framing  the  New  York  code,  and  which  are  adapted  to  pleadings 
in  most  western  states,  lay  down,  among  others,  the  following  which 
are  applicable  to  justice  practice:  1.  Facts  only  should  be  stated; 
this  means  facts  as  contradistinguished  from  law,  from  argument, 
from  hypothesis,  and  from  evidence  of  facts;  2.  A  legal  inference 
or  conclusion  from  facts  should  not  be  stated;  3.  The  defendant's 
pretenses  are  equally  improper  as  they  are  not  the  facts  of  the 
plaintiff's  case;  4.  What  facts  are  necessary  to  be  stated  contra- 
distinguished from  the  evidence  of  such  facts  can  be  tested  by 
the  old  rule  as  to  special  verdicts;  5.  Therefore,  each  party  must 
allege  every  fact  which  he  is  required  to  pr^ve  and  will  be  pre- 
cluded from  proving  any  fact  not  alleged,  and  he  must  allege 
nothing  affirmatively  which  he  is  not  required  to  prove;  6.  All 
statements  must  be  concisely  made,  and  when  once  made  must  not 
be  repeated  and  to  this  end  logical  order  is  necessarj'.^ 

I  Kerr's  Cyc.  C.  C.  P.,  8cc«.  426,  437.  See  Green  v.  Palmer,  15  Cal.  411,  412, 
414,  76  Am.  Dec.  492. 

§  762.    What  Facts  must  be  Pleaded. 

The  facts  which  the  code  requires  to  be  stated  as  constituting 
a  cause  of  action  can  only  mean  traversable  facts  as  distinguished 
from  propositions  or  conclusions  of  law ;  since  it  is  the  former,  and 
not  the  latter,  that  can  with  any  propriety  be  said  to  constitute  a 
cause  of  action.^ 

1  Dye  T.  Dye,  11  Cal.  163,  168.    See,  also,  Keri^e  Cyc.  C.  C.  P.,  sec.  426. 

§  763.     Washington — Pleadings  may  be  Oral  or  Written. 
The  pleadings  in  justices'  courts  may  be  oral  or  in  writing.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1780. 

§  764.  Each  Count  to  Contain  Necessary  Facts. 

Each  count  must  contain  all  facts  necessary  to  constitute  a  cause 
of  action;  and  its  defects  cannot  be  supplied  from  statement** 
outside  of  it,  unless  expressly  referred  to  in  it;  and  not  then  if 
matters  omitted  relate  to  the  gravamen  of  the  complaint.^ 

'  1  (Cal.)     Kerr's     Cyc.     C.    C.    P.,       4183.     See    Haskell  v.   Haskell,    54 
•ee.   437;    (Idaho)   Bev.  Codes,  sec.       Cal.  262,  265;  Baldwin  v.  Ellis,  6S 
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Cal.  495,  496,  9  Pac.  652;  Pennie  ▼.  Reading,    96    Cal.    4,    80   Pae.    803; 

Hildreth,  81  Cal.  127,  131,  22  Pac.  Hopkins   ▼.   Contra   Costa    Co.,   106 

398;  Bid  well  v.  Babcock,  87  Cal.  29,  Cal.  566,  570,  39  Pae.  933.     See  Bar- 

33,  25  Pac.  752;  Green  v.  Clifford,  94  low  r.  Bams,  40  Cal.  351;  Haskell 

Cal.  49,  53,  29  Pac.  331;  Beading  v.  y.  Haskell,  54  Cal.  262,  265. 

4 

§  765.    Caption  No  Part  of  Complaint. 

The  caption  is  no  part  of  complaint  unless  referred  to  by  appro- 
priate allegation  in  the  body  of  the  complaint.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  426.  See  Hawley  Bros.  H.  Co.  ▼.  Brownatone, 
123  Cal.  613,  646,  56  Pac.  468. 

§  766.    Ordinary  and  Concise  Language  Only  Necessary. 

It  is  only  necessary  for  a  pl-aintiff  to  state  the  facts  of  the  case 
in  ordinary  and  concise  language,  and,  if  such  facts  show,  that  he 
lias  a  right  of  action  against  a  defendant,  it  is  sufficient,  even 
though  the  complaint  also  shows  that  he  has  the  right  to  recover 
upon  two  different  legal  grounds.^ 

1  Mills  V.  Barney,  22  Cal.  240,  247;  Kerr's  Cyc.  C.  C.  P.,  sec.  426. 

§  767.    Imperfect  Statement  of  Facts. 

If  the  facts  are  stated  showing  the  liability  of  the  defendant, 
the  complaint  must  be  sustained,  notwithstanding  the  facts  are 
imperfectly  stated.^ 

1  By  an   v.  Jacques,   103   Cal.  280,  11  Pac.  888;  Brown  ▼.    Weldon,  71 

284,     37     Pac.     186.      See     Tehama  Cal.    393,    12    Pac.    280;    Hughes    v. 

County  V.  Bryan,  68  Cal.  57,  8  Pac.  Alsip,    112     Cal.    587,    590,    44    Pac. 

C73;  Harnish  v.  Bramer,  71  Cal.  155,  1027;  Kerr's  Cyc.  C.  C.  P.,  sec.  426. 

§  768.    Defective  Allegfation,  When  Cured  by  Answer. 

The  rule  that  a  defective  allegation  of  the  complaint  may  be 
aided  by  averments  of  the  answer  should  be  confined  to  cases 
where  the  answer  afRrmatively  alleges  every  fact  that  is  missing 
from  the  complaint.  The  allegation  in  answer  can  have  no  greater 
effect  than  if  it  was  put  in  the  complaint,  and  the  fact  which 
negatives  the  plaintiff's  right  to  maintain  the  action  cannot  be 
held  to  aid  the  complaint.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  437;  Walkerly  t.  Greene,  104  CaL  208,  214, 

Hibernia  Sav.  &  L.  Soc.  t.  Thornton,  37  Pac.  890;  Herd  v.  Tuohy,  133  Cal. 

123   Cal.   62,   63,   55   Pac.   702.     See,  55,   60,   65   Pac.   957;   MeConathj  ▼. 

also,  Shively  v.  Semi-Tropic  L.'  &  W.  Deck,  82  Pac.  702. 
Co.,  99   Cal.  259,  262,  33  Pac.   848; 
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§  769.    Argumentative  Pleadings  not  Permissible. 

Argumentative  pleading  is  no  more  permissible  under  the  code 
than  it  was  at  common  law.^ 

1  Barkett  ▼.  Griffith,  90  Cal.  532,  527,  13  L.  B.  A.  707.  See,  also, 
541,  25  Am.  St.  Bep.  151,  27  Pac.      Kerr's  Cyc.  G.  G.  P.,  see.  426. 

§  770.    Allegations  of  Evidence  may  be  Struck  Out. 

Matters  of  evidence  alleged  in  the  complaint  must  be  regarded 
as  surplusage,  and  may  be  stricken  from  the  complaint.^ 

1  Gates  ▼.  Salmon,  46  Cal.  362,  379;  Kerr's  Gyc.  C.  G.  P.,  sec.  426. 

§  771.    Allegation  of  Bepresentative  Capacity. 

Representative  capacity  is  sufficiently  shown  by  alleging  that  on 
a  certain  day  the  decree  was  duly  given,  mad«  and  entered  in  a 
certain  court,  upon  which  letters  of  administration  upon  the  estate 
of  a  certain  decedent  were  issued  by  said  court,  etc.^ 

1  Kerr's  Gyc.  G.  G.  P.,  see.  437.  See  Wise  y.  Hogan,  77  Gal.  184,  189,  19 
Pac.  278. 

§  772.    Alleging  Appointment  of  Guardian  ad  Litem. 

A  complaint  by  a  guardian  ad  litem  must  allege  due  appoint- 
ment in  order  that  it  may  be  traversed  by  the  defendant.^ 

1  Crawford  v.  Neal,  56  Gal.  321;  413,  414,     See,  also,  Kerr's  Gyc.  G. 

Estate  of  Gahill,  74  Cal.  52,  55,  15  G.  P.,  sec.  372. 

Pac.  364.    See  Grantman  ▼.  Thrall,  For  authorities  in  other  states,  see 

44  Barb.    (N.   Y.)    173;    Stanley   ▼.  (Ariz.)  53  Pac.  588;  (Nev.)  47  Pac. 

Chappell,  8  Cow.  (N.  Y.)  235;  Hul-  1;  (Idaho)  90  Pac  984;  (Idaho)  94 

bert  T.  Young,  13  How.  Pr.  (N.  Y.)  Pac.  825. 

§  773.    Pleading  by  Beference. 

Where  the  reference  to  the  preceding  count  is  definite  and  cer- 
tain, the  language  of  the  count  referred  to  and  the  prayer  that 
it  may  be  deemed  and  taken  as  part  of  a  cause  of  action  in  a  later 
count  is  permissible,  as  it  is  unnecessary  to  repeat  at  length  in 
each  of  the  succeeding  counts  of  the  complaint  the  facts  stated  in 
the  first  count.^ 

1  Treweek    v.   Howard,   105    Gal.  also  Green  ▼.  Clifford,  94  Gal.  49,  29 

434,  441,  39  Pac.  20.    See  opinion  of  Pac.  331.     See,  also,    Kerr's  Gyc.  G« 

McFarland,    J.,    in    Pennie    v.    Hil-  G.  P.,  sec.  426. 
dreth,  SI  Gal.  127,  135,  22  Pac.  398; 
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§  774.    Exhibit  is  Part  of  Pleading. 

There  is  no  difference  between  the  setting  forth  of  an  exhibit 
in  an  instrument  such  as  an  undertaking,  in  the  body  of  the  plead- 
ing, or  in  annexing  it  as  an  exhibit  and  making  it  part  of  the 
pleading  by  proper  reference.  In  each  case  the  copy  is  part  of 
the  pleading.^ 

1  Lambert  ▼.  HukeU,  80  Cal.  611,  22  Pae.  427.    See,  also,  Kerr'e  Gje. 
C.  G.  P.,  Me.  426. 


§  776.    Pleading— BecordB  and  Papers. 

Records  and  papers  cannot  be  made  part  of  the  pleading  by 
merely  referring  to  them,  and  praying  that  they  may  be  made  a 
part  of  such  pleading,  without  annexing  the  originals  or  the  copies 
as  exhibits,  or  incorporating  them  with  it,  so  as  to  form  a  part 
of  the  record  in  the  case.^ 


1  People  ex  rel.  Carrillo  v.  De  la 
Guerra,  24  Cal.  73,  78;  Mayor  of  Los 
Angeles  v.  Signoret,  50  Cal.  298; 
Lambert  v.  Haskell,  80  Cal.  611, 
613,  22  Pac.  327;  Ward  v.  Clay,  82 


Cal.  502,  505,  23  Pac.  50,  227; 
Whitby  V.  Rowell,  82  Cal.  635,  23 
Pac.  40,  382.  See,  also,  Kerr's  Cyc 
C.  C.  P.,  sec.  426. 


§  776.    Matters  of  Law  must  not  be  Pleaded. 

A  statement  of  facts  which  under  the  law  entitles  the  pleader 
to  the  relief  prayed  is  all  that  is  necessary  in  pleading.  It  is  un- 
necessary and  improper  to  include  the  law  itself.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
437;  (Ariz.)  Rev.  Stats.  1901,  sec. 
2073;  (N.  D.)  Eev.  Codes  1905,  sec. 
838C;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1604;  (Or.)  Lorll's  Oregon 
Laws,  sees.  71-73;  (Wash.)  R.  &  B. 
Codes,  sec.  1779;  (Idaho)  Bev. 
Codes,  sec.  4183;  (Mont.)  Rev.  Codes 
1907,  sec.  6540;  (S.  D.)  Comp.  Laws 
1910,  sec.  126,  p.  343;  (Utah)  Comp. 
Laws  1907,  sec.  2968;  (Wyo.)  Comp. 


Stats.  1910,  sec.  4399;  (Okl.)  Comp. 
Laws  1909,  sec.  5634;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1102;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec. 
6435;  People  ex  rel.  Miller  v.  Com- 
mon Council,  85  Cal.  369,  371,  24  Pac. 
727;  Kraner  v.  Halsey,  82  Cal.  209, 
22  Pac.  1137;  Wilhoit  v.  Cunningham, 
87  CaL  453,  458,  25  Pac.  675;  Ohm 
V.  City  and  County  of  San  Francisco, 
92  Cal.  437,  449,  28  Pac.  580. 


§  777.    Pleading  Conclusions  of  Law. 

A  complaint  which  depends  upon  conclusions  of  law  is  insuffi- 
cient and  demurrable.^ 

Conclusions  of  law  are  not  required  to  be  denied  in  the  answer.' 
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1  Kerr*8   Cyc.  C.   C.   P.,   sec.   426.  Am.  St.  Kep.  IIC,  22  Pac.  910,  1046, 

See  Callahan  ▼.   Broderick,   124  Cal.  6  L.  R.  A.  756;  Glide  v.  Dwyer,  83 

80,    83,    56    Pac.    728;    Branham    v.  Cal.  477,  489,  23  Pac.  706;   Ohm  t. 

Mayor  of  San  Jose,  24  Cal.  585;  Aur-  San  Francisco,  92  Cal.  437,  28  Pac. 

recochea    t.    Sinclair,    60    Cal.    532;  580. 

Johnson  ▼.  Kirby,  65  Cal.  482,  487,  4  2  People  v,  Hastings,  29  Cal.  449, 

Pac.   458;    Spring  Valley  W.   W.   ▼.  453. 
San  Prancisco,  82  Cal.  286,  320,  16 

§  778.    What  are  Conclusions  of  Law. 

Words  such  as  ^^unlawful,"  "wrongful,"  "illegally,"  "mali- 
ciously," "falsely,"  "willfully,"  etc.,  are  conclusions  of  law,  and  in 
general  are  meaningless  and  superfluous.^ 

1  Kerr*!  Cyc.  C.  C,  P.,  sec.    426.  Am.  Bep.  109,  6  Pac.  317;  Pratt  v. 

See  Going  ▼.  Dinwiddle,  86  Cal.  633,  Gardener,  56  Mass.  (2  Cush.)  63,  68, 

638,  25  Pac.   129;   Miles  v.  McDer-  48    Am.    Dec.    652.     See  Johnson  y. 

mott,  31  Cal.  271,  273;    Triscony  v.  Vance,  86  Cal.  128,  131,  24  Pac.  863; 

Orr,  49  Cal.    612,  617;   Beardon  v.  Callahan  v.  Broderick,  124  Cal.  80, 

San  Francisco,  66  Cal.  492,  496,  56  83,  84,  56  Pac.  782. 

§  779.    Allegation  "Now  Due  and  Owing.'' 

While  the  allegation  that  "there  is  now  due  and  owing"  is  made 
in  the  form  of  a  legal  conclusion,  in  which  the  material  fact  is 
merely  implied,  in  absence  of  any  demurrer,  such  faults  of  plead- 
ing are  cured  by  a  judgment  and  in  such  case  there  is  not  a 
total  failure  to  allege  nonpayment  by  use  of  this  form  of  allega* 
tion.* 

1  Kerr's  Cyc.  C.  C.  P.,    sec.    426.       Holliday,  110  Cal.  335,  337,  42  Pac. 
See  Penrose  v.  Winter,  135  Cal.  289,       891. 
291,  67  Pac.  772.    But  see  Eyan  v. 

§  780.    Alleging  Nonpayment. 

An  action  upon  a  contract  to  pay  money  must  show  a  breach 
of  contract  or  the  complaint  states  no  cause  of  action,  and  there- 
fore the  complaint  must  in  such  cases  allege  the  nonpayment  of 
money  claimed  under  the  contract.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  426.  See,  also,  Morgan  ▼.  Menzics,  60 
See  Bichardson  v.  Travelers'  Ins.  Cal.  341;  Du  Brutz  v.  Jessup,  70 
Co.,  80  Cal.  505,  506,  22  Pac.  939.      Cal.  75,  11  Pac.  498. 

§  781.    Allegation  of  Nonpayment  of  Note. 

It  is  essential  to  a  complaint  upon  a  note  that  nonpayment  be 
alleged  as  a  failure  to  pay  constitutes  a  breach.    To  allege  that 
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**the  note  nor  no  part  thereof  has  been  paid,"  or  to  allege  that 
the  "defendant  has  not  paid  said  note  or  any  part  thereof,"  is 
sufScient.^ 


1  Hawley  Brothers  H.  Co.  ▼. 
Brownstone,  123  Cal.  643,  646,  56 
Pac.  468.  See  Friwh  v.  Caler,  21 
Cal.  71;  Roberts  v.  Treadwell,  50 
Cal.  520;  Scroufe  v.  Clay,  71  Cal. 
123,  125,  11  Pac.  882;  Ryan  ▼.  Holli- 


day,  110  Cal.  335,  337,  42  Pac.  891; 
Richards  y.  Lake  View  L.  Co.,  115 
Cal.  642,  47  Pac.  683;  Hurley  v. 
Ryan,  119  Cal.  71,  51  Pac.  20;  Kerr's 
Cyc.  C.  C.  P.,  sec.  426. 


§  782.    Allegation  of  Nonpayment— What  is  Sufficient. 

An  allegation  in  the  complaint  **that  the  defendant  ha&  not  paid 
said  sum  nor  any  part  thereof,  but  the  same  is,  with  interest 
thereon,  still  due  in  United  States  gold  coin  and  wholly  unpaid, '* 
is  a  complete  allegation  of  nonpayment.* 

1  Rawlinson  v.  Christian  P.  A.  P.  Co.,  139  Cal.  620,  621,  73  Pac.  468; 
Kerr's  Cyc.  C.  C.  P.,  sec.  426, 

§  783.    Ownership  an  Ultimate  Fact. 

An  allegation  that  a  party  is  the  owner  of  real  property  is  an 
allegation  of  ultimate  fact  and  not  of  a  conclusion  of  law.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  426; 
Payne  v.  Treadwell,  16  Cal.  220, 
221,  242;  Garwood  v.  Hastings,  38 
Cal.  216,  217;  Ferrer  v.  Home  Mut. 
I.  Co.,  47  Cal.  416,  431;  Turner  v. 
White,  73  Cal.  299,  300,  14  Pac.  794. 
See  Gruwell  v.  Seybolt,  82  Cal.  7,  9,  22 
Pac.  938;  KidweU  v.  Ketler,  146  Cal. 
12,  16,  79  Pac.  514.  See  Dye  v. 
Dye,  11  Cal.  163,  168;  Levins  v. 
Rovegno,  71  Cal.  273,  278,  12  Pac. 
161;  Turner  v.  White,  73  Cal.  299, 
300,  14  Pac.  794;  Heeser  v.  Miller, 
77  Cal.  192,  193,  19  Pac.  375;  Sav- 


ings  ft  L.  Soc.  V.  Burnett,  106  Cal. 
614,  538,  89  Pac.  922;  Russell  v. 
Clapp,  7  Barb.  (N.  Y.)  482;  Bentley 
V.  Jooes,  4  How.  Pr.  (N.  Y.)  202; 
McMurray  v.  Gifford,  5  How.  Pr. 
(N.  Y.)  14;  Parker  v.  Totten,  10 
How.  Pr.  (N.  Y.)  233.  Compare 
Grewell  v.  Walden,  23  Cal.  165,  170; 
Smith  ▼.  Smith,  80  Cal.  323,  329,  21 
Pac.  4,  22  Pac.  186,  549;  Johnson 
V.  Vance,  86  Cal.  128,  129,  131,  24 
Pac.  863;  Wenzel  v.  Schultz,  100  CaL 
250,  255,  34  Pac.  696. 


§  784.    Judgment— How  Pleaded. 

In  pleading  a  judgment  or  other  determination  of  a  court,  officer 
or  board,  it  is  not  necessary  to  state  the  facts  conferring  jurisdic- 
tion, but  such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  or  made.    If  such  allegation  be  controverted,  the 
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party  pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
456;  (Idaho)  Bev.  Codes,  sec.  4211; 
(Utah)  Comp.  Laws  1907,  sec.  2990; 
Babcock  v.  Goodrich,  47  Gal.  488, 
512;  YouBg  V.  Wright,  52  Cal.  407, 
410;  Judah  y.  Fredericks,  57  Cal. 
389,  391;  Los  Angeles  v.  Melius,  59 
Cal.  444,  451;  Los  Angeles  ▼.  Wal- 
dron,  65  Cal.  283,  284,  3  Pac.  890; 
Pomeroy  v.  Gregory,  66  Cal.  572, 
573,  6  Pac.  492;  Biddell  v.  Harrell, 
71  Cal.  254,  fi59,  12  Pac.  67;  Wise 
▼.  Hogan,  77  Cal.  184,  189,  19  Pac. 
278;  Moffat  v.  Green  wait,  90  Cal. 
368,  369,  27  Pac.  2«6;  In  Matter 
Madera  Irr.  Bist.,  92  Cal.  296,  334, 
27  Am.  St.  Eep.  106,  28  Pac.  272, 
675,  14  L.  R.  A.  755;  Weller  v. 
Dickinson,  93  Cal.  108,  110,  28  Pac. 
854;  Pacific  Pa  v.  Co.  v.  Bolton,  97 
Cal.  8,  9,  31  Pac.  625;  Edwards  v. 
Hellings,  99  Cal.  214,  215,  33  Pac. 


799;  Bituminous  P.  &  I.  Co.  v.  Pul- 
ton, 33  Pac.   1117,   1118;   Decker  v. 
Perry,  35  Pac.   1017,  1018;   Krcling 
V.    Kreling,    118    Cal.    413,    420,  50 
Pac.   546;     County    of    Sonoma    v. 
Crozier,  118  Cal.  680,  682,  50  Pac. 
845;  Clark  v.  Nordholt,  121  Cal.  20, 
28,  53  Pac.  400;  Ashton  v.  Heyden- 
feldt,  124  Cal.  14,  18,  56  Pac.  624; 
Williams   v.   Bergin,    127     Cal.   578, 
580,  60  Pac.  164;  Freeman  v.  Spen- 
cer, 128  Cal.  394,  397,  60  Pac.  979; 
San  Francisco  &  F.  L.  Co.  v.  Ilar- 
tung,  138  Cal.  223,  230,  71  Pac.  937; 
Buckman  v.  Hatch,  139  Cal.  53,  57, 
72  Pac.  445;  Bull  v.  Houghton,  65 
Cal.  422,  424,  4  Pac.  529;  Los  Ange 
les   V.   Spencer,   59    Pac.    202,   203 
Title  I.  &  T.  Co.  V.  Grider,  152  Cal 
746,   748,   94  Pac.   601;   Gurnsey  v 
Northern   Cal.  P.   Co.,   7    Cal.  App 
534,  543,  94  Pac.  853. 


§  785.    Purpose  of  Rule. 

All  the  advantage  that  a  plaintiff  acquires  by  the  brief  form  of 
code  pleading  provided  in  the  preceding  section  is  a  relief  from  the 
necessity  of  pleading  jurisdictional  facts.^ 

Section  456  of  the  Code  of  Civil  Procedure  has  no  reference  to 
courts  of  general  jurisdiction,  but  is  limited  to  courts  of  special 
jurisdiction  only.^ 

The  object  of  the  section  was  not  to  place  limitations  and  re- 
strictions upon  the  manner  of  pleading  a  judgment,  but  simply  the 
manner  of  pleading  a  judgment  by  eliminating  the  necessity  of 
setting  out  the  jurisdictional  facts  on  wiiich  the  judgment  is 
based.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  456. 
See  Buckman  v.  Hatch,  139  Cal.  53, 
57,  72  Pac.  445. 

2  Weller  v.  Dickinson,  93  Cal.  108, 
110,  28  Pac.  854;  Clark  v.  Nordholt, 


121  Cal.  26,  28,  53  Pac.  400;  Ashton 
v.  Heydenfeldt,  124  Cal.  14,  18,  5G 
Pac.  624;  San  Francisco  &  F.  L.  Co. 
V.  Hartung,  laS  Cal.  223,  230,  71 
Pac.  937.    See  Camp  v.  Lassen,    67 
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Cal.  139,  140,  7  Pac.  430;  Lynde  v.  156,  16  Pac.  764;  Gregory  v.  Bovier, 

Columbus,  C.   &  I.   C.   Co.,  57  Fed.  77  Cal.  121,  124,  19  Pac.  232;  Mills 

993,  995.  V.  Fletcher,  10  Cal.  142,  148,  34  Pac. 

3  See,    also,    Holmes    v.    Eichet,  637;  Parish  v.  Coon,  40  Cal.  33,  53. 

56     Cal.     307,    311,    38    Am.    Bep.  See  Cone  v.  Ivinson,  4  Wyo.  203,  33 

54;  Meeker  v.  Dalton,  75  Cal.  154,  Pac.  31,  35  Pac.  933,  934. 

§  786.    Allegation  That  Defendant  Recovered  Judgment  Insuffi- 
cient. 

An  allegation  that  .the  defendant  recovered  judgment,  in  an  ac- 
tion pending  before  a  justice  of  the  peace  against  the  plaintiff, 
is  an  insufficient  allegation  that  the  judgment  was  duly  given  or 
made.^ 

1  Weaver  ▼.  English,  11  Mont.  84,  27  Pac.  398.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  456. 

§  787.   Allegation  That  Judgment  was  Duly  Rendered  Insufficient. 
An  allegation  that  the  judgment  given  by  a  justice  of  the  peace 
was  **duly  rendered*'  is  insufficient.     The  term  ** judgment  duly 
rendered"  is  not  equivalent  to  judgment  given  or  made.^ 

1  Young  V.  Wright,  52   Cal.   407,  108,  110,  28  Pac.  854;  High  v.  Bank 

410.     See   Harmon   v.   Comstock   H.  of   Commerce,  95   Cal.   386,   389,  29 

&  C.  Co.,  9  Mont.  243,  23  Pac.  470,  Am.  St.  Rep.  121,  30  Pac.  556.     See 

471.     See,  also,  Kerr's  Cyc.  C.  C.  P.,  Fisher  v.  Kelly,  30  Or.  1,  46  Pac. 

sec.    456.    As    to     averments    held  146,  149. 

sufficient,  see    McCutcheon  v.  Wes-  As  to  pleadings  held  insufficient, 

ton,  65  Cal.  37,  39,  2  Pac.  727;  Camp  When:  Eechnitzer  v.  Vogelsang,  117 

V.  Lassen,  67  Cal.  139,  140,  7  Pac.  Mo.  App.  148,  93  S.  W.  326. 
430;   Weller  v.   Dickinson,   93    Cal. 

§  788.    Not  Necessary  to  State  No  Appeal  Taken. 

In  pleading  a  judgment  it  is  not  necessary  to  state  that  no  appeal 
was  taken  from  the  judgment  or  that  plaintiff  was  authorized  by 
the  order  of  the  court  to  institute  an  action,  it  being  sufficient  to 
allege  that  the  judgment  sued  on  was  duly  given  and  made.^ 

1  Carter  v.  Paige,  80  Cal.  390,  22  Cal.  647,  29  Pac.  254,  255;  Kerr's 
Pac.  188,  189;  Bronzan  v.  Drobaz,  93       Cyc.  C.  C.  P.,  sec.  456. 

§  789.    Pleading  Contract. 

A  contract  may  be  declared  upon  in  pleading  in  haec  verba,  or  in 
substance  and  according  to  its  legal  effect.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  294,  303;  Love  v.  Sierra  Nevada 
See  Stoddard'  v.  Treadwell,  26  Cal.      Lake  W.  &  M.  Co.,  32  Cal.  639,  649, 
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91  Am.  Dec.  602;  Joseph  v.  Holt,  37       Cal.  611,  613,  22  Pac.  327;  White  v. 
Cal.  250,  253;  Lambert  v.  Haskell,  80       Soto,  82  Cal.  654,  657,  23  Pac.  210. 

§  790.    Pleading  Performance  of  Gonditions. 

Conditions  precedent  must  be  pleaded  in  all  cases  excepting 
those  arising  on  a  contract,  in  which  case  a  general  averment  is 
sufficient.^ 

1  People  V.  Holladay,  25  Cal.  300,  45  Cal.  303,  304;  Laffey  r.  Kaufman, 

303.     See  Cavillaud  ▼.  Yale,  3  Cal.  134  Cal.  391,  393,  86  Am.  St.  Bep. 

108,  110,  58  Am.  Dec.  388;   Rogers  283,  66  Pac.  471;  Kerr's  Cyc.  C.  C. 

V.  Cody,  8  Cal.  324;  Kelly  v.  Mack,  P.,  sec.  457. 

§  791.    General  Allegation  of  Performance  of  Conditions. 

A  general  allegation  of  the  performance  of  conditions  pre- 
scribed by  the  statute  is  not  sufficient.^ 


1  Dye  V.  Dye,  11  Cal.  163;  Blan- 
chard  v.  Mann,  22  Cal.  131,  133; 
People  ex  rel.  Hastings  v.  Jackson, 
24  Cal.  630,  632;  People  v.  Holla- 
day,   25   Cal.^  300,  303;   Himmelman 


V.  Danes,  35  Cal.  441,  448;  Bhoda 
V.  Alameda  Co.,  52  Cal.  350,  352. 
See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec. 
457. 


§  792.    General  Allegation  as  to  Performance. 

In  pleading  the  performance  of  conditions  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  showing  such  perform- 
ance, but  it  may  be  stated  generally  that  the  party  duly  performed 
all  the  conditions  on  his  part,  and  if  such  allegation  be  contro- 
verted, the  party  pleading  must  establish,  on  the  trial,  the  facts 
showing  such  performance.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  457; 
Pomeroy  v.  Gregory,  66  Cal.  572, 
573,  6  Pac.  492;  Blasingame  v.  Home 
Ins.  Co.,  75  Cal.  633,  638,  17  Pac. 
925;  People  v.  Central  Pac.  R.  Co., 
76  Cal.  29,  41,  18  Pac.  90;  Cowan 
V.  Phenix  Ins.  Co.,  78  Cal.  181,  184, 
185,  20  Pac.  408;  Smith  v.  Mohn,  87 
Cal.  489,  498,  25  Pac.  696;  Bichards 


V.  Travelers'  Ins.  Co.,  89  Cal.  170, 
174,  23  Am.  St.  Bep.  455,  26  Pac. 
762;  California  Imp.  Co.  v.  Beynolds, 
123  Cal.  88,  91,  55  Pac.  802;  Allen 
V  Home  Ins.  Co.,  133  Cal.  29,  31,  65 
Pac.  138;  Mersf elder  v.  Spring,  139 
Cal.  593,  595,  73  Pac.  452;  Meetz  v. 
Mohr,  141  Cal.  667,  672,  75  Pac.  298. 


§  793.    Alleging  Consideration  for  Instrument  in  Writing. 

As  to  instruments  in  writing  importing  consideration,  no  special 
averment  of  consideration  is  necessary.    The  necessity  of  pleading 
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consideration  is  obviated  by  the  fact  that  instmment  is  in  writing, 
and  not  by  mode  of  pleading.^ 

1  Henke  ▼.  Eureka  Endow.  Assn.,  dard    t.  Fulton,    21    Cal.  430,  437. 

100  Cal.  429,  433,  34  Pae.  1089.    See  See,  also,  Kerr'g  Cjc.  C  C.  P.,  sec. 

McCarty    v.    Beach,     10   Cal.    462;  426. 
Wilte  V.  Kempt,  17  Cal.  98,  99;  God- 

§  794.   Anticipating  Defense. 

Allegations  by  way  of  anticipation  of  defense  are  not  part  of 
the  cause  of  action  necessary  to  be  stated  in  the  first  instance.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.    426.      483.     See  Montgomery  v.  Rauer,  12o 
See  Canfield  v.  Tobias,  21  Cal.  349,      Cal.  227,  232,  57  Pac.  894. 
351;  Smith  v.  Richmond,  19  Cal.  476, 

§  795.    Description  of  Land  in  Forcible  Entry  and  Detainer. 

A  description  of  land  in  an  action  for  forcible  entry  and  detainer 
before  a  justice  of  the  peace  which  is  sufficient  to  permit  the  ad- 
ministration of  substantial  justice  is  sufficient.^ 


1  Thus  a  description  as  follows, 
"A  tract  of  land  lying  in  a  certain 
county  about  ten  miles  distant  from 
the  town  and  known  as  a  part  of  a 
certain  ranch  on  the  west  side  of 
and  bordering  the  creek  imme- 
diately opposite  the  lands  owned  by 
a  third  person,  and  containinir  :i 
certain  number  of  acres,"  was  held 
sufficient  in  Hernandez  v.  Simon,  4 
Cal.  182,  183.  See,  also,  Kerr's  Cyc 
C.  C.  P.,  sec.  455. 


TJtali. — Lillianskyoldt  v.  Gross,  2 
Utah,  292;  Bullion-Beck  &  C.  M.  Co. 
V.  Eureka  HiU  M.  Co.,  5  Utah,  3. 
11  Pac.  515;  Hussey  v.  Smith,  1 
Utah,  241;  Easton  t.  Thatcher,  7 
Utah,  99,  25  Pac.  728;  Drake  v. 
Smith,  14  Utah,  35,  45  Pac.  1006; 
Center  Creek  Irr.  Co.  v.  Lindsay,  21 
Utah,  192,  60  Pac.  659;  Postal  Tel. 
&  C.  Co.  V.  O.  S.  L.  E.  B.  Co.,  23 
Utah,  474,  65  Pac.  735. 


§  796.    Usage  of  Trade  must  be  Pleaded. 

Rules  or  usage  of  trade  and  commerce  relied  upon  by  the  plain- 
tiff in  stating  his  cause  of  action  should  be  pleaded.* 

1  Goldsmith  v.  Sawyer,  46  Cal.  426.  See  Story  ft  I.  C.  Co.  v.  Story, 
209,  212;  Kerr's  Cyc.  C.  C.  P.,  sec.      100  Cal.  30,  35,  34  Pac.  671. 

§  797.    Libel  and  Slander,  How  Stated  in  Complaint. 

In  an  action  for  libel  or  slander,  it  is  not  necessary  to  state 
in  the  complaint  any  extrinsic  facts  for  the  purpose  of  showing  the 
application  to  the  plaintiff  of  the  defamatory  matter  out  of  which 
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the  eause  of  action  arose;  but  it  is  sufficient  to  state,  generally, 
that  the  same  was  published  or  spoken  concerning  the  plaintiff; 
and  if  such  allegation  be  controverted,  the  plaintiff  must  estab- 
lish, on  the  trial,  that  it  was  so  published  or  spoken.^ 

1  Kerr's  Cjc.   C.  C.  P.,  sec.   460.      576,  578;  Harris  v.  Zanone,  93  Cal. 
See,  also,  Rhodes  ▼.  Naglee,  66  Cal.      59;  Grand  y.  Dreyfus,  122  Cal.  58. 
677,  678;  De  Witt  v.  Wright,  57  Cal. 

§  798.    Answer  in  Such  Cases. 

In  the  actions  mentioned  in  the  last  section  the  defendant  may, 
in  his  answer,  allege  both  the  truth  of  the  matter  charged  as  de- 
famatory, and  any  mitigating  circumstances,  to  reduce  the  amount 
of  damages;  and  whether  he  prove  the  justification  or  not,  he  may 
give  in  evidence  the  mitigating  circumstances.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  462.  536;  Lick  v,  Ov^en,  47  Cal.  252,  258; 
See,  also,  TliraU  v.  SmUey,  9  Cal.  529,      Barkly  v.  Copeland,  74  Cal.  1,  2. 

§  799.    Private  Statute  or  Ordinance,  How  Pleaded. 

In  pleading  a  private  statute,  or  an  ordinance  of  a  county  or 
municipal  corporation,  or  a  right  derived  therefrom,  it  is  sufficient 
to  refer  to  such  statute  or  ordinance  by  its  title  and  the  day  of  its 
passage.  In  pleading  the  performance  of  conditions  precedent 
under  a  statute  or  an  ordinance  of  a  county  or  municipal  corpora- 
tion, or  of  a  right  derived  therefrom,  it  is  not  necessary  to  state 
the  facts  showing  such  performance,  but  it  may  be  stated  gen- 
erally that  the  party  duly  performed  all  the  conditions  on  his 
part  required  thereby;  if  such  allegations  be  controverted  the 
party  pleading  must  establish  on  the  trial  the  facts  showing  such 
performance.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  459,  as  amended;  Stats,  k  Amdts.  1907,  p.  707. 

§  800.    Municipal  and  County  Ordinances  Need  not  be  Pleaded. 

While  justice  courts  are  courts  of  larger  jurisdiction  than 
purely  municipal  courts,  and  are  not  constituted  for  the  sole  pur- 
pose of  enforcing  county  ordinances,  still  they  are  by  law  in- 
vested with  jurisdiction  to  enforce  them.  Such  ordinances  oper- 
ate throughout  the  county  and  their  enforcement  is  necessarily 
brought  within  the  territorial  jurisdiction  of  every  justice  court 
within  the  county.    This  being  true,  such  ordinances  constitute 
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the  law  of  that  forum,  and  as  their  enforcement  must  be  had  in 
those  courts,  their  existence  as  pertaining  to  the  jurisdiction  to 
enforce  them  is  a  thing  established  by  law  of  which,  under  sub- 
division 2  of  section  1875  of  the  Code  of  Civil  Procedure,  judicial 
notice  must  be  taken  by  those  courts.  No  distinction  is  made  in 
the  application  of  the  rule  between  proceedings  for  the  enforce- 
ment of  ordinances  in  municipal  courts  and  in  justices'  courts. 
Municipal  courts  are  constituted  for  the  express  purpose  of  en- 
forcing municipal  ordinances,  and  as  such  ordinances  are  the 
j)eculiar  law  of  that  forum — that  is,  are  matters  over  which  it 
exercises  jurisdiction  and  whose  existence  can  only  call  for  the 
exercise  of  that  jurisdiction, — they  are  therefore,  as  to  such 
courts,  things  established  by  law  of  which  they  must  take  judicial 
notice.  The  justices'  courts  are  invested  with  jurisdiction, 
among  other  things,  over  the  enforcement  of  county  ordinances. 
As  far  as  their  jurisdiction  over  them  is  concerned,  these  or- 
dinances are  the  peculiar  law  of  that  forum,  just  as  fully  and 
effectually  as  are  the  municipal  ordinances  the  law  of  the  munici- 
pal forum,  and  they  are  things  which,  as  to  the  exercise  of  the 
jurisdiction  of  such  justices'  courts  to  enforce  them,  are  estab- 
lished by  law.  The  legal  conditions  being  similar,  the  same  rule 
of  judicial  notice  applies.^ 

1  Ex  parte  Hansen,  158  Cal.  497. 

§  801.    Common  Counts  in  General. 

That  the  cpmmon  counts  may  be  resorted  to  in  actions  on  con- 
tracts, within  certain  defined  limits,  has  been  too  long  and  too  well 
settled  in  most  states  to  be  the  subject  of  further  debate  or  contro- 
versy. It  is  only  necessary  to  refer  to  the  cases  which  adjudge 
this  to  be  the  law, — a  course  of  decisions  which  commenced  in  Cali- 
fornia at  an  early  day  in  its  history,  following  the  rulings  of  the 
courts  of  New  York  on  a  statute  similar  to  our  own,  and  which  has 
continued  to  the  present  time.^ 

ThQ  rules  of  pleading  in  regard  to  the  emplojonent  of  the  com- 
mon counts  in  actions  on  contracts  are  well  stated  by  Professor 
Greenleaf,  in  the  second  volume  of  his  work  on  Evidence,  section* 
104,  as  follows :  *  *  The  law  on  this  subject  may  be  reduced  to  three 
general  rules:  1.  So  long  as  the  contract  continues  executory,  the 
plaintiff  must  declare  specially;  but  when  it  has  been  executed  on 
his  part,  and  nothing  remains  but  the  payment  of  the  price  in 
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money  by  the  defendant,  which  is  nothing  more  than  the  law 
would  imply  against  him,  the  plaintiff  may  declare  generally, 
using  the  common  counts,  or  may  declare  specially  on  the  original 
contract,  at  his  election.  If  the  mode  of  payment  was  any  other 
than  in  money,  the  count  must  be  on  the  original  contract.  And 
if  it  was  to  be  in  money,  and  a  term  of  credit  was  allowed,  the 
action,  though  on  the  common  counts,  must  not  be  brought  until 
the  term  of  credit  has  expired.  This  election  to  sue  upon  the  com- 
mon counts,  where  there  is  a  special  agreement,  applies  only  to  cases 
where  the  contract  has  been  fully  performed  by  the  plaintiff. 

**2.  Where  the  contract,  though  partly  performed,  has  been 
either  abandoned  by  mutual  consent,  or  rescinded  and  extinct  by 
some  act  on  the  part  of  the  defendant. 

**Here  the  plaintiff  may  resort  to  the  common  counts  alone  for 
remuneration  for  what  he  has  done  under  the  special  agreement. 
But  in  order  to  do  this,  it  is  not  enough  to  prove  that  the  plaintiff 
was  hindered  by  the  defendant  from  performing  the  contract  on 
his  part ;  for  we  have  just  seen  that  in  such  case  he  must  sue  upon 
the  agreement  itself.  It  must  appear  from  the  circumstances  that 
he  was  at  liberty  to  treat  it  as  at  an  end.  3.  Where  it  appears 
that  what  was  done  by  the  plaintiff  was  done  under  a  special  agree- 
ment, but  not  in  the  stipulated  time  or  manner,  and  yet  was  bene- 
ficial to  the  defendant,  and  has  been  accepted  and  enjoyed  by  him. 
Here  the  plaintiff  can  re-cover  upon  the  common  counts  for  the 
reasonable  value  of  the  benefit  which,  upon  the  whole,  the  defend- 
ant has  derived  from  what  he  has  done."  ^ 

1  See  DeBoon  v.  Priestly,  1  Cal.  tion  referred  to.  See,  also,  2 
206;  Reynolds  y.  Jourdan,  6  Cal.  Smith's  Lead.  Gas.,  notes  of  Wallace 
108;  Adams  v.  Pugh,  7  Cal.  151;  to  Cutter  v.  Powell,  pp.  47,  48,  49, 
O'Connor  v.  Dingley,  26  Cal.  20.  where    the    rules    are    clearly    and 

2  The  decisions  sustaining  the  fully  stated,  and  cases  cited.  See, 
points  stated  in  the  above  extract  also,  Castagnino  y.  Balletta,  82  Cal. 
are   cited  in  the   notes  to  the  sec-  250. 

§  802.     Oregon — Pleadings,  Forms^  and  Sufficiency  of:  Rules  in 
Courts  of  Record  Apply. 

The  pleadings  in  actions  in  justices'  courts,  the  forms  thereof, 
and  the  rules  by  wkich  the  sufficiency  of  the  pleadings  are  to  be 
determined,  shall  be  those  prescribed  by  the  Code  of  Civil  Proce- 
dure for  actions  in  courts  of  record.^ 

1  Lord's  Or.  Laws^  sec.  2428. 
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CHAPTER  XXXIV. 

CONSTRUCTION  OP  PLEADINGS. 

9  803.  Pleadings  to  be  liberally  construed. 

§  804.  Statute  abrogates  common-law  rule  as  to  construction  of  pleadings. 

S  805.  Pleadings  to  be  liberally  construed — Copy  of  account. 

S  806.  Pleadings  must  state  cause  of  action  relied  on. 

§  807.  Pleading  to  be  construed  as  a  whole. 

S  808.  Pleadings  construed  against  the  pleader. 

§  803.    Pleadings  to  be  Liberally  Constmed. 

In  the  construction  of  a  pleading,  for  the  purpose  of  determin- 
ing its  effects,  its  allegations  must  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties.^ 

1  See    Kerr's   Cyc.   C.   C.   P.,   sec.  Rhodes,  135  Cal.  46,  48,  66  Pac.  985; 

452;  Moore  v.  Moore,  56  Cal.  89,  90,  Dobbs  v.  Purington,  136  Cal.  70,  71, 

91;  Woodroof  v.  Howes,  88  Cal.  184,  68  Pac.  323;  Manning  v.  App.  Con- 

194,  26  Pac.  Ill;   Ryan  v.  Jacques,  sol.  G.  M.  Co.,  149    Cal.  35,  39,  84 

103     Cal.    280,    286,   37    Pac.    186;  Pac.  657;  Reagan  v.  Justice's  Court,* 

Ingraham    v.    Lyon,   105    Cal.    254,  75  Cal.  255,  17  Pac.  195;  Montgomery 

257,    38    Pac.    892;   Eachus    v.  Los  v.  Superior  Court,  68  Cal.  410,  ^  Pac. 

Angeles,   130  Cal.  492,  496,  80  Am.  720. 
St.  Rep.  147,  62  Pac.  829;  Carter  ▼. 

§  804.     Statute  Abrogates  Common-law  Rule  as  to  Construction 
of  Pleadings. 

Under  the  statute  providing  that  allegations  of  pleading  shall 
be  liberally  construed  with  a  view  to  substantial  justice  between 
the  parties,  the  common-law  rule  has  been  abrogated.^ 

1  Cantwell  v.  McPherson,  3  Idaho,       v.  Ivinson,  4  Wyo.  203,  33  Pac.  31, 
721,  34  Pac.  1095;  Isaacs  t.  Holland,      35  Pac.  933,  934. 
4  Wash.  54,  29  Pac.  976,  978;  Cone 

§  805.     Pleadings  to  be  Liberally  Construed — Copy  of  Account. 

Pleadings  in  justices'  courts  must  be  construed  with  great 
liberality,  and  if  the  facts  stated  are  sufficient  to  show  the  nature 
of  the  claim  or  defense  relied  upon,  nothing  further  is  required.^ 
A  copy  of  an  account  is  sufficient  to  show  the  nature  of  the  plain- 
tiff's claim.  If  it  is  deemed  insufficient,  the  defendant  should 
demur  instead  of  going  to  trial.^ 

I  See  8tiiart  t.  Lander,  16  Cal.  374,  76  Am.  Dec  533. 
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§  806.   Pleadings  most  State  Cause  of  Action  Belied  on. 

However  liberal  the  rules  of  pleading  may  be  in  a  justice's 
court,  the  complaint  must  state  the  cause  of  action  relied  upon, 
and  in  that,  as  in  every,  court,  the  allegations  and  proofs  must 
correspond,  and  the  judgment  must  be  upon  the  demand  and 
within  the  pleadings.^ 

1  Terry  v.  Superior  Court,  110  Gal.  85,  42  Pac.  464. 


§  807.    Pleading  to  be  Construed  as  a  Whole. 

Allegations  in  the  complaint  must  be  construed  in  connection 
with  the  context  and  other  portions  of  the  complaint.    It  is  not 

4 

permissible  to  take  an  isolated  sentence,  separated  from  the  con- 
text, and  give  effect  to  it  as  an  independent  averment,  unless  upon 
the  whole  pleading  it  appears  to  have  been  so  intended.^ 

1  Kerr's  Cyc.  0.  C.  P.,  sec.    426.  L.    E.  A.    754.    See,    also,    Glide  v. 

See  Farish  v.  Coon,  40  Cal.  33,  53;  Dwyer,   83    Cal.    477,  481,  23    Pac. 

Bates  V.  Babcock,  95  Cal.  479,  482,  706. 
29  Am.  St.  Hep.  133,  30  Pac.  605,  16 

§  808.    Pleadings  Construed  Against  the  Pleader. 

The  presumption  is  that  the  pleader  states  his  case  as  favorably 
for  his  side  of  the  controversy  as  the  facts  will  justify,  and  hence 
the  rule  adopted  by  the  courts  is  that  the  pleadings  are  to  be  con- 
strued most  strongly  against  the  pleader,  and  that  ambiguities 
arising  on  the  face  of  the  pleading  are  to  be  resolved  against  him.^ 


1  Green  v.  Covillaud,  10  Cal.  317, 
322,  70  Am.  Dec.  725;  Landers  v. 
Bolton,  26  Cal.  C93,  416,  418;  De 
Castro  V.  Clarke,  29  Cal.  11,  16; 
Rogers  v.  Shannon,  52  Cal.  99,  107; 
Silver  Creek  ft  P.  L.  &  W.  Co.  v. 
Hayes,  113  Cal.  142,  145,  45  Pac. 
191;  Snow  v.  Halstead,  1  Cal.  359, 
361;  Chipman  t.  Emeric,  5  Cal.  49, 
51,  63  Am.  Dec.  80;  Dickinson  ▼. 
Maguire,  9  Cal.  46,  48;  Guy  v.  Wash- 
bum,  23  Cal.  Ill,  112;  Moore  v. 
Besse,  30  Cal.  570,  572;  CampbeU  ▼. 
Jones,  38  Cal.  507,  509;  Triscony  v. 
Orr,    49    Cal.    612,    617;    Collins    v. 
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Townsend,  58  Cal.  608,  614;  Hayes 
V.  Steiger,  76  Cal.  555,  560,  18  Pac. 
670;  People  v.  Wong  Wang,  92  Cal. 
277,  281,  28  Pac.  270;  Callahan  t. 
Loughran,  102  Cal.  476,  482,  36  Pac. 
835;  Benham  v.  Connor,  113  Cal. 
168,  171,  45  Pac-  258;  Siskiyou  L.  & 
M.  Co.  V.  Rostel,  121  Cal.  511,  513, 
53  Pac.  1118;  California  Nav.  Co.  v. 
Union  T.  Co.,  122  Cal.  641,  643,  55 
Pac.  591;  Fox  v.  Mackay,  125  Cal. 
54,  56,  57  Pac.  672;  Hildreth  v. 
Montecito  C.  W.  Co.,  139  Cal.  22,  27, 
72  Pac.  395.  See,  also,  Kerr's  Cyc 
G.  C.  P.,  sec.  452w 
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CHAPTER  XXXV. 

ISSUES. 

S  809.  IssneSi  what  are,  and  kind. 

§  810.  Issue  of  law,  how  arises. 

S  811.  Issue  of  fact,  how  arises. 

§  812.  Issue  of  law  by  whom  tried. 

I  813.  Issue  of  fact  hj  whom  tried. 

§  809.    Issues,  What  are,  and  Kind. 

Issues  arise  upon  the  pleadings  when  a  fact  or  conclusion  of  law 
is  maintained  by  the  one  party  and  is  controverted  by  the  other.* 
They  are  of  two  kinds: 

1.  Of  law ;  and, 

2.  Of  fact. 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
878;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3248;  (N.  D.)  Rev.  Codes  1905, 
sec.  7004;  (Or.)  B.  &  C.  Codes,  sec. 
109;  (Idaho)  Bev.  Codes,  see.  4711; 
(Mont.)  Rev.  Codes  1907,  sec.  6720; 
(S.  D.)  Comp.  Laws  1910,  sec.  239, 


p.  363;  (Utah)  Comp.  Laws  1907, 
sec.  3714;  (Wyo.)  Comp.  Stats.  1910, 
sec.  4451;  (Okl.)  Comp.  Laws  1909, 
sec.  5781;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1260;  (Kan.)  Dassler'a 
Gen.  Stats.  1909,  sec.  5156. 


§  810.   Issue  of  Law,  How  Arises. 

An  issue  of  law  arises  upon  a  demurrer  to  the  complaint  or  an- 
swer, or  to  some  part  thereof.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  879;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3249;  (N.  D.)  Rev.  Codes 
1905,  sec.  7005;  (Or.)  B.  &  C.  Codes, 
sec.  110;  (Idaho)  Rev.  Codes,  sec. 
4712;  (Mont.)  Rev.  Codes  1907,  sec 


6721;  (S.  D.)  Comp.  Laws  1910,  sec. 
240,  p.  363;  (Utah)  Comp.  Laws 
1907,  sec.  3715;  (Okl.)  Comp.  Laws 
1909,  sec.  5782;  (Kan.)  Dassler's 
Qen.  Stats.  1909,  sec.  5157. 


§  811.   Issue  of  Fact,  How  Arises. 
An  issue  of  fact  arises :  * 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by 
the  answer;  and, 

2.  Upon  new   matter  in  the   answer,  except  an  issue  of  law  is 
joined  thereon. 

1  (Cal.)  Kerr's  Cyc.  C  C.  P.,  sec.      sec.  3250;  (N.  D.)  Rev.  Codes  1905, 
880;   (Nev.)   Cutting's  Comp.  Laws,      sec.  7006;  (Or.)  B.  ft  C.  Codes,  see. 
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111;  (Ida-ho).  Ber.  Codes,  sec.  4713; 
(Mont.)  Rev.  Codes  1907,  sec.  6723; 
(8.  D.)  Oomp.  Laws  1910,  sec.  241, 
p.  363;  (Utah)  Comp.  Laws  1907, 
sec.  3716;  (Wyo.)  Comp.  Stats.  1910, 
sec.  4452;  (Okl.)  Comp.  Laws  1909, 
sec.  5783;  (Neb.)  Cobbey's  Aim. 
Stats.,  sec.  1261;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  5158.  See, 
also,  Ortega  v.  Coidero,  88  Cal. 
221,  227,  26  Pac.  80;  Harper  v.  Hil- 
dreth,  99  Cal.  265,  270,  33  Pac.  1103; 
In  Matter  of  Levinson,  108  Cal.  450, 


455,  41  Pac.  483,  42  Piic.  479; 
Taeger  ▼.  Southern  Cal.  R.  Co.  (Cal., 
Dec.  9,  1897),  51  Pac.  190,  193; 
Foley  V.  Foley,  120  Cal.  33,  37,  65 
Am.  St.  Rep.  147,  52  Pac.  122; 
Moynihan  ▼.  Drobaz,  124  Cal.  212, 
215,  71  Am.  St.  Rep.  46,  56  Pac. 
1026;  Doyle  v.  Republic  L.  L  Co., 
125  Cal.  15,  16,  57  Pac.  667;  Waller 
V.  Weston,  125  Cal.  201,  204,  57  Pac. 
892;  Rogers  v.  Riverside  L,  ft  I.  Co., 
132  Cal.  9,  11,  64  Pac.  95.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  590. 


§  812.    Issue  of  Law  by  Whom  Tried. 

An  issue  of  law  must  be  tried  by  the  court.* 

1  Kerr's  Cyc.  C.  0.  P.,  sec.  881. 


§  813.    Issue  of  Fact  by  Whom  Tried. 

An  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  is  waived, 
in  which  case  it  must  be  tried  by  the  court.^ 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,      sec.  245,  p.  363;  (Utab)  Comp.  Laws 


sec.  882;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3252;  (N.  D.)  Rer.  Codes 
1905,  sec.  7010;  (Idaho)  Rev.  Codes, 
sec.  4715;  (Mont.)  Rev.  Codes  1907, 
sec.  6724;  (S.  D.)  Comp.  Laws  1910, 


1907,  sec.  3718;  (Wyo.)  Comp.  Stats. 
1910,  sec.  4454;  (Okl.)  Comp.  Laws 
1909,  sec.  5786;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1264;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  5162. 
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CHAPTER  XXXVL 

COMPLAINT. 

§  914.  Complaint  in  jnetices'  court,  what  is. 

§  815.  Theory  of  modern  code  pleading  aa  to  Bufficiencj  of  eomplainft, 

§  816.  Complaint,  what  must  show  to  be  sufficient. 

§  817.  Complaint  must  state  the  facts  in  direct  terms. 

§  818.  Copy  of  account. 

§  819.  Note  and  indorsements. 

§  820.  Complaint  by  corporation  may  be  copy  of  note. 

S  821.  Objection  to  filing  a  complaint,  how  raised. 

§  814.    Complaint  in  Justices'  Court,  What  is. 

The  complaint  in  justices'  courts  is  a  concise  statement,  in  writ- 
ing, of  the  facts  constituting  the  plain tiflE's  cause  of  action;  or  a 
copy  of  the  account,  note,  bill,  bond,  or  instrument  upon  which 
the  action  is  based.^ 

I 

1  (Cal.)  Kerr's  C.  C.  P.,  sec.  853;  4668;  (Mont.)  Eev.  Codes  1907,  sec. 

(Nev.)    Cutting's   Camp.   Laws,   sec.  7007;  (Utah)  Comp.  Laws  1907,  sec. 

3626;   (Ariz.)   Rev.  Stats.  1901,  sec.  3687;  (Wyo.)  Comp.  Stats.  1910,  sec. 

2073;  (N.  D.)  Rev.  Codes  1905,  sec.  4377;     McFaU    v.    Buckeye     G.    W. 

8383;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  Assn.,  122  Cal.  468,  470,  68  Am.  St. 

1897,  art.  1184;  (Or.)  B.  &  C.  Codes,  Rep.  47,  55  Pac.  253. 
sec.   67;    (Idaho)    Rev.    Codes,   see. 

§  815.  Theory  of  Modem  Code  Pleading  as  to  Sufficiency  of 
Complaint. 
The  theory  of  our  practice,  and  especially  of  the  provision  that 
a  complaint  shall  contain  a  demand  of  relief  which  the  plaintiff 
claims,  is  that  the  plaintiff  shall  not  only  state  specific  facts  which 
constitute  his  cause  of  action,  but  shall  state  specific  relief  to  which 
he  considers  himself  entitled.  The  policy  is  to  apprise  the  opposite 
party  of  the  precise  nature  of  the  demand  in  order  that  he  may 
come  prepared  to  meet  it.* 

1  Kerr's  Cyc.  0.  0.  P.^  sec.  426.  6o6  Nevada  Co.  &  S.  G.  Co.  y.  Kidd,  37 
Cal.  282,  304. 
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§  816.    Complaint,  What  mast  Show  to  be  Sufficient. 

The  complaint  to  be  good  must  show  a  cause  of  action  in  favor 
of  the  plaintiff  and  against  the  defendant,  existing  at  the  time  the 
action  was  commenced.^ 

1  Kerr's  Cyc.  0.  0.  P.,  see.  420.  Bee  Affierbach  ▼.  MeGoTem,  79  Cal.  268, 
£69,  21  Pae.  827. 

* 

§  817.    Complaint  must  State  the  Facts  in  Direct  Terms. 

The  complaint  should  state  in  direct  terms  and  expressly  the 
facts  constituting  the  cause  of  action,  leaving  no  essential  fact  in 
doubt  or  to  be  inferred  or  deduced  by  argument  from  other  facts 
which  are  stated,  as  inference,  argument,  and  hypothesis  cannot 
be  tolerated  in  pleadings.^ 


1  Joseph  y.  Holt,  37  Cal.  250,  256. 
See  Green  ▼.  Palmer,  15  Cal.  411, 
416,  76  Am.  Dee.  492.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  426. 

Idaho. — ^Idaho  ft  Oregon  Land 
Imp.  Co.  V.  Bradbury,  132  U.  S.  509, 
10  Sup.  Ct.  Rep.  177;  People  ▼.  Ban- 
croft, 8  Idaho,  356,  29  Pac.  112;  El- 
liott Y.  Collins,  6  Idaho,  266,  55  Pae. 
301;  Murphy  t.  Russell  8  Idaho,  133, 
67  Pac.  421;  Porter  ▼.  Allen,  8  Idaho, 


858,  69  Pae.  105,  236;  Coleman  ▼. 
Jaggers,  12  Idaho,  125,  85  Pac.  894; 
Bauh  V.  Oliver,  10  Idaho,  3,  77  Pac. 
20;  Shaw  v.  Manville,  4  Idaho,  369, 
39  Pac.  5^9;  Holton  r.  Sand  Point 
Lumber  Co.,  7  Idaho,  573,  64  Pac. 
889;  King  y.  Oregon  Short  Line  By., 
6  Idaho,  306,  55  Pac.  665;  Jones  ▼. 
Pacific  Dredging  Co.,  9  Idaho,  186, 
72  Pae.  956. 


§  818.     Copy  of  Accoiint. 

A  copy  of  an  account  is  a  sufiScient  complaint  in  the  absence  of 
demurrer.* 

1  Montgomery  y.  Superior  Court,  68  CaL  410,  9  Pac.  720;  Lataillade  t.  Santa 
Barbara  Gas  Co.,  58  Cal.  4. 


§  819.   Note  and  Indorsements. 

A  note  with  proper  indorsements  thereon,  filed  with  justice  of 
the  peace,  is  a  sufficient  complaint.* 

1  Hamilton  ▼.  MeDonald,  18  CaL  123. 
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§  820.    Complaint  by  Corporation  may  be  Copy  of  Note. 

A  copy  of  a  note  **upon  which  an  action  is  based"  is  a  good 
complaint,  though  such  a  copy  does  not  show  the  plaintiff  to  be  a 
corporation.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  aec.  Assn.,  122  Cal.  468,  470,  68  Am.  St. 
853;     McFaH     y.    Buckeye    G.    W.      Rep.  47,  55  Pac.  253. 

§  821.    Objection  to  Filing  a  Complaint,  How  Baised. 

Objection  that  the  complaint  waa  improperly  filed  cannot  be 
raised  by  the  answer.  It  should  be  presented  by  an  objection 
to  filing  if  the  opportunity  is  offered,  or  by  a  motion  to  strike 
the  pleading  from  the  files.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  Wheeler  v.  West,  78  Cal.  96,  97,  20 
Pac.  45. 
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S§  822-824 


CHAPTER  XXXVn. 

BILL  0^  PARTICULARS. 

§  822.  Aeeount— What  is. 

S  823.  Account — Pleading. 

§  824.  Ordering  production  of  account  or  instrumentt 

§  825.  Washington — Pleading  account  or  instrument. 

8  &26.  Inspection  of  instrument — Form  of  order  for. 

§  827.  Bill  of  particulars— Object  of. 

8  828.  Bill  of  particulars  must  be  delivered. 

9  829.  Bill  of  particulars  becomes  part  of  complaint. 
9  830.  Bill  of  particulars — Order  excluding  evidence. 
9  831.  Further  account — When  ordered. 

9  832.     Effect  of  failure  to  demand. 
9  833.    Effect  of  failure  to  deliver, 

§  822.    Account— What  is. 

An  account  includes  almost  eyery  claim  on  a  contract  which 
consists  of  several  items;  for  example,  it  includes  the  claim  for 
material  required  in  consequence  of  imperfect  construction  and 
improper  materials  furnished  by  the  contractor  for  the  construc- 
tion of  the  building.* 

1  Long  Beach  Citj  S.  Dist.  v.  Dodge,  135  Gal.  401,  407,  67  Pac.  499.  See, 
also,  Kerr's  Cyc.  C.  0.  P.,  see.  454. 

§  823.   Account— Pleading. 

In  an  action  on  an  account  the  items  of  indebtedness  need  not  be 
specially  set  forth  in  the  complaint.^ 


I  Kerr's  Cyc.  C.  C.  P.,  sec.  454; 
Tompkins  v.  Mahoney,  32  Cal.  231; 
Wise  v.  Hogan,  77  Cal.  184,  186, 
19  Pac.  278.  See  Bums  ▼.  Gushing, 
96  Cal.  699,  671,  31  Pac.  1124. 

Section  454  of  the  Code  of  Civil 
Procedure  is  not  applicable  to  an 
action    on    account    stated,    it    not 


being  necessary  in  such  an  action  to 
prove  the  account,  or  any  of  its 
items;  hence  the  failure  to  furnish  a 
bill  of  particulars  in  such  an  action 
would  not  prevent  the  plaintiff  from 
introducing  evidence  in  support  of 
it:  Auzerais  v.  Naglee,  74  Cal.  60, 
64,  15  Pac.  371. 


§  824.    Ordering  Production  of  Account  or  Instrument. 

When  the  cause  of  action  or  counterclaim  arises  upon  an  account 
or  instrument  for  the  payment  of  money  only,  the  court,  at  any 
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time  before  the  trial,  may,  by  an  order  under  his  hand,  require  the 
original  to  be  exhibited  to  the  inspection  of,  and  a  copy  to  be  fur- 
nished to,  the  adverse  party,  at  such  time  as  may  be  fixed  in  the 
order,  or,  if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence.* 


1  (Cal.)  Kerr'B  Cyc.  C.  C.  P.,  seen. 
886,  1000;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3630;  (Ariz.)  BeT.  Stats. 
1901,  sec.  1287;  (N.  D.)  Rev.  Codes 
1905,  sec.  2391;  (Or.)  Iiord's  Oregon 
Laws,  see.  84;  (Wash.)  B.  &  B.  Codes, 
see.  1783;  (Idaho)  Bev.  Codes,  sec. 
4719;  (Utah)  Comp.  Laws  1907,  sec. 
3721;  (Wyo.)  Comp.  Laws  190^,  see. 
5203;  (Okl.)  Comp.  Laws  1909,  see. 
6348;  (Neb.>  Cobbey's  Ann.  Stats., 
sees.  2045,  2046;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6449;  (Colo.) 
Mill's  Ann.  Stats.  1905,  sec.  2648; 
Kelly  T.  Muxphy,  70  Cal.  560,  562, 
12  Pac.  467;  Auzerais  v.  Naglee,  74 
Cal.  60,  64,  15  Pac.  371;  Wise  v. 
Hogan,  77  Cal.  184,  186,  19  Pac. 
278;  Knight  v.  Buss,  77  Cal.  410, 
413,  19  Pac.  698;  Jewell  v.  McKay, 
82  Cal.  144,  151,  23  Pac.  139; 
Graham  v.  Harmon,  84  Cal.  181,  184, 
23  Pac.  1097,  1099;  Murdock  ▼. 
Clarke  (Cal.,  Jane  7,  1890),  24  Pac. 


272,  276;  Murdock  ▼.  Clarke,  90 
Cal.  427,  435,  27  Pac.  275;  Bogers 
T.  Duff,  97  Cal.  66,  68,  31  Pac.  836; 
Coffee  T.  Williams,  103  Cal.  550,  555, 
37  Pac.  604;  Farwell  v.  Murray,  104 
Cal.  464,  466,  38  Pac.  199;  McCarthy 
v.  Mt.  Tecarte  L.  &  W.  Co.,  110  Cal 
6^7,  692,  43  Pac.  391;  Pleasant  ▼. 
Samuels,  114  Cal.  34,  38,  45  Pac. 
998;  McFarland  ▼.  Holcomb,  123 
Cal.  84,  87,  55  Pac.  761;  Downing 
V.  Mulcahy  (Cal.,  March  4,  1899), 
56  Pac.  466;  Long  Beach  City  S. 
Dist.  ▼.  Dodge,  135  Cal.  401,  407,  67 
Pac.  499;  SUva  ▼.  Bair,  141  Cal.  599, 
601,  75  Pac.  162. 

Idaho. — ^Alexander  v.  United 
States,  57  Fed.  828;  Mills  v.  Glen- 
non,  2  Idaho,  105,  6  Pac.  116. 

UtalL — Bobbins  ▼.  Woodhull,  1 
Utah,  317;  Nelsen  v.  Henrichseiii  81 
Utah,  191,  87  Pac.  267, 


§  825.    Washington— Pleading  Account  or  Instrument. 

When  the  cause  of  an  action  or  setoff  arises  upon  an  account 
or  instrument  for  the  payment  of  money,  it  is  sufficient  for  the 
party  to  deliver  the  account  or  instrument,  or  a  copy  thereof, 
to  the  court,  and  to  state  that  there  is  due  to  him  thereon,  from 
the  adverse  party,  a  specified  sum,  which  he  claims  to  recover  or 
set  off.  The  court  may,  at  the  time  of  pleading,  require  that 
the  original  account  or  instrument  be  exhibited  to  the  inspection 
of  the  adverse  party,  with  liberty  to  copy  the  same;  or  if  not 
so  exhibited,  may  prohibit  its  being  given  in  evidence.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1769. 
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§  826.    iQgpection  of  Instniment— Form  of  Order  for. 

[Title  of  Court  and  Cause.] 

It  appearing  to  me  J.  A.  C,  justice  of  the  peace  of  the  above- 
entitled  court,  that  the  above-entitled  action  ia  upon  a  written 
instrument,  to  wit:  (Insert  nature  of  instrument,  i.  e.  note,  bill 
or  the  like.) 

It  is  hereby  ordered  that  the  plaintiff  allow  the  defendant  or 
his  attorney  within  five  (5)  days  from  the  date  of  this  order 
to  inspect  said  written  instrument  and  if  necessary  to  take  a 
copy  of  the  same. 

Dated  this  third  day  of  May,  1910. 

J.  A.  C, 
Justice  of  the  Peace. 

§  827.   Bill  of  Particulars— Object  of. 

The  object  of  the  bill  of  particulars  is  to  apprise  the  party  of  the 
specific  demand  of  his  adversary.^  It  amplifies  the  pleading  and 
more  minutely  specifies  the  claim  or  defense  set  up.  It  does  not 
set  forth  the  cause  of  action  or  ground  of  defense.^ 

1  Auzeraia  ▼.  Naglee,  74  Gal.  00,  2  Blackburn     v.     Washington     G. 

64,  15  Pac.  371.    See  Ferry  y.  King      Min.  Co.,  19  Wash.  361,  53  Pac.  369, 
Co.,  2  W&Bh.  337,  26  Pac.  537,  538.      870. 
See,  also,  Kerr'a  Cyc.  C.  C.  P.,  sec 
454. 

§  828.   Bill  of  Particulars  most  be  Delivered. 

The  bill  of  particulars  itself  must  be  delivered  to  the  adverse 
party,  and  not  a  copy  thereof.^ 

1  Edelman  v.  McDonell,  126  Cal.  210,  213,  58  Pac.  528.  See,  also,  Kerr's 
Cyc.  C.  0.  P.,  sec.  454, 

§  829.    Bill  of  Particulars  Becomes  Part  of  Complaint. 

A  bill  of  particulars  served  in  response  to  a  demand  therefor  be- 
comes part  of  the  complaint,  and  the  plaintiff  must  recover  upon 
the  cause  of  action  stated  thereby,  if  he  can  recover  at  all.^ 

1  Chapman  ▼.  Bent  (Cal.,  July  24,      1903),    95    N.    W.    291.    See,    also, 
1901),   65   Pac.   959,   961.    Compare      Kerr's  Cyc.  C.  C.  P.,  sec.  454. 
Sazton  V.  Mosselman  (S.  D.,  June  3, 
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§  830.   Bill  of  Particulars— Order  Excluding  Evidence. 

The  objection  to  .the  introduction  of  evidence  on  the  ground  of  in- 
sufficiency of  the  specification  of  items  of  the  account  is  too  late  at 
the  time  of  trial.  The  order  for  exclusion  of  evidence  should  be 
obtained  previous  to  the  trial.* 

1  Conner  r.  Hutchinson,  17  CaL  279,  2S1.  See,  also,  Kerr's  Cje.  G.  G. 
P.,  sec.  454. 

§  831.   Further  Account— When  Ordered. 

A  further  account  should  be  required  if  the  bill  of  particulars  is 
too  general.    It  cannot  be  ignored  on  such  a  ground.* 

1  Providence  T.  Co.  v.  Prader,  32  Gal.  634,  638,  91  Am.  Dee.  598.  See, 
also,  Kerr's  Cyc.  G.  G.  P.,  sec.  454. 

§  832.    Effect  of  Failure  to  Demand. 

The  effect  of  a  failure  to  demand  a  copy  of  the  plaintiff's  account 
is  to  prevent  the  defendant  from  objecting  that  the  complaint  is 
insufficient  on  the  ground  of  uncertainty,  and  this  rule  applies  to 
an  administrator  as  well  as  any  other  defendant.^ 

1  Wise  ▼.  Hogan,  77  Cal.  184,  186,      See,  also,  Kerr's  Cyc.  G.  G.  P.,  sec 
19  Pac.  278;  Providence  Tool  Co.  v.       454. 
Prader,  32  Cal.  634,  91  Am.  Dec.  593. 

§  833.    Effect  of  Failure  to  Deliver. 

The  failure  of  plaintiff  to  deliver  a  bill  of  particulars  within  the 
statutory  time  does  not  give  the  defendant  the  absolute  right  to 
have  the  evidence  offered  at  the  trial  rejected.  It  is  within  the  dis- 
cretion of  the  court  to  determine  whether  the  penalty  of  the  statute 
should  be  enforced  and  the  evidence  excluded,  and  hence,  where  a 
bill  of  particulars  has  been  furnished  a  long  time  prior  to  the  trial, 
though  not  within  the  statutory  five  days,  it  was  not  an  error  for 
the  court  to  admit  such  evidence.* 

1  McCarthy  v.  Mt.  Tecarte  L.  &  75  Pac.  162.  See  Bobbins  v.  Butler, 
W.  Co.,  110  Cal.  687,  692,  43  Pac.  13  Colo.  496,  22  Pac.  803.  See,  also, 
391;  Silva  y.  Bair,  141  Cal.  599,  601,      Kerr's  Cyc.  C.  C.  P.,  sec  454. 
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CHAPTER  XXXVnL 

FORMS  OF  COMPLAINT. 

i  834.  Complaint — ^For  mcmej  due  on  an  account  for  goods  sold — ^Fomu 

S  835.  Complaint — The  same — Common  count — Fonn. 

§  836.  Complaint — Bj  an  assignee  of  an  account — ^Form. 

S  837.  Complaint — On  account  stated — ^Form. 

S  838.  Complaint — ^For  a  general  balance  of  account — ^Fomu 

S  839.  Complaint — For  services  at  a  reasonable  price — Form. 

S  840.  Complaint — Upon  an  account  for  services — ^Fornu 

§  841.  Complaint — The  same — Common  count — ^Form. 

S  842.  Complaint — For  services  arid  materials,  at  a  fixed  price — ^Fomi. 

§  843.  Complaint — For  services  and  materials,  at  a  reasonable  price — ^Form. 

8  844.  Complaint — For  repayment  of  advances  on  services — Form. 

9  845.  Complaint — For  services  at  a  fixed  price — Form. 

§  846.     Complaint — ^By  parent,  for  services  of  minor  son^— Form. 

f  847.     Complaint — By  an  attorney  for  services — Form. 

9  848.     Complaint — ^By  carrier,  against  consignor,  for  freight — Form. 

9  849.     Complaint — The  same — Common  count — Form. 

9  850.     Complaint — ^For  work  and  labor  done  and  materials  furnished — ^Firm. 

9  851.     Complaint — Goods  sold  and  delivered — ^Form. 

9  852.     Complaint — The  same — Common  count — ^Form. 

9  853.     Complaint — ^For  goods  sold  and  delivered  at  a  fixed  prico— Form. 

9  854.     Complaint — The  same,  at  a  reasonable  price — Form. 

9  855.     Complaint — ^The  same,  on  specified  price  and  credit — Form. 

9  856.  Complaint — ^On  an  agreement  to  be  answerable  for  the  price  of  goods 
sold — Form. 

9  857.     Complaint — ^Money  had  and  received — ^Form. 

9  858.     Complaint — Same,  against  attorney  or  agent  with  demand — ^Form. 

9  859.     Complaint — Lender  against  borrower — Form. 

9  860.  Complaint — For  money  paid  to  a  third  party  at  defendant's  request- 
Form. 

9  861.    Complaint — The  same — To  be  repaid  on  a  specified  day — Fonn. 

9  862.  Complaint — For  repayment  of  money  paid  on  a  reversed  judgment — 
Form. 

9  863.     Complaint — ^For  the  purchase  money  of  land  conveyed — ^Form. 

9  864.  Complaint — For  repayment  of  deposit  on  purchase  of  real  estates- 
Form. 

9  865.     Complaint — For  a  deficiency  on  a  resale — Form. 

9  866.  Complaint — Lessor  against  lessee,  on  covenant  to  keep  premises  in  re- 
pair— ^Form. 

9  867.  Complaint — ^Lessee  against  lessor,  for  not  keeping  premises  in  repair 
— ^Form. 

9  868.     Complaint — Special  contract — Completely  filled — ^Form. 

9  869.  Complaint — The  same,  where  the  contract  was  fulfilled  by  an  assignee- 
Form. 

9  870.     Complaint — For  breach  of  contract  to  employ — Form. 
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S  871.  Complaint — ^For  breach  of  promise,  bj  purchaser  of  goodwill  not  to 

carry  on  rival  trade — ^Form. 

§  872.  Complaint — On  an  express  contract  for  rent — Form. 

}  873.  Complaint — For  rent  reserved  in  a  lease— Form. 

§  874.  Complaint — Against  assignee  of  lessee — ^Form. 

S  875.  Complaint — For  use  and  occupation  of  pasture — ^Form. 

f  876.  Complaint — Against  surety  for  payment  of  rent — Form. 

f  877.  Complaint — For  the  hire  of  personal  property — ^Form. 

9  878.  Complaint — For  use  and  occupation — Implied  contract — Form. 

I  879.  Complaint — For  lodging  and  board — ^Form. 

I  880.  Complaint — Against  maker — Form. 

i  881.  Complaint — On  a  bond  for  the  payment  of  money  only — ^Form. 

f  882.  Complaint — Payee  against  acceptor — Form. 

§  883.  Complaint — On  inland  bills — ^Drawer  against  acceptor  for  nonpayment 

— Form. 

S  884.  Complaint — Payee  against  drawer,  for  nonacceptance— ^Form. 

8  885.  Complaint — Bill  of  exchange — Subsequent  indorsee  against   all  prior 

parties — Short  form. 

§  886.  Complaint — Bill  of  exchange — First  indorsee  against  all  prior  parties — 
For  nonpayment — Form. 

I  887.     Complaint — Checks — Payee  against  copartners — ^Drawers — Form. 

§  888.  Complaint — Check — Indorsee  or  bearer  of  check  against  drawer- 
Form. 

§  889.     Complaint — Maker  of  accommorlation  note^liaving  paid  it — Form. 

§  890.  Complaint — Joint  maker  of  a  note,  having  paid  it,  against  the  other, 
for  contribution — Form. 

§  891.     Complaint — Payee  against  maker — Form. 

§  892.  Complaint — Promissory  note — Domestic  corporation,  payee,  against  A 
foreign  corporation — Form. 

9  893.    Complaint — Promissory  note — Payee  against  surviving  maker — ^Form. 
9  894.     Complaint — Promissory  note — First  indorsee  against  maker — Form. 
9  895.     Complaint — Last  indorsee — Against  all  prior  parties — Form. 

9  896.     Complaint — Transfers  not  by  indorsement — By  assignee  of  note — Form. 

9  897.  Complaint — On  guaranties — Against  maker  and  guarantor  of  a  prom- 
issory note — Form. 

9  898.  Complaint — Foreign  bills — Payee  against  drawer  for  nonaccept- 
ance — Form. 

9  899.     Complaint — For  conversion — Common  form. 

§  900.     Complaint — Claim  and   delivery — Form. 

9  901.     Complaint — By  seller  against  buyer,  under  contract  for  sale — ^Form. 

9  902.  Complaint — For  goods  wrongfully  taken  from  possession  of  plaintiff's 
assignor — Form. 

9  903.  Complaint — For  goods  wrongfully  taken  from  possession  of  bailees- 
Form. 

9  904.     Complaint — ^Against  one,  in  possession  innocently — ^Form. 

9  905.     Complaint — On  fire  policy — By  the  insured — Form. 

9  906.     Complaint — On  fire  policy — Loss  payable  to  mortgagee — ^Fonn. 

9  907.    Complaint — On  judgment — General  form. 
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I  908.    Complaint — Ob  a  foreign  judgment  of  a  court  of  general  jurisdictioi 
Form. 
909.    Complaint— On  a  foreign  judgment  of  an  inferior  tribunal — Form. 
910.'    Complaint — ^Against  a  witness,  for  disobeying  subpoena — Form. 

911.  Complaint — On  an  undertaking  given  in  claim  and  deUverj — Form. 

912.  Complaint — On  an  undertaking  for  costs  and  damages  on  attachment^ 
Form. 

913.  Complaint — On  an  undertaking  given  to  procure  the  release  of  an  at- 
tachment— Form. 

914.  Complaint — On  an  undertaking  given  in  injunction — Form. 

915.  Complaint — On  a  bond  for  the  fidelity  of  a  clerk — Form. 

916.  Complaint — On  undertakings  given  in  actions — Form. 

917.  Complaint — Vendor  against  purchaser  for  breach  of  agreement  to  pur- 
chase— Form. 

918.  Complaint — By  surety  against  principal  for  payment  on  appeal  bond — 
Form. 

919.  Complaint — On  an  undertaking  for  costs  of  appeal — ^Form. 

920.  Complaint — Undertaking  for  costs  and  damages  on  an  arrest — ^Form. 

921.  Complaint — On  an  undertaking,  on  release  from  arrest — Form. 

922.  Complaint — Against  a  builder,  for  not  completing,  with  special  dam- 
age for  loss  of  rent — Form. 

923.  Complaint — Warranty  as  to  quantity — Form. 

924.  Complaint — Breach  of  covenant  of  warranty — Another  form. 

925.  Complaint — ^Warranty  of  title-^Form. 

926.  Complaint — On  warranty  of  quality — Form. 

927.  Complaint — On  warranty  of  soundness — Formu 

928.  Complaint — Assault — Common    form. 

929.  Complaint — Assault — With  special  damages — Fona. 

930.  Complaint— Against  a  corporation  for  damages  caused  by  an  assault 
and  forcible  ejection  from  a  car — Form. 

931.  Complaint — Assault  and  false  imprisonment — Short  form. 

932.  Complaint — False  imprisonment — Common  form. 

933.  Complaint — Malicious  prosecution — Common  form. 

934.  Complaint — For  malicious  arrest  in  a  civil  action — Form. 

935.  Complaint — For  libel — The  words  being  libelous  in  themselves — ^Form. 

936.  Complaint — For  libel — The  words  not  being  libelous  in  themselves — 
Form. 

937.  Complaint — For  slander — The  words  being  actionable  in  themselves — 
Form. 

938.  Complaint — For  slander — ^Words  spoken  in  a  foreign  language^Form. 

939.  Complaint — ^For  injuries  by  collision  of  vehicle — Form. 

940.  Complaint — By  passenger  against  a  railroad  for  injuries  by  collision 
— ^Form. 

941.  Complaint — ^By  heirs,  against  railroad,  for  injuries  to  employee  caus- 
ing death,  resulting  from  defective  machinery — Form. 

942.  Complaint — For  injuries  caused  by  negligence  on  a  railroad,  in  omit- 
ting to  give  signal — ^Form. 

943.  Complaint — By  executor  or  administrator,  against  a  railroad  companyi 
for  injuries  causing  death — ^Form. 
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§  944.    Complaint — Against  a  railroad  for  killing  cattle — ^Porm. 

§  945.    Complaint — Against  a  munieipal  corporation,  for  injuries  caused  by 

leaving  the  street  in  an  insecure  state— Form. 
I  946.     Complaint — ^For  injuries  caused  by  leaving  a  hatchway  open — ^Form. 
S  947.     Complaint — For  injuries  caused  by  vicious  dog — Form. 
§  948.     Complaint — For  keeping  dog  accustomed  to  bite  animals — Fornu 
§  949.     Complaint — ^For  shooting  plaintiff's  dog — Form. 
§  950.     Complaint — Against  physician  for  maltreatment — Form. 
§  951.     Complaint — For  injury  to  pledge — Form. 
§  952.     Complaint — For  loss  of  pledge — Form. 
§  953.     Complaint — Against   hirer   of    chattels,    for   not   taking   proper   care 

of  them — Form. 
§  954.    Complaint — Against  innkeeper,  for  loss  of  baggage — Form. 
§  955.     Complaint — For  refusing  to  receive  guest — Form. 
§  956.    Complaint — Against  warehouseman,  for  injury  to  goods  by  neglect  to 

obey  instructions — Form. 
§  957.     Complaint — Against  common  carrier,  for  breach  of  duty — ^Form. 
§  958.    Cbmplaint — Against  common  carriers,  for  loss  of  goods — Form. 
§  959.     Complaint — For  loss  of  baggage — Form. 
§  960.     Complaint — Against  telegraph  company  for  failure  to  transmit  message 

as  directed — Form. 
i  961.    Complaint — Against  an  auctioneer,  for  selling  below  the  owner's 

limit — Form. 
I  962.     Complaint — Against  auctioneer  or  agent,  for  not  accounting — Form. 
i  963.     Complaint — Against  an  attorney  for  negligence  in  the  prosecution  of 

a  suit — ^Form. 
S  964.     Complaint — For  negligent  defense — Form. 
§  965.     Complaint — For  negligence  in  examining  title — Form. 
S  966.     Complaint — Against  municipal  corporation  for  damage  done  by  mob  or 

riot — Form. 
§  967.     Complaint — For  chasing  plaintiff's  cattle — Form. 
9  968.     Complaint — For  kindling  a  fire  on  defendant's  land  whereby  plaintiff's 

property  was  bum<ed — Form. 
§  969.    Complaint — For  flowing  water  from  roof  on  plaintiff's  premises — Form. 
9  970.    Complaint — For  malicious  injury,  claiming  increased  damages  under 

the  statute — Form. 
9  971.     Complaint — For  damages  for  injuring  trees — Form. 
9  972.     Complaint — ^The  same-:-For  cutting  and  converting  timber — ^Form. 
9  973.     Complaint — For  damage  by  trespassing  animals,  under  California  stat- 
ute of  March  7,  1878 — Form. 
9  974.     Complaint — ^For  removal  of  fence — Form, 
9  975.     Complaint — For  trespass  on  chattels — ^Form. 
9  976.     Complaint — ^For  entering  and  injuring  a  house  and  goods  therein^* 

Form, 
f  977.     Complaint — ^For  malicious  injury  to  property — Form, 
9  978.     Complaint  on  promissory  note  by   corporation — Form. 
9  979.     Complaint  on  promissory  note — Form. 
9  980.     Complaint  on  promissory  note  against  executor — ^Form. 
I  98'1.    Complaint  on  promissory  note  by  administrator — ^Form. 
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f  982.     Complaint  on  promissory  note  by  executor — ^Form. 

S  983.     Complaint  on  promissory  note  against  administrator — ^Form. 

i  984.     Complaint  by  guardian  of  insane  person — ^Form. 

§  985.     Complaint  for  goods  sold  and  delivered — Assigned  claim— Form. 

S  986.     Complaint  for  work  and  labor  done — Form. 

i  987.     Complaint  for  goods  sold  and  delivered' — Form. 

9  988.     Complaint  for  work  and  labor — Form. 

S  989.     Complaint  for  goods  sold  and  delivered — Form* 

§  990.     Complaint  for  goods  sold  and  delivered — Form. 

§  991.    Complaint — By  manufacturer  for  goods  made  at  defendant's  request 

and  not  accepted — ^Form. 
§  992.     Complaint — Damages  for  not  delivering  goods  sold — ^Form. 
9  993.     Complaint — Purchaser  against  vendor    for  breach  of  agreement  to 

convey — ^Form. 
S  994.     Complaint — Surety  against  principal  for  indemnity  against  liability 

as  surety — Form. 
9  995.     Complaint — Damages  for  nondelivery — Allegation  of  part  payment — 

Form, 

§  834.     Complaint — For  Money  Due  on  an  Account  for  Goods 
Sold— ForsL 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  between  the day  of and  the day  of 

,  19 ,  at ,  the  plaintiff  sold  and  delivered  to 

the  defendant,  at  his  request,    goods,    wares,    and   merchandise 
which  were  reasonably  worth  the  sum  of dollars. 

II.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof.  • 

III.  That  defendant  resides  at ,  in  said  county. 

[Demand  of  judgment.] 

§  835.    Complaint — The  Same — Common  Count— Form. 

The  plaintiff  alleges : 

I.  That  heretofore  the  defendant  became  indebted  to  the  plain- 
tiff in  the  sum  of dollars,  upon  an  account  of  goods  sold 

and  delivered  by  the  plaintiff  to  the  defendant,  at  his  request,  at 

,  in  said  county,  between  the day  of ,  and 

the day  of ,  19 . 


II.    That  the  same  became  due  and  payable  on  the day  of 

19 ,  but  the  defendant  has  not  paid  the  same,  nor 


any  part  thereof  except  the  sum  of dollars. 

[Demand  of  judgment.] 


§§  836-833  hillteb's  justices'  coda  320 

§  836.    Oomplaiiit— By  an  Assignee  of  an  Account— Form. 

[Title  of  Court  and  Cause.] 

Plaintiff  alleges: 

That  prior  to  the day  of ,  19 ,  at  the  city  of 

,  the  defendant  became  indebted  to  one in  the 

sum  of dollars,  on  an  account  for  money  loaned  by  said 

to  said  defendant,  and  for  money  paid,  laid  out,  and  ex- 
pended by  said to  and  for  use  of  said  defendant,  and  at 

his  special  instance  and  request. 

That  thereafter  said assigned  said  claim  to  this  plain- 
tiff. 

That  the  defendant  has  not  paid  the  same,  nor  any  part  thereof. 

That  defendant  is  a  resident  of ,  in  said  county. 

[Demand  of  judgment.] 

§  837.    Complaint — On  an  Account  Stated— Fomu 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  an 

account  was  stated  between  the  plaintiff  and  the  defendant,  and 

upon  such  statement  a  balance  of dollars  was  found  due  to 

the  plaintiff  from  the  defendant. 

II.  That  the  defendant  agreed  to  pay  to  the  plaintiff  the  said 
balance  of dollars. 

III.  That  he  has  not  paid  the  same  or  any  part  thereof. 

IV.  That  defendant  is  a  resident  of         ■    . — ^  in  said  county. 
[Demand  of  judgment.] 

§  838.    Complaint— For  a  General  Balance  of  Account— Form. 

[Title  of  Court  and  Cause.] 
The. plaintiff  complains  and  alleges: 

I.  That  heretofore  the  defendant  became  indebted  to  the  plain- 
tiff in  the  sum  of dollars,  for  the  balance  of  an  account  for 

goods,  wares  and  merchandise  sold  and  delivered  by  the  plaintiff 
to  defendant,  and  for  services  rendered  by  the  plaintiff  to  the  de» 
fendant  as  and  for  moneys  paid,  laid  out  and  expended  by  plain- 
tiff for  defendant 's  use  and  benefit ;  all  at  the  special  instance  and 
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request  of  the  defendant ;  that  no  part  of  said  sum  has  been  paid. 
That  the  defendant  is  a  resident  of ,  in  said  township. 

[Demand  of  judgment.] 

§  839.     Complaint — For  Services  at  a  Reasonable  Price — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  between  the day  of ,  19 ,  and  the 

day  of ,  19 ,  at ,  in   said   county,   he    per- 
formed services  for  the  defendant,   at  his   request,   as  foUoMcs: 


II.  That  the  said  services  were  reasonably  worth dol- 
lars. 

III.  That  defendant  has  not  paid  the  same  or  any  part  thereof. 
[Demand  of  judgment.] 

§  840.    Complaint — ^Upon  an  Accoont  for  Servioeg— Form. 
[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  between  the day  of ,  19 ,  and  the 


day  of ,  19 ,  at  the  city  of ,  the  plaintiff  per- 
formed work,  labor,  and  services  as ,  for  the  defendant 

at  his  request  at ,  in  said  county. 

II.  That  the  same  were  reasonably  worth  the  sum  of 

dollars. 

III.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  841.    Complaint — The  Same — Common  Count — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains  and  alleges : 

L    That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 

dollars  on  an  account  for  the  work,  labor,  and  services  as 

,  performed  at  the  request  of  the  defendant  at . 

21 
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in  said  county,  between  the  day  of ,  19 ,  and 

day  of ,  19 . 

II.    That  defendant  has  not  paid  the  same  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  842.     Complaint — For  Services  and  Materials,  at  a  Fixed 
Price— FomL 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  19; ,  at ,  in 

said  county,  he  furnished  material  and  performed  services  at  de- 
fendant's request  as  follows:  . 

II.  The  defendant  promised  to  pay  plaintiff  dollars 

therefor. 

III.  That  he  has  not  paid  the  same  or  any  part  thereof. 
[Demand  of  judgment.] 

§  843.    Complaint — For  Services  and  Ittaterials,  at  a  Beasonable 
Price — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  he   performed   work   and   furnished   the   materials 
therefor,  for  the  defendant,  at  his  request,  as  follows : . 

II.  That  the  said  work  and  materials  were  reasonably  worth 
dollars. 


III.    That  the  defendant  has  not  paid  said  sum  or  any  part 
thereof. 

[Demand  of  judgment.] 

§  844.     Complaint— For  Bepayment  of  Advances  on  Services- 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment, whereby  the  plaintiff  agreed  to  hire,  and  the  defendant 
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agreed  to  render  his  services  to  the  plaintiflf  as ,  for  the 

term  of ,  in  consideration  of  the  sum  of dollars,  to 

be  paid  therefor  by  the  plaintiff. 

n.    That  on  the day  of — ,  19 ,  at ,  the 

plaintiff  paid  to  the  defendant  as  an  advance  for  his  services,  to 
be  rendered  thereafter,  in  pursuance  of  said  agreement,  the  sum 
of dollars. 

III.    That  the  defendant  wholly  neglected  and  refused  to  ren- 
der said  services,  although  demanded  by  the  plaintiff  so  to  do. 

rV.    That  the  defendant  has  not  repaid  said  advances,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  845.     Complaint — For  Services  at  a  Fixed  Price— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 
I.    That  prior  to  the  commencement  of  this  action  at 


in  said  county,  plaintiff  rendered  services  to  the  defendant,  at  his 
special  instance  and  request,  as  follows : . 

II.  That  for  said  services  the  defendant  promised  to  pay  plain- 
tiff therefor  the  sum  of dollars  per . 

III.  That  no  part  of  said  salary  has  been  paid,  except . 

[Demand  of  judgment.] 

§  846.    Complaint — By  Parent,  for  Services  of  Minor  Son- 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.    That  one rendered  services  to  the  defendant,  at  his 

request,   at  ,  in  said   county,   from  the   day  of 

,  19 ,  to  the day  of ,  19 ,  in  the  ca- 


pacity of . 

II.  That  such  services  were  reasonably  worth dollars. 

III.  That  the  said was  then  and  is  now,  under  twenty- 
one  years  of  age,  and  the  minor  child  of  this  plaintiff. 

rV.    That  the  defendant  has  not  paid  the  sum  aforesaid,  nor  any 
part  thereof. 

[Demand  of  judgment.] 
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§  847.     Complaint — By  an  Attorney  for  Services — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 
I.    That  between  the day  of ,  19 ,  and  the 


day  of ,  19 ,  the  plaintiff  performed  services  for  the 

defend  ant,  at  his  request,  as  his  attorney  at  law,  as  follows: 


II.  That  said  services  were  reasonably  worth  the  sum  of 

iloUars. 

III.  That  defendant  has  not  paid  said  sum,  nor  any  part  there- 
of. 

[Demand  of  judgment.] 

§  848.    Complaint — ^By  Carrier,  Against  Consignor,  for  Freight— 
Form. 

[Title  of  Court  and  Cause.] 
The  plain  tiff  alleges: 

I.  That  between  the day  of ,  19 ,  and  the 

day  of ,  19 ,  the  plaintiff  performed  work,  labor^  and 

services  for  the  defendant,  at  his  request,  in  transporting  certain 
goods,  wares  and  merchandise  from to . 

II.  That  such  services  were  reasonably  worth  the  sum  of 

dollars. 

III.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

rV.    That  defendant  is  a  resident  of ,  in  said  county. 

[Demand  of  judgment.] 

§  849.    Complaint — The  Same— Conunon  Count — Form. 

» 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That  the  defendant  is  indebted  to  the  plaintiff  to  the  amount 
of dollars,  on  account  for  work,  labor,  and  services,  in  car- 
rying sundry  goods  and  merchandise,  from to , 

which  were  consigned  to  the  defendant  and  delivered  by  plain- 
tiff at to  the  defendant,  and  by  him  accepted,  between 

the day  of ,  19 ,  and  the day  of , 

19 . 
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n.    That  the  defendant  has  not  paid  the  same  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  850.    Complaint — ^For  Work  and  Labor  Done  and  materials 
Furnished— FomL 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains  and  alleges; 

I.  That  between  the  day  of ,  19 ,  and  the 

day  of ,  19 ,  at  county  of , 

the  plaintiff  performed  work,  labor,  and  services  for  the  defend- 
ant, in  [insert  nature  of  work],  and  furnished  materials  to  the 
defendant  in  and  about  the  said  work,  all  at  defendant's  request. 

II.  That  such  services  and  materials  were  reasonably  worth 
the  sum  of dollars. 

III.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  851.    Complaint— Goods  Sold  and  Delivered— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  prior  to  the  commencement  of  this  action  at , 

the  plaintiff  sold  and  delivered  to  the  defendant,  at  his  request, 
goods,  wares  and  merchandise,  to  wit  [describe  the  property 
sold]. 

II.  That  the  price  agreed  to  be  paid  was [or  the  reason- 
able value  of  the  goods,  was  and  is  $ ]. 

III.  That  the  defendant  has  not  paid  the  said  sum,  nor  any 
part  thereof,  except  the  sum  of dollars. 

[Demand  of  judgment.] 

§  862.    Complaint — ^The  Same — Common  Count— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  prior  to  the day  of ,  19 ,  at 


in  said  county^  the  defendant  became  indebted  to  the  plaintiff  in 
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the  sum  of dollars,  on   an   account   for   goods,   to   wit: 

,  sold  and  delivered  by  the  plaintiff  to  the  defendant  at 

his  special  instance  and  request. 

II.    That  the  defendant  has  not  paid  the  said  sum,  nor  any  part 
thereof,  except  the  sum  of dollars. 

[Demand  of  judgment.] 

§  863.    Complaint— For  Ctoods  Sold  and  Delivered  at  a  Fixed 
Price — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  he 

sold  and  delivered  to  the  defendant  the  following  goods,  wares 
and  merchandise,  to  wit: . 

II.  That  the  defendant  then  promised  to  pay  therefor 

dollars. 

III.  That  he  has  not  paid  the  same  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  854.    Complaint — The  Same,  at  a  Seasonable  Price— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.    That  heretofore,  at ^,  in  said  county,  he  sold  and  de- 
livered to  the  defendant  goods,  wares  and  merchandise  as  follows : 


II.  That  the   same   were   of  the  reasonable  value  of 

dollars. 

III.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  855.    Complaint— The  Same,  on  Specified  Price  and  Credit — 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  sold  and  delivered  to  the  defendant,  at 
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his  request,  the  following  described  goods,  wares  and  merchan- 
dise : . 

n.  That  the  defendant  promised  to  pay  therefor  to  the  plain- 
tiff the  sum  of dollars,  on  the day  of ,  19 . 

in.    That  he  has  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  856.    Complaint — On  an  Agreement  to  be  Answerable  for  the 
Price  of  Qoods  Sold— Form. 

[Title  of  Court  and  Cause.] 

I.  That  on  the day  of ,  19 ,  at -,  in 

said  county,  the  plaintiff,  at  the  request  of  the  defendant,  agreed 

to  sell  to  one ,  on  credit  of months,  such  goods  as 

said : should  desire  to  buy  of  this  plaintiff,  and  the  de- 
fendant promised  to  pay  to  the  plaintiff the  price  of 

goods  so  sold  on  credit  if  said should  fail  so  to  do. 

II.  That  the  plaintiff  afterward,  and  relying  upon  said  guar- 
anty, sold  and  delivered  to  said the  following  described 

goods,  to  wit : ,  for  the  sum  of dollars,  upon  the 

credit  aforesaid,  of  all  of  which  the  defendant  had  due  notice. 

m.  That  payment  of  the  same  has  been  demanded  from  said 
,  but  the  same  was  not  paid  nor  any  part  thereof. 

IV.  That  notice  of  such  demand  and  nonpayment  was  there- 
after given  to  the  defendant  by  plaintiff. 

V.  That  on  the day  of ,  19 ,  at ,  pay- 
ment of  the  same  was  demanded  by  the  plaintiff  from  the  defend- 
ant. 

YI.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  867.    Complaint — ^Money  Had  and  Beceived — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  the 

defendant  received  the  sum  of dollars  from  one , 

to  and  for  the  use  of  the  plaintiff. 
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n.    That  thereafter,  and  before  the  commencement  of  this  ac^ 
tion,  the  plaintiff  demanded  payment  thereof  from  the  defendant. 

m.    That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  868.    Complaint — Same,   Againat  Attorney  or  Agent  With 
Demand — ^Form« 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at  the  county  of 

,  state  of ,  the   defendant   received   from   the 

plaintiff,  as  the  agent  of  said  plaintiff,  the  sum  of dollars, 

to  the  use  of  the  said  plaintiff. 

II.  That  although  often  demanded,  the  defendant  has  not  been 
paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  859.    Complaint— Lender  Against  Borrower— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That   on   the  day  of ,  19 ,  at ,  in 

said    county,   plaintiff   loaned  to  the  defendant,  at  his  request, 
the  sum  of dollars. 

II.  That  the  defendant  has  not  repaid  the  same,  nor  any  part 
thereof. 

Wherefore  the  plaintiff  demands  judgment  for dollars, 

with  interest  from  the day  of ,  19 ,  and  costs  ol 

suit. 

§  860.    Complaint— For  Money  Paid  to  a  Third  Party  at  De« 
fondant's  Bequest — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  at 

the  request  of  defendant,  plaintiff  paid  to  one the  sum  of 
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dollars,  which  sum  defendant  promised  and  agreed  to  re- 
pay to  plaintiff. 

n.  That  on  the day  of ,  19 ,  the  plaintiff  de- 
manded payment  of  the  same  from  the  defendant;  but  he  has  not 
paid  the  same  nor  any  part  thereof. 

» 

[Demand  of  judgment.] 

■ 

§  861.     Complaint — ^The  Same— To  be  Bepaid  on  a  Specifled 
Day— Fonn. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ;-,  in 

said  county,  he  paid  to  the  use  of  the  defendant,  and  at  his  re- 
quest, the  sum  of dollars,  to  one ,  the  amount  of 

a  promissory  note  made  by  the  defendant. 

n.  That  defendant  promised  to  repay  said  sum,  with  interest, 
to  this  plaintiff,  on  the day  of ,  19 . 

ni.    That  he  has  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  862.    Complaint—For  Bepayment  of  Honey  Paid  on  a  Be- 
versed  Judgment — Fonn. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That  on  or  about  the day  of ,  19 ,  judg- 
ment was  rendered  against  this  plaintiff  in  the  justice's  court, 

township,  county  of ,  state  of  California,  in  an 

action  wherein  the  defendant  was  plaintiff,  and  this  plaintiff  was 
defendant,  for  the  sum  of dollars. 

II.  That  on  the day  of ,  19 ,  at ,  the 

defendant  caused  execution  to  be  levied  upon  certain  property  of 
this  plaintiff  and  the  same  to  be  thereafter  sold  in  satisfaction  of 
said  judgment. 

III.  That  afterward,  on  the day  of ,  19 ,  by 

the  judgment  of  the  Superior  Court  of  the  county  of , 

state  of  California,  said  first  mentioned  judgment  was  reversed 
and  judgment  rendered  in  favor  of  this  plaintiff,  but  that  no  part 
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of  the  said  sum  recovered  in  satisfaction  thereof  has  been  repaid 
to  this  plaintiff. 

lY.    That    defendant   is  a   resident    of   the   said   county    of 


[Demand  of  judgment.] 

§  863.    Complaint— For  the  Purchase  Money  of  Land  Conveyed-^ 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  sold  and  conveyed  to  the  defendant  the 
following  described  real  property  [insert  description]. 

II.  That  defendant  promised  to  pay  the  plaintiff dol- 
lars therefor. 

III.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  864.    Complaint — For  Bepayment  of  Deposit  on  Purchase  of 
Real  Estate — ^Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.     That  on  the day  of ,  19 ,  the  plaintiff  and 

the  defendant  made  a  contract  in  writing,  whereby  it  was  mutu- 
ally agreed  that  the  said  defendant  should  sell  to  this  plaintiff, 
and  the  plaintiff  should  buy  from  the  defendant,  the  following 

described  real  estate:  ,  for  the  sum  of  dollars, 

to  be  paid  by  the  plaintiff;  that  the  defendant  should  make  a  good 

title  to  the  said  premises,  and  deliver  a  deed  thereof  on  the 

day  of- — ,  19 ;  and  that  the  plaintiff  should  thereupon 

pay  to  the  said  defendants  the  said  purchase  money. 

n.  That  the  plaintiff,  as  a  security;  as  well  for  the  perform- 
ance of  said  agreement  on  his  part,  as  to  secure  a  performance 
thereof  on  the  part  of  the  defendant,  then  and  there  deposited  in 

the  hands  of  said  defendant  the  sum  of dollars,  as  part  of 

said  purchase  money,  to  be  to  and  for  the  use  of  the  defendant, 
and  to  be  retained  by  him  on  account  of  the  purchase  money,  if 
the  plaintiff  should  complete  his  purchase  and  receive  the  deed; 
but  to  be  to  and  for  the  use  of  the  plaintiff,  and  to  be  returned  to 
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him,  if  the  defendant  should  fail  to  fulfill  his  agreement,  to  give 
a  deed  at  the  time  and  pursuant  to  the  agreement. 

III.  That  he  has  always  been  ready  and  willing  to  do  and  per- 
form everything* in  the  agreement  contained  on  his  part,  and  on 

the  said day  of ,  19 ,  was  ready  and  willing,  and 

offered  to  the  defendant  to  accept  the  deed  of  the  premises  pursu- 
ant to  the  agreement,  and  to  pay  to  him  the  balance  of  the  pur- 
chase money  due  therefor. 

IV.  That   the    defendant   did   not   on   the  said  day  of 

,  19 ,  nor  at  any  time  since,  give  him  a  deed  of  the 

premises  pursuant  to  the  agreement,  but  refused  to  do  so. 

V.  That  on  the  day  of ,  19 ,  he  demanded 

of  the  defendant  payment  of  the  sum  of dollars,  deposited 

with  him  as  aforesaid. 

VI.  That  defendant  has  not  paid  the  same,  nor  any  part  there- 
of. 

VII.  That  defendant  is  a  resident  of  said  county  of . 

[Demand  of  judgment.] 

§  865.     Complaint — ^For  a  Deflciencj  on  a  Resale— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  he 

offered  for  sale  at  public  auction,  at  the  city  of  ■; ,  county 

of ,  in  this  state,  the  following  articles  of  merchandise, 

subject  to  the  condition  that  all  goods  not  paid  for  and  removed 

by  the  purchaser  thereof  within days  after  the  sale  should 

be  resold  at  auction  on  his  account,  of  which  condition  the  de- 
fendant had  notice. 

II.  That  the  defendant  purchased  at  the  said  auction,  the  arti- 
cles aforesaid  at  the  price  of dollars. 

III.  That  the  plaintiff  was  ready  and  willing  to  deliver  the 
same  to  defendant  on  the  said  day,  and  for days  there- 
after, and  on offered  to  do  so,  and  demanded   payment 

therefor. 

IV.  That  the  defendant  did  not  take  away  or  otherwise  receive 
the  said  goods  purchased  by  him,  nor  pay  for  them  or  any  of  them 
within days  after  the  sale,  nor  afterward,  nor  at  all. 
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V.  That  on  the day  of ,  19 ,  at ,  hav- 
ing first  given  the  defendant  reasonable  notice  of  the  time  and 
place  of  resale,  the  plaintiff  resold  the  said  personal  property  on 
account  of  the  defendant,  by  public  auction,  for  t dollars. 

VI.  That  the  expenses  attendant  upon  such  resale  amounted 
to dollars. 

yil.  That  defendant  has  not  paid  the  deficiency  thus  arising, 
amounting  to dollars,  or  any  part  thereof. 

[Demand  of  judgment.] 

§  866.    Complaint — Lessor  Against  Lesseei  on  Covenant  to  Keep 

in  Repair — ^Form. 


[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That   on  the   day  of ,  19 ,  by  a  written 

lease,  the  plaintiff  leased  to  the  defendant,    and  the   defendant 
rented  from  the  plaintiff  for  one  year  from  said  date,  a  certain 

dwelling-house  in  ,  in  the  sjiid  county  of ,  the 

property  of  the  plaintiff. 

II.  That  in  said  lease  the  defendant  covenanted  defendant  to 
keep  said  house  and  premises  in  good  repair. 

III.  That  the  defendant  entered  upon  the  premises  and  occu- 
pied the  same  during  the  said  term  of  one  year,  under  said 
agreement;  but  that  he  has  failed  to  keep  the  said  house  and 
premises  in  gooi  repair;  but,    on    the  contrary,  has  permitted 

.    That  by  reason  of  the  neglect  of  the  defendant  to  keep 

said  house  and  premises  in  good  repair,  the  plaintiff  has  been 
damaged  in  the  sum  of dollars. 

IV.  That  no  part  of  said  sum  has  ever  been  paid. 
[Demand  of  judgment.] 

§  867.    Complaint — Lessee   Against  Lessor,   for  not  Keeping 
Premises  in  Repair — ^Fohn. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  by  a  lease  made 

between  the  plaintiff  and  the  defendant,  the  defendant  leased  to 
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the  plaintiff,  and  the  plaintiff  rented  from  the  defendant,  the 

premises  known  as  No. , street,  in ,  for 

months  from  that  date,  at  the  monthly  rent  of dol- 
lars. 

n.  That  said  lease  contained  a  covenant  on  the  part  of  de- 
fendant to  keep  said  premises  in  good  repair. 

III.  That  the  plaintiff  entered  into  possession  of  said  premises 
under  said  lease. 

IV.  That  the  defendant  has  failed  to  keep  the  premises  in  re- 
pair, and  has  allowed  [state  neglect  and  special  damage  caused 
thereby],  to  the  damage  of  the  plaintiff  in  the  sum  of  -^— ^ 
dollars,  no  part  of  which  has  ever  been  repaid. 

[Demand  of  judgment.] 

§  868.  Complaint — Special  Contract,  Completely  Filled — Form. 
[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in  said 

county,  the  plaintiff  and  defendant  made  and  entered  into  an 
agreement  in  writing,  of  which  the  following  is  a  copy  [copy  of 
agreement]. 

II.  That  the  plaintiff  has  duly  performed  all  the  conditions 
thereof  on  his  part  to  be  performed. 

III.  That  on  the  day  of ,  19 ,  at  , 

the  plaintiff  demanded  of  the  defendant  payment  of  the  sum  of 
dollars,  in  said  contract  mentioned. 

IV.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  869.     Complaint — The  Same,  Where  the  Contract  was  Fulfilled 
by  an  Assignee— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

•  1.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  defendants,  in  consideration  of  ,  entered 

into  a  contract  with  one ,  of  which  the  following  is  a 

copy  [insert  copy]. 
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n.    That    thereafter,    and  before  the  day  of  , 


19 ,  said duly  assigned  the  same,  and  all  his  rights 

under  it,  to  the  plaintiff,  who  is  now  the  owner  and  holder  thereof. 

III.  That  prior  to  said  assignment,  the  assignor  had  duly  per- 
formed all  the  terms  and  conditions  thereof  on  his  part  to  be  per- 
formed. 

IV.  That  on  the  . day  of ,  19 ,  at  , 

the  plaintiff  demanded  of  the  defendant  payment  of  the  sum  of 
dollars,  in  said  contract  mentioned. 

V.  That  he  has  not  paid  the  same  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  870.    Complaint — For  Breach  of  Contract  to  Employ — Form. 
[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  and  defendant  mutually  agreed  that  the 
plaintiff  should  serve  the  defendant  as ,  and  that  the  de- 
fendant should  employ  the  plaintiff  as  such  for  the  term  of , 

and  pay  him  for  his  services dollars . 

II.  That  on  the  day  of  ,  19 ,  the  plaintiff 

entered  upon  the  service  of  the  defendant  under  said  agreement, 
and  has  ever  since  been,  and  still  is,  ready  and  willing  to  continue 
in  such  service. 

III.  That  on  the day  of ,  19 ,  the  defendant 

without  just  cause  discharged  the  plaintiff,  and  refused  and  has 
ever  since  refused  to  permit  him  to  serve  as  aforesaid,  though 
the  plaintiff  then  and  there  offered  to  continue  in  said  service, 
and  perform  said  agreement  on  his  part. 

IV.  That  by  reason  of  the  premises  plaintiff  has  been  dam- 
aged in  the  sum  of dollars. 

[Demand  of  judgment.] 

§  871.     Complaint — ^For  Breach  of  Promise,  by  Purchaser  of 
Goodwill,  not  to  Carry  on  Rival  Trade — ^Fomt 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  heretofore  the  defendant  carried  on  the  business  of 
,  at ,  in  said  county;  and  on  or  about  the 
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day  of ,  19 ,  the  plaintiff  purchased  from  defendant 

his  store  and  goods  therein,  and  the  goodwill  of  the  said  business 

for  the  sum  of dollars,  and  the  defendant  then  and  there, 

in  consideration  thereof,  agreed  with  the  plaintiff  that  he  would 
not  at  any  time  thereafter,  within  the  space  of  two  years,  either 

directly  or  indirectly,  set  up  or  carry  on  the  business  of  a , 

at ,  or  at  any  other  place  within  the  county  of . 

II.  That  the  plaintiff  duly  performed  all  the  conditions  of  said 
agreement  on  his  part. 

III.  That  the  defendant  afterward,  to  wit,  on  the  day 

of ,  19 ,   set    up    and    carried    on   the    business   of 

,  at to  plaintiff's  damage  in  the  sum  of . 

[Demand  of  judgment.] 

§  872.     Complaint — ^On  an  Express  Contract  for  Bent — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  rented  to  the  defendant,  and  the  defend- 
ant hired  from  the  plaintiff  the  following  described  prop- 
erty [insert],  for  which  defendant  agreed  to  pay  the  monthly  rent 
of dollars,  payable  monthly,  on  the  first  day  of  each  month. 

II.  That   pursuant   thereto   the  defendant  occupied  the  said 

premises  from  the day  of ,  19 ,  to  the day 

of ,  19 . 

III.  That  defendant  has  not  paid  the  rent  of  said  premises 
since  the day  of ,  19 ,  or  any  part  thereof. 

[Demand  of  judgment.] 

§  873.    Complaint — For  Bent  Beserved  in  a  Lease— Fono. 

[Title  of  Court  aijd  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  entered  into  a  lease  with  plaintiff,  a 
copy  of  which  is  annexed  hereto^  and  made  a  paict  of  this  com- 
plaint, marked  ''Exhibit  A." 
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II.    That  the  defendant  has  not  paid  the  rent  for  the  month 

ending  on  the day  of ,  19 ,  amounting  to 

dollars,  or  any  part  thereof. 

[Demand  of  judgment.] 

[Annex  copy  of  lease,  marked  ''Exhibit  A."] 

§  874.     Complaint — ^Against  Assignee  of  Lessee — ^Form« 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the  — —  day  of ,  19 ,  at • — ,  in 

said  county,  by  a  lease    made    between    this  plaintiff  and  one 

,  of  which  a  copy  is  hereto  annexed    marked  **  Exhibit 

A"  and  made  a  part  hereof,  this  plaintiff  leased  to  said , 

and  said rented  from  the  plaintiff,  certain  lands  therein 

described,  from  the  day  of ,  19 — — ,  for  the  term 

of ,  then  next  ensuing,"^  for  the  monthly  rent  of dol- 
lars, payable  to  this  plaintiff  on  the day  of  each  month, 

which  rent  said did  thereby,  for  himself  and  his  assigns, 

covenant  to  pay  to  the  plaintiff  accordingly. 

II.  That  thereafter,  and  during  said  term,  to  wit,  on  the 

day  of  '■ ,  19 ,  all    the    estate    and    interest  of  said 

,  in  said  term,  by  an  assignment  then  by  him  made,  be- 
came vested  in  the  defendant,  who  thereupon  entered  into  posses- 
sion of  the  demised  premises. 

III.  That  during  the  time  the  defendant  was  so  possessed  of 

the  premises,  to  wit,  on  the day  of ,  19 ,  the  sum 

of dollars  of  said  rent,  for  the  month  ending  on  that  day 

[or  otherwise],  became  due  to  the  plaintiff  from  the  defendant. 

IV.  That   defendant   has   not   paid   the   same    or   any   part 
thereof. 

[Demand  of  judgment.] 

§  875.    Complaint — For  Use  and  Occupation  of  Pasture— Fonn. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  the 

defendant  hired  from  the  plaintiff,  and  the  plaintiff  rented  to  the 
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defendant,  the  vacant  lot  of  land   [describe  it],  at  the  rent  of 

dollars  per  month,  payable   in   gold   coin,   monthly    [or 

otherwise],  on  the  first  day  of  each  month. 

n.    That  defendant  occupied    said   lot  by  permission  of  the 
plaintiff,  and  as  his  tenant,  under  said  agreement,  for  the  grazing 

of  his  sheep  [or  cattle],  from  the day  of ,  19 ,  to 

the day  of ,  19 . 

ni.    That  the  defendant  has  not  paid  the  rent  for  the  months 
of and . 

[Demand  of  judgment.] 

§  876.    Complaint — ^Against  Surety  for  Payment  of  Bent — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  one 

hired  from  the  plaintiff  for  the  term  of years 

the  house  No. street,  city  of ,  county  aforesaid, 

at  the  annual  rent  of dollars,  payable  monthly. 

n.    That  at  the  same  time  and  place  the  defendant,  in  consid- 

eration  of  the  letting  of  the  said  premises  to  the  said ■ — , 

guaranteed  the  payment  of  the  said  rent. 


in.    That  the  rent  aforesaid  for  the  month  ending  on  the 


day  of ,  19 ,  amounting  to  '•  dollars,  has  not 

been  paid. 

IV.  That  on  the  day  of ,  19 ,  the  plaintiff 

gave  notice  to  the  defendant  of  the  nonpayment  of  the  said  rent, 
and  demanded  payment  thereof. 

V.  That  defendant  has  not  paid  the  same,  or  any  part  thereof. 
[Demand  of  judgment.] 

§  877.     Complaint — For  the  Hire  of  Personal  Property-— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.    That  between  the  day  of  ,  19 ,  and  the 

day  of ,  19 ,  the  defendant  hired  from  the  plain- 
tiff the  following  described  personal  property,  to  wit, , 

22 


§§  878, 879  hillyee's  justices'  code.  338 

for  which  he  promised  to  pay  the  plaintiff  the  sum  of dol- 
lars on  the day  of ,  19 . 

II.    That  the  defendant  has  not  paid  the  same  or  any  part  of 
the  same. 

[Demand  of  judgment.] 

§  878.    Complaint — ^For   Use    and   Occupation — ^Implied    Con- 
tract— ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  plaintiff  is  the  owner  of  the  following  property  situate 

at ,  in  said  county,  and  has  been  such  owner  at  all  times 

herein  mentioned. 

II.  That  defendant  occupied  the  said  premises,  by  permission 

of  the  plaintiff,  from  the day  of ,  19 ,  until  the 

day  of ,  19 . 

III.  That  the  use  of  the  said  premises  for  the  said  period  was 
reasonably  worth dollars. 

lY.    That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  879.     Complaint — ^For  Lodging  and  Board — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That  from  the day  of ,  19 ,  until  the 

day  of ,  19 ,  defendant  occupied  certain  rooms  in  the 

house  of  plaintiff  (No. —  street,  in  the  city  of ,  in 

said  county),  by  permission  of  the  plaintiff,  and  was  furnished  by 
the  plaintiff,  at  his  request,  with  food,  attendance,  and  other 
necessaries. 

II.  That  in  consideration  thereof  the  defendant  promised  to 
pay the  sum  of dollars. 

III.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 
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§  880.    Ccmplaint — ^Against  Maker— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  the  defendant,  at ,  in  said  county,  in  consid- 
eration of ,  made,  executed,  and  delivered  to  the  plaintiff 

a  certain  instrument  in  writing,  of  which  a  copy  is  hereto  an- 
nexed marked  ** Exhibit  A"  and  made  a  part  hereof  [or  an 
instrument  in  writing  in  the  words  and  figures  following,  to  wit]. 

II.  That  by  the  terms  of  said  written  instrument,  the  defend- 
ant became  indebted  to  the  plaintiff  in  the  sum  of dollars. 

ni.    That  the  plaintiff  has  duly  performed  all  the  conditions 
thereof  on  his  part  to  be  performed. 

IV.    That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  881.    Complaint — On  a  Bond  for  the  Payment  of  Money  Only — 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  covenanted  with  the  plaintiff,  under  his 

hand  and  seal,  to  pay  to  the  plaintiff  the  sum  of dollars 

on  the day  of ,  19 . 

II.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  882.    Complaint — Payee  Against  Acceptor— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  one made  and  delivered  to  the  plaintiff  his 

certain  bill  of  exchange  of  that  date,  of  which  the  following  is  a 
copy  [copy  of  the  bill], 

II.  That  on  the day  of ,  19 ,  at ,  the 

defendant  accepted  the  said  bill. 

III.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.]  i 
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§  883.    Complaint — On  Inland  Bills— Drawer  As^sdnrt  Acceptor 
for  Nonpajrment — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made  and  delivered  to  the  plaintiff  his 
certain  bill  of  exchange  of  that  date,  of  which  the  following  is 
a  copy  [copy  of  the  bill]. 

II.  That  the  defendant  thereafter  accepted  the  said  bill. 

III.  That  he  has  not  paid  the  same^  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  884.    Complaint — ^Payee  Against  Drawer,  for  Nonacceptance— • 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  the 

defendant,  by  his  bill  of  exchange,  required  one to  pay 

to  the  plaintiff  ■- dollars  ( days  after  sight). 

n.    That  on  the day  of ,  19 ,  the  same  was 

duly  presented  to  the  said for  acceptance,  but  was  not 

accepted. 

III.    That  due  notice  thereof  was  given  to  the  defendant. 

rV.    That  he  has  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  886.    Complaint — ^Bill    of    Exchange — Subsequent    Indorsee 
Against  All  Prior  Partiea-^hort  Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant drew  his  bill  of  exchange, 

requiring  the  defendant to  pay  to  the  order  of  the  de- 
fendant   , dollars, days  after  sight  thereof. 

n.    That  on  the day  of ,  19 ,  the  said 

accepted  the  same. 
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m.    That  the  said indorsed  the  same  to  the  plaintiff. 

IV.    That  on  the day  of ,  19 ,  the  same  was 

presented  to  the  said for  payment,  but  was  not  paid. 

y.    That  due  notice  thereof  was  given  to  the  other  defendants, 
and  each  of  them. 

VI.  That  they  have  not,  nor  has  either  of  them,  paid  the  same 
or  any  part  thereof. 

VII.  That    defendant   resides   in   said   county   of 


[Demand  of  judgment.] 

§  886.     Complaint — ^Bill  of  Exchange — ^Fint  Indorsee  Against 
All  Prior  Parties— For  Nonpayment— Form. 

[Title  of  Court  and  Cause.] 
Tlie  plaintiff  alleges :  « 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant ■• drew  his  bill  of  exchange,  re- 
questing   to  pay  to  the  order  of  the  defendant, , 

dollars, days  after  the  date  thereof. 

II.  That  the  said then  and  there  delivered  the  same 

to  the  said ,  who  thereupon  indorsed  it  to  the  defendant 


III.  That  on  the day  of ,  19 ,  at ,  the 

said —  indorsed  the  same  to  the  plaintiff  for  value. 

IV.  That  on  the  day  of ,  19 ,  at , 

the  defendant ,  upon  sight  thereof,  accepted  said  bill. 

V.  That  at  maturity  the  same  was  presented  to  the  defendant 

for  payment,  but  was  not  paid,  and  was  thereupon  duly 

protested  for  nonpayment,  of  all  which  due  notice  was  given  to 
the  defendants , ,  and . 

VI.  That  no  part  of  the  same  has  been  paid. 

VII.  That   defendant resides   at ,  in   said 

county. 

[Demand  of  judgment.] 
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§  887.     Complaint — Checks — ^Payee  Against  Copartners — ^Draw- 
ers — FomL 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  at  the  times  hereinafter  mentioned,  the  said  defendants 
were  partners,  doing  business  at ,  under  firm  name  of 


II.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendants,    under    their    said    firm   name    of 

,  drew  their  cheek  in  writing,  and  delivered  the  same  to 

the  plaintiff,  which  said  check  is  in  the  words  and  figures  follow- 
ing, to  wit  [copy  of  check], 

III.  That  the  said  check  was  presented  on  the  day  of 

,  19 ,  to  the  said ,  for  payment,  but  pay- 
ment thereof  was  refused. 

rV.    That  due  notice  thereof  was  given  to  the  defendants. 

V.    That  they  have  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  888.     Complaint — Check-^-Indorsee     or     Bearer     of     Check 
Against  Drawer — ^Fonn. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made  his  check  in  writing,  dated  on 
that  day,  and  directed  the  same  to  the  bank  of ,  requir- 
ing said  bank  to  pay  to  one ,  or  order  [or  bearer] , 

dollars. 

II.  That  the  defendant  thereafter  indorsed  the  same  to  this 
plaintiff. 

III.  That  on  the day  of ,  19 ,  at  , 

the  same  was  presented  to  said  bank  of for  payment, 

but  payment  thereof  was  refused. 

IV.  That  due  notice  thereof  was  given  to  the  defendant. 

V.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 
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§  889.    Complaint — ^Maker  of  Accommodation  Note,  Having  Paid 
It — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  plaintiff  made,  executed  and  delivered  to  defendant 
his  promissory  note,  of  which  the  following  is  a  copy  [copy  of 
note]. 

n.  That  the  plaintiff  never  received  any  consideration  there- 
for, but  that  it  was  an  accommodation  note,  made  and  given  to  the 
defendant,  at  his  request,  and  upon  his  promise  that  he  would 
pay  it  at  maturity. 

III.  That  as  the  plaintiff  is  informed  and  believes,  the  defend- 
ant thereafter  and  before  its  maturity  negotiated  it  for  value. 

IV.  That  the  defendant  failed  to  pay  the  same  at  maturity, 
and  the  plaintiff  was  compelled  to  and  did  pay  it. 

Y.  That  defendant  has  not  repaid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  890.     Complaint--Joint  Maker  of  a  Note,  Having  Paid  It, 
Against  the  Other,  for  Contribution— Foraou 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  this  plaintiff  and  the  defendant  made  their  joint  [or 
joint  and  several]  promissory  note  in  writing,  of  which  the  follow- 
ing is  a  copy  [copy  note]. 

II.  That  at  the  maturity  of  said  note,  the  plaintiff  was  com- 
pelled to  pay,  and  did  pay,  the  same. 

III.  That  no  part  thereof  has  been  repaid  to  him. 
[Demand  of  judgment.] 

§  891.    Complaint — Payee  Against  Maker — ^Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made,  executed  and  delivered  to  the 
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plaintiflf  his  promissory  note,  of  which  the  following  is  a  copy 
[set  out  copy  of  note]. 

n.    That  defendant  has  not  paid  the  same  or  any  part  thereof. 
[Demand  of  judgment.] 

§  892.     Complaint — ^Promissory    Note — ^Domestio    Oorporatioiif 
Payee,  Against  a  Foreign  Corporation— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That  plaintiff  is  a  corporation. 

II.  That  the  defendant  is  a  corporation,  chartered  by  and 
under  the  laws  of  the  state  of . 

ni.    That  on  the day  of ,  19 ,  at ,  the 

defendant  made  its  promissory  note,  and  thereby  promised  to  pay 

to  the  plaintiff,  at ,  in  said  county, dollars, 

months  after  said  date.  A  copy  of  said  note  is  hereto  attached, 
marked  ''Exhibit  A,"  and  made  part  of  this  complaint. 

lY.    That  the  same  has  not  been  paid,  nor  any  part  thereof. 

[Demand  of  judgment.] 

§  893.    Complaiitt — Promissory  Note — Payee  Against  Surviving 
Maker — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  at  the  time  of  the  making  the  note  hereinafter  men- 
tioned,   the    defendant  and  one  were  partners,  doing 

business  under  the  firm  name  of . 

II.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  said  firm  made,  executed  and  delivered  to  plaintiff 
their  promissory  note  of  that  date,  of  which  the  following  is  a 
copy  [insert  copy  of  note]. 

III.  That  on  the  day  of ,  19 ,  at , 

said  died,  leaving  the  defendant    the    sole    surviving 

partner  of  said  firm. 

IV;    That  said  note  has  not  been  paid,  nor  any  part  thereof. 

[Demand  of  judgment.] 
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§  884.    Complaint — Promissory    Note — First   Indorsee   Against 
Maker — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made,  executed  and  delivered  to  one 

,  his  promissory  note  in  the  words  and  figures  following, 

to  wit: . 

II.  That  thereafter  the  said indorsed  and  delivered 

the  same  to  the  plaintiff. 

III.  That  defendant  has   not   paid   the   same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  896.    Complaint— Last  Indorsee— Against  All  Prior  Parties^ 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant made,  executed  and  delivered 

to  defendant hia  promissory  note  payable  to  the  order  of 

the  said  d-efendant ,  in  the  words  and  figures  following, 

to  wit: 

[Insert  copy  of  note.] 

n.    That  the  said  defendant indorsed  the  same  to  the 

defendant ,  who  indorsed  it  to  the  plaintiff. 

III.    That  on  the day  of ,  19 ,  the  same  was 

presented  to  the  said  defendant for  payment,  but  it  was 

not  paid. 

rV.    That  notice  thereof  was  given  to  the  said and 


y.    That  the  same  has  not  been  paid,  nor  any  part  thereof. 
[Demand  of  judgment.] 
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§  896.    Complaint — ^Transfers  not  by  Indorsement — ^By  Assignee 
of  Note — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made,  executed  and  delivered  to  one 

his  promissory  note,  whereby  he  promised  to  pay  to  the 

order  of  said  —,  dollars,  days  after  said 

date. 

II.  That    said  sold  and  delivered  said  note  to  the 

plaintiff. 

III.  That  the  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  897.    Complaint — On  Ouaranties — ^Against  Kaker  and  Guar- 
antor of  a  Promissory  Note— Form. 

[T''tl«>  of  Court  and  Cause.] 

The  plaintiff  alleges: 

T.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant ,  and as  his  surety, 

by  their  promissory  note  promised  to  pay  to  the  order  of  one 
, dollars  ( days  after  date). 

II.  That  the  said indorsed  the  same  to  the  plaintiff. 

III.  That  on  the day  of ,  19 ,  the  same  was 

presented    [or  state   facts  excusing  presentment]    to  the  said 
for  payment,  but  was  not  paid. 

IV.  That  notice  thereof  was  given  to  the  said . 

V.  That  the  defendants  have  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 


§  898.    Complaint — Foreign  Bills — Payee  Against  Drawer  for 
Nonacceptance — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains,  and  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made  and  delivered  to  the  plaintiff 
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his  certain  bill  of  exchange  of  that  date,  of  which  the  following 
is  a  copy  [insert  copy]. 

n.    That  on  the day  of ,  19 ,  the  same  was 

duly  presented  to  the  said for  acceptance,  but  was  not 

accepted,  and  was  thereupon  duly  protested  for  nonacceptance. 

m.    That  due  notice  thereof  was  given  to  the  defendant. 

lY.    That  he  has  not  paid  the  same. 

V.    That  the  value  of  a  similar  bill  of  exchange  at  the  time  of 

said  protest  in ,  that  being  the  place  where  said  bill  was 

negotiated,  and  where  such  bills  were  currently  sold,  was 

dollars. 

Wherefore  the  plaintiff  demands  judgment  against  the  defend- 
ant for  the  sum  of dollars  [the  amount  named  in  the  bill]. 

and  dollars  damages,  and  interest  on  said  sums  from 

the day  of ,  19 [date  of  protest],  and  costs  of 

suit. 

§  899.    Complaint — ^For  Conversion^Oommon  Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  the  plaintiff  was 

lawfully  possessed  of  the  following  described  goods : ,  his 

property  of  the  value  of dollars. 

II.  That  on  said  day,  at ,  in  said  county,  the  defendant 

unlawfully  took  and  carried  away  said  goods  and  converted  and 
disposed  of  the  same  to  his  own  use,  to  the  damage  of  the  plain- 
tiff   dollars. 

[Demand  of  judgment.] 

§  900.    Complaint — Claim  and  Delivery— FomLi 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  was  the  owner  [or  entitled  to  the  posses- 
sion] of  the  following  goods  and  chattels  (of  the  value  of 

dollars)  to  wit: . 
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II.    That  the  defendant  on  the day  of ,  19 , 


at  the  county  of  ,  without  the  plaintiff's  consent,  and 

wrongfully,  took  said  goods  and  chattels  from  the  possession  of 
the  plaintiff. 

III.  That  before  the  commencement  of  this  action,  to  wit,  on 

the day  of ,  19 ,  the  plaintiff  demanded  of  the 

defendant  possession  of  said  goods  and  chattels. 

IV.  That  said  defendant  still  unlawfully  withholds  and  detains 
said  goods  and  chattels  from  the  possession  of  the  plaintiff,  to  his 
damage  in  the  sum  of dollars. 

Wherefore  the  plaintiff  demands  judgment  against  the  defend- 
ant: 

1.  For  the  recovery  of  possession  of  said  goods  and  chattels, 

or  for  the  sum  of dollars,  the  value  thereof  [in  ease  a 

delivery  cannot  be  had]. 

2.  For  dollars  damages  for  the  detention  thereof  and 

for  costs  of  suit. 

[Demand  of  judgment.] 

§  901.    Complaint — By  Seller  Against  Buyer,  Under  Contract 
for  Sale— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  said  plaintiff  delivered  to  the  said  defendant  the 
following  described  personal  property,  under  a  contract  in  writ- 
ing, by  the  terms  of  which  the  defendant  agreed  to  pay  the  plain- 
tiff the  sum  of dollars,    as   the   purchase  price  thereof, 

within  two  years  thereafter,  and  the  plaintiff  agreed  to  sell  the 
same  to  the  defendant  upon  such  payment  being  made. 

II.  That  the  defendant  has  made  the  following  payments  on 
account  thereof  and  none  other,  to  wit : . 

III.  That  it  was  provided  in  said  contract  that  the  title  to  said 
property  should  remain  in  the  plaintiff  until  full  payment  should 
be  made  of  the  said  purchase  price  therein  mentioned. 

IV.  That  on  or  about  the  day  of ,  19 ,  at 

,  in  said  county,  the  defendant  wrongfully  took  said  prop- 
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erty,  and  without  the  consent  of  plaintiff  sold  the  same,  and  con- 
verted the  same  to  his  own  use,  to  the  plaintiff's  damage  in  the 
sum  of dollars. 

§  902.     Complaint — ^For  Goods  Wrongfully  Taken  from  Posses- 
sion of  Plaintiff's  Assignor— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains  and  alleges: 

L    That  at  the  time  hereinafter  mentioned,  one owned 

and  was  lawfully  possessed  of  the  following  described  property, 
of  the  value  of dollars. 

n.    That  on  the day  of ,  19 ,  at in 

said  county,  the  defendant  wrongfujly  took  said  goods  from  the 
possession  of  said ,  and  ever  since  has  detained  the  same. 

in.    That  on  the day  of ,  19 ,  said 

assigned  and  set  over  to  the  plaintiff  said  goods,  and  also  his  claim 
to  damages  for  said  taking  and  detention. 

lY.    By  reason  of  the  premises,  the  plaintiff  has  sustained  dam- 
age in  the  sum  of dollars. 

[Demand  of  judgment.] 

§  903.    Complaint — For  Goods  Wrongfully  Taken  from  Posses- 
sion of  Bailee— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  at  the  time  hereinafter  mentioned,  the  plaintiff  was 
and  still  is  the  owner  of  the  following  described  goods,  which 

goods  were  then  in  the  possession  of ,  with  whom  the 

plaintiff  had  left  the  same  for  safekeeping. 

II.  That  on  the  • day  of ,  19 ,  at ,  in 

said  county,  the  defendant  wrongfully  took  said  goods  from  the 

possession  of  said and  still  detains  the  same  from  the 

plaintiff  without  his  consent,  to  the  damage  of  the  plaintiff 

dollars. 

III.  That  before  this   action,  to   wit,  on  the  day  of 

•,  19 ,  plaintiff  became  entitled  to  the  immediate  and 


exclusive  possession  of  said  goods. 
[Demand  of  judgment.] 
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§  904.    ComplaiiLt— Against    One    in    Possession   Innocently^ 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

L  That  plaintiff  is  and  was  at  all  the  times  herein  mentioned 
the  owner  of  the  following  property: . 

II.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  one '—  wrongfully  took  said  goods  and  chat- 
tels from  the  possession^ of  the  plaintiff,  and  unjustly  detained  the 
same. 

III.  That  thereafter  the  same  came  into  the  possession  of  the 
defendant,  who  refused  to  deliver  them  to  the  plaintiff,  although, 

before  this  action,  to  wit,  on  the day  of ,  19 , 

the  plaintiff  duly  demanded  of  the  defendant  possession  of  the 
same. 

rV.  That  the  defendant  still  unlawfully  withholds  and  detains 
said  goods  and  chattels  from  the  iwaeession  of  the  plaintiff  to  his 
damage dollars. 

[Demand  of  judgment.] 

§  905.    Complaint — On  Fire  Policy— By  tbe  Insured— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  the  defendant  is  a  corporation  duly  organized  under 
the  laws  of  — « . 

II.  That  the  plaintiff  was  the  owner  of  the  building,  known  as 

No. street,  in  the  city  of ,  county  aforesaid,  at  the 

time  of  its  insurance  and  destruction  [or  injury]  by  fire  as  here- 
in nftor  mentioned. 

III.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made,  executed  and  delivered  to  plain- 
tiff its  policy  of  insurance  in  writing,  a  copy  of  which  is  annexed 
hereto,  and  made  part  of  this  complaint. 

rV.    That  on  the day  of ,  19 ,  said  building 

was  partially  destroyed  by  fire. 

V.  That  the  plaintiff  was  thereby  damaged  in  the  sum  of 
' dollars. 

VI.  That  plaintiff  has  performed  all  the  terms  and  conditions 
of  said  policy  on  his  part  to  be  performed. 
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VII.    That  the  defendcmt  has  not  paid  the  said  loss,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

[Annex  a  copy  of  policy.] 

§  906.    Complaint — On  Fire  Policy— Loss  Payable  to  Mortgagee 
— ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  the  defendant  is  a  corporation  duly  organized  under 
the  laws  of . 

II.  That  was  the  owner  of  the  building,  known  as 

No.  -^ street,  in  the  city  of ,  county  aforesaid,  at  the 

time  of  its  insurance  and  destruction  [or  injury]  by  fire  as  here- 
inafter mentioned. 

III.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made,  executed  and  delivered  to  said 

its  policy  of  insurance  in  writing,  a  copy  of  which  is 

annexed  hereto,  and  made  part  of  this  complaint. 

rV.     That  on  the day  of ,  19 ,  said  building 

was  partially  destroyed  by  fire. 

V.    That  on  the day  of ,  19 ,  the  said  insured 

made,  executed,  and  delivered  to  plaintiff  his  mortgage  on  said 
premises,  to  secure  the  payment  to  said  plaintiff  of  the  sum  of 
dollars,  and  assigned  said  policy  to  plaintiff,  as  further  se- 
curity, and  thereupon  defendant,  at  the  request  of  plaintiff  and 
of  the  insured,  indorsed  on  said  policy,  **loss,  if  any,  payable  to 
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VI.    That  said  mortgage  and  the  debt  secured  thereby  is  wholly 
unpaid  and  unsatisfied. 

[Continue  as  in  preceding  form.] 
[Demand  of  judgment.] 

§  907.     Complaint — On  Judgment — General  Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.    That  on  the day  of ,  19 ,  in  the  superior 

court  of  the  county  of ,  in  this  state,  a  judgment  was 
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duly  given  and  made  by  said  court  in  favor  of  this  plaintiff,  and 
against  the  defendant  herein,  in  an  action  in  said  court  last 
above  named  pending,  -wherein  this  plaintiff  was  plaintiff,  and 

said  defendant  was  defendant,  for  the  sum  of dollars  [if 

the  judgment  provided  for  a  special  rate  of  interest,  add],  which 

said  judgment  bears  interest  from  the  date  thereof  at per 

centum  per  annum. 

II.  That  said  judgment  remains  wholly  unpaid. 

III.  That  defendant  is  a  resident  of  the  county  aforesaid. 
[Demand  of  judgment.] 

§  908.    Complaint — On  a  Foreign  Judgment  of  a  Court  of  Oen- 
eral  Jurisdiction— Form. 

■ 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

L    That    at    the   times   hereinafter   mentioned,  the  court  of 

,  in   and   for  the   county   of  ,  in  the  state  of 

,  was  a  court  of  general  jurisdiction,  duly  created  and 

organized  by  the  laws  of  said  state. 

n.    That  on  the  — -  day  of  ,  19 ,  the  plaintiff 

commenced  an  action  in  said  court  against  the  defendant;  that 
summons  was  duly  issued  and  personally  served  upon  said  de- 
fendant.   That  thereupon  such  proceedings  were  had  therein  in 

said  court,  that  on  the day  of ,  19 ,  a  judgment 

for dollars  was  duly  given  and  made  by  said  court  in  favor 

of  the  plaintiff,*  and  against  the  defendant  for  the  sum  of  $ . 

III.    That  no  part  thereof  has  ever  been  paid. 

rV.    That  defendant  is  a  resident  of  the  .county  aforesaid. 

[Demand  of  judgment.] 

§  909.    Complaint — On  a  Foreign  Judgment  of  an  Inferior  Tri- 
bunal— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  at  all  the  times  hereinafter  mentioned was 

a  justice  of  the  peace,  in  and  for  the  township  of ,  in  the 

county  of ,  and  state  of ,  having  authority  under 

and  by  virtue  of  an  act  of  said  state,  entitled ,  approved 
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on  the day  of ,  19 ,  to  hold  court,  and  having 

jurisdiction  as  such  over  actions  of  [state  jurisdiction  to  include 
the  cause  of  action]. 

II.  That  on  the  day  of  ,  19 ,  at  , 

aforesaid,  the  plaintiff  commenced  an  action  against  the  defendant 
before  the  said  justice,  by  'filing  his  complaint,  and  causing  sum- 
mons to  be  duly  issued  by  said  justice,  on  that  day,  for  the  re- 
covery of  [state  what],  which  summons  was  duly  and  personally 
served  on  the  defendant. 

III.  That  on  the day  of ,  19 ,  in  said  action, 

the  plaintiff  recovered  judgment,  which  was  duly  given  and  made 
by  said  justice  against  the  defendant,  for  the  sum  of dol- 
lars, to  wit, dollars  for  said  debt,  with dollars  for 

interest  from  the  said  date,  and dollars  costs. 

lY.  That  defendant  has  not  paid  the  same,  nor  any  part 
thereof. 

[Demand  of  judgment.] 

§  910.    Complaint — ^Against  a  Witness,  for  Disobeying  Subpoena 
— Form. 

[Title  of  Court  and  Cause.] 

I.    That  defendant  is  a  resident  of ,  in  said  county. 

IT.    That  on  the day  of ,  19 ,  at ,  the 

plaintiff  caused  the  defendant  to  be  duly  served  with  a  subpoena 

commanding  him  to  attend  as  a  witness  in court,  in  and 

for  the   county   of  ,  in  this  state,  on  the  — —  day  of 

,  19 ,  there  to  give  testimony  on  behalf  of  the  plain- 
tiff in  an  action  in  said  court  pending,  wherein  this  plaintiff  was 
the  plaintiff,  and  one was  defendant. 

III.  That  at  the  same  time  the  defendant  demanded  his  witness 
fees  and  mileage  and  plaintiff  caused  the  same  to  be  paid  to  him. 

rV.  That  defendant  failed  to  attend  as  commanded,  whereby 
the  defendant  became  indebted  to  the  plaintiff  in  the  amount  of 
dollars,  according  to  the  provisions  of  the  statute  [de- 
scribe the  statute]. 

V.  That  by  reason  of  the  premises,  the  defendant  forfeited 
to  the  plaintiff  the  sum  of dollars. 

VI.  That  no  part  of  the  same  has  ever  been  paid, 

[Demand  of  judgment.] 
23 
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§  911.    Complaint — On  an  Undertaking  Given  in  Claim  and  De- 
livery— ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  heretofore  this  plaintiff  cammenced  an  action  in  the 

court,  against ,  to  recover  possession  of  specific 

personal  property. 

II.  That  in  the  course  of  said  action  such  proceedings  of  claim 
and  delivery  under  and  pursuant  to  the  statute  were  had,  that 
on  the day  of ,  19 ,  the  defendants  made  and  de- 
livered to  the  sheriff  for  the  use  of  this  plaintiff,  pursuant  to  the 
statute,  their  written  undertaking,  of  which  the  following  is  a 
copy  [copy  of  the  undertaking]. 

III.  That  the  personal  property  referred  to  in  said  undertak- 
ing was  delivered  [or  released]  to  the  said ,  defendant  in 

said  action,  pursuant  to  said  undertaking,  and  to  a  requisition  of 

said  ,  defendant  in  said  action,  made  pursuant  to  law, 

and  said  undertaking  was  thereupon  delivered  to  this  plaintiff. 

IV.  That  such  proceedings  were  afterward  had,  that  on  the 

day  of ,  19 ,  judgment   was   rendered    against 

,  the  defendant,  in  said  action  that  the  plaintiff  recover 

possession  of  said  property,  or  the  sum  of dollars,  in  case  a 

delivery  could  not  be  had. 

V.  That  the  defendant  has  not  returned  said  property,  nor 
otherwise  paid  or  satisfied  said  judgment,  although  demand  has 
been  made  upon  him. 

VI.  That  this  plaintiff  thereafter  caused  execution  to  be  is- 
sued on  said   judgment   against   the   said   defendant,  , 

which  execution  has  been  returned  wholly  unsatisfied. 

VII.  That  the  defendant  has  not  paid  said  judgment,  nor  any 
part  thereof. 

[Demand  of  judgment.] 

§  912.     Complaint — On  an  Undertaking  for  Costs  and  Damages 
on  Attachment — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.     That  heretofore  an  action  was  commenced  in  the 

court   of   the  by  the  defendant ,  against  this 
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plaintiff;  that  in  said  action  the  said made  application 

to  the  said  court  for  a  writ  of  attachment  against  the  property  of 

this    plaintiff    and    thereupon    the    defendants,  and 

,  on  the day  of ,  19 ,  at ,  in 

said  county,  executed  and  filed  according  to  law,  for  the  benefit 
of  this  plaintiff,  pursuant  to  section  539  of  the  Code  of  Civil  Pro- 
cedure, a  written  undertaking,  of  which  the  following  is  a  copy 
[copy  of  the  undertaking]. 

II.  That  pursuant  to  said  application  and  undertaking,  the 
writ  of  attachment  issued  in  due  form  of  law,  directed  to  the 
sheriff  of  said  coimty,  whereby  the  said  sheriff  was  required  to 
attach  and  safely  keep  sufficient  property  of  this  plaintiff  to  sat- 
isfy the  demand  of  the  said  in  said  action,  to  wit,  the 

sum  of dollars,  together  with  costs  and  expenses. 

III.  That  the  said  sheriff  of  said  county,  pursuant  to  said  writ 
of  attachment,  levied  upon  the  following  personal  property  of 
plaintiff,  to  wit : ,  and  removed  the  same  from  the  posses- 
sion of  this  plaintiff;  that  thereby  plaintiff  lost  the  sale  of  the 
goods  attached  and  moreover  plaintiff's  credit  became  thereby 
greatly  injured,  all  to  his  damage dollars. 

IV.  That  such  proceedings  were  had  in  the  suit  aforesaid  that 

this   plaintiff,    on   the day  of ,  19 ,  recovered 

judgment  therein,  which. was  duly  given  and  made  by  said  court 

against  the  said  plaintiff  therein,  for  the  sum  of dollars, 

his  costs  of  defending  said  action. 

V.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  this  plaintiff  demanded  payment  of  the  said  judg- 
ment from  said . 

VI.  That  he  has  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

§  913.    Complaint — ^On  an  Undertaking  Oiven  to  Procure  the 
Release  of  an  Attachment — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the  day  of ,  19 ,  an  attachment 

against  the  property  of was  issued  out  of  the 

court,  in  an  action  commenced  by ,  the  plaintiff  herein, 
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against  the  said ,  defendant  herein,  to  recover  the  sum  of 

dollars. 

II.    That  afterward,  on  the  day  of ,  19 ,  at 

",  the  said appeared  in  said  action,  and  applied 


for  a  release  of  said  attachment,  and  that  the  defendants  herein, 

and ,  thereupon  executed  and  delivered  to  this 

plaintiflf  a  written  undertaking  pursuant  to  law,  a  copy  of  which 
is  hereto  annexed  and  made  a  part  of  this  complaint,  marked 
** Exhibit  A." 

III.  That  upon  delivery  of  said  undertaking  the  said  attach- 
ment was  discharged  and  the  property  was  released,  and  that  sub- 
sequently,   on    the   day  of -,  19 ,  said  plaintiff 

recovered  judgment  against  the  said  ,  which  was  duly 

given  and  made  in  said  action,  for dollars,  damages  and 

costs,  which  judgment  was  duly  entered  and  docketed  on  the 

day  of ,  19 ,  and  that  said  judgment  has  not  been 

paid. 

IV.  That  on  the  day  of ,  19-^ ,  this  plaintiflf 

demanded  of  the  defendants  herein  payment  of  said  judgment, 
which  was  by  each  and  all  of  them  refused. 

V.  That  they  have  not  paid  the  same,  nor  any  part  thereof. 
[Demand  of  judgment.] 

[Annex  copy  of  undertaking,  marked"* Exhibit  A.'*] 

§  914.    Complaint — On  an  Undertaking  Oiven  in  Injunction — 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That   on  the  day  of  ,  19 ,  in  an  action 

brought  by  against  this  plaintiff,  an  injunction  issued 

out  of  the  superior  court  of  the  county  of was  served  on 

this  plaintiff,  enjoining  him  from . 

II.  That  upon  the  issuing  of  the  said  injunction,  the  defend- 
ants gave  an  undertaking  required  by  section  529  of  the  Code  of 
Civil  Procedure  [or  by  law],  of  which  the  following  is  a  copy 
[copy  of  undertaking]. 

III.  That  such  proceedings  were  had  in  the  said  action  that 
it  was  finally  decided  by  the  court,  and  thereby  adjudged,  that 
the  said was  not  entitled  to  the  said  injunction. 
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IV.  That  plaintifif  employed  counsel  in  dissolving  said  injunc- 
tion and  was  compelled  to  and  did  pay  him  therefor  the  sum  of 
dollars. 

V.  That  the  damages  so  sustained  by  this  plaintiff,  by  reason 

of  the  said  injunction,  amounted  to  the  sum  of dollars,  and 

interest  thereon  from  the day  of ,  which  the  court 

on  that  day  awarded  to  this  plaintiff. 

VI.  That  no  part  thereof  has  been  paid. 
[Demand  of  judgment.] 

§  916.    Complaint— On  a  Bon^  for  the  Fidelity  of  a  Clerk- 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains,  and  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  covenanted  with  the  plaintiff,  that  if 

the  said should  not  faithfully  perform  his  duties  as  a 

clerk  to  the  plaintiff,  or  should  fail  to  account  to  the  plaintiff  for 
all  moneys,  evidences  of  debt,  or  other  property  received  by  him 
for  the  use  of  the  plaintiff,  the  defendant  would  pay  to  the  plain- 
tiff whatever  loss  he  might  sustain  by  reason  thereof,  not  exceed- 
ing   dollars. 

n.    That  between  the  — —  day  of ,  19 ,  and  the 

day  of ,  19 ,  the  said received  moneys 

and  other  property,  amounting  to  the  value  of dollars,  for 

the  use  of  the  plaintiff,  for  which  he  has  not  accounted  to  him. 

III.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 
in  the  sum  of ►  dollars. 

[Demand  of  judgment.] 

§  916.    Complaint — ^On  UndertakingB  Oiven  in  Actions — ^Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  made  an  undertaking,  a  copy  of  which 
is  hereto  annexed  as  a  part  of  this  complaint,  marked  ''Exhibit 
A." 
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II.  That  thereafter,  at ,  judgment  was  duly  given  in  the 

action  therein  mentioned  against  the  plaintiff  therein,  for  the  sum 
of dollars,  no  part  whereof  has  been  paid. 

in.    That  on  the day  of ,  an  execution  thereon 

against  the  property  of ,  was  issued  to  the  sheriff  of  said 

county,  which  was,  on  the day  of ^  19 ,  returned 

wholly  unsatisfied. 

[Demand  of  judgment.] 

[Annex  copy  of  undertaking.] 

§  917.     Complaint— Vendor  Against  Purdiaser  for  Breach  of 
Agreement  to  Purchase — ^Fonu. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in 

the  county  of ,  and  state  of ,  the  plaintiff  and 

defendant  entered  into  an  agreement,  of  which  the  following  is 
a  copy  [insert  copy], 

n.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  was  the  owner  in  fee  simple  of  the  said 
property,  and  the  same  was  free  from  all  encumbrances,  as  was 
made  to  appear  to  the  defendant,  and  at  said  time  and  place  he 
tendered  to  the  defendant  a  sufficient  deed  of  conveyance  of  the 
same  and  demanded  the  payment  by  the  defendant  of  the  said 
sum. 

III.  That  the  value  of  said  property  to  plaintiff  is  and  was  the 

sum  of dollars,  and  the  excess  of  the  amount  which  would 

have  been  due  plaintiff  under  said  contract  over  the  value  of  said 
property  to  him  is  the  sum  of dollars. 

IV.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 
in  the  sum  of dollars,  no  part  of  which  has  ever  been  paid. 

[Demand  of  judgment.] 

§  918.    Complaint — By  Surety  Against  Principal  for  Payment 
on  Appeal  Bond — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains,  and  alleges: 

I.     That  on  the  day  of '■ — ,  19 ,  at  — ; ,  a 

judgment  was  duly  given  and  made  in  the  court  of 
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,  against  the  defendant,  in  favor  of  one  ,  for 


dollars,  from  which  the  said  defendant  appealed. 


11.    That  on  the day  of ,  19 ,  at  the  request  of 

defendant,  the  plaintifE  executed  an  undertaking,  a  copy  of  which 
is  hereto  annexed,  marked  '* Exhibit  A"  and  made  a  part  hereof. 

in.    That  on  the day  of ,  19 ,  the  said  appeal 

was  dismissed,  with dollars  costs  and  damages. 

IV.  That  on  the day  of ,   19 ,  the  plaintiff 

paid dollars,   upon  the   said  undertaking,   to   the   said 

V.  That  the  defendant  has  not  paid  the  same  to  plaintiff,  nor 
any  part  thereof,  although  demand  has  been  made,  upon  him  so 
to  do. 

VI.  That  defendant  is  a  resident  of  the  county  of • — 

aforesaid. 

[Demand  of  judgment.] 

[Here  attaoh  copy  of  undertaking  and  mark  it  ** Exhibit  A."] 

§  919.    Complaint — On  an  Undertaking  for  Costs  of  Appeal — 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the  day  of ,  19 ,  judgment  was 

rendered  by  the court  of  the  county  of ,  state 

aforesaid,   in   favor   of   the   above-named  plaintiff,  against  one 

for  the  sum  of dollars ;  and  that  on  the day 

of ,  19 ,  the  said appealed  to  the 


court  of  said of  said  state  from  the  said  judgment. 

II.  That  upon  said  appeal  the  defendants  duly  made  and  filed, 
for  the  use  of  the  plaintiff,  their  written  undertaking,  of  which 
the  following  is  a  copy  [copy  undertaking], 

III.  That  on  the day  of ,  19 ,  the  judgment 

was  rendered  upon  the  appeal  by  the  said court  in  favor 

of  plaintiff  for  the  sum  of dollars,  costs  and  damages  on 

the  appeal. 

rV.    That  he  has  not  paid  the  same,  nor  any  part  thereof. 

[Demand  of  judgment.] 
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§  820.     Complaint — ^Undertaking  for  Costs  and  Damages  on  an 
Arrest — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 
I.    That  heretofore  an  action  was  commenced  in  the 


court  of  the of county  of ,  state  afore- 
said by  one ,'  against   this  plaintiff,   wherein  the   said 

made  application  to ,  judge  of  said  court,  for 

an  order  of  arrest  against  this  plaintiff,  whereupon  the  defend- 
ants, on  the day  of ,  19 ,  at ,  executed 

and  filed,  for  the  benefit  of  this  plaintiff,  pursuant  to  law,  a  writ- 
ten undertaking,  of  which  the  following  is  a  copy  [copy  under- 
taking] . 

II.  That  thereupon,  pursuant  to  said  application  and  under- 
taking, an  order  was  made  by  the  judge  of  said  court  for  the 

arrest  of  this  plaintiff,  and  thereby  the  said required  the 

sheriff  of county  to  arrest  this  plaintiff,  and  hold  him  to 

bail  in  the  sum  of dollars. 

III.  That   this  plaintiff  was,   on  the day  of , 

19 ,  arrested  by  the  sheriff  of  the ,  under  said  order, 

an^  was  unjustly  detained  and  deprived  of  his  liberty  thereunder 
for  the  space  of days,  to  his  damage dollars. 

IV.  That  such  proceedings  were  afterward  had  in  said  action 

that  this  plaintiff,  on  the day  of ,  19 ,  recovered 

a  judgment  tiherein,  which  was  duly  given  by  said  court  in 

favor  of  plaintiff  herein   against   the   defendant ,  for 

dollars. 

V.  That  on  the day  of ,  19 ,  at ,  this 

plaintiff  demanded  payment  of  said  judgment  and  damages  from 
the  defendants. 

VI.  That  they  have  not  paid  the  same,  nor  any  part  thereof. 

VIL    That  the  defendant is  a  resident  of  the  county 

of . 

[Demand  of  judgment.] 
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§  921.    Complaint — On  an  Undertakinj^,  on  Belease  from  Arrest 
— ^Form. 

[Title  of  Gonrt  and  Cause.] 
The  plaintiff  alleges : 

I.    That  on  the  day  of  ,  19 ,  at  , 

under  an  order  of  arrest  duly  granted  by ,  a  judge  of  the 

court,  against  one ,  in  an  action  brought  in  the 

said  court  by  the  plaintiff  herein   against  the  said  , 

■  was  arrested  by  the  sheriff  of  the  county  of . 


n.    That  on  the  day  of ,  19 ,  at ,  in 

said  county,  the  defendants  undertook,  in  the  sum  of  

dollars,  that  the  said should,  if  released,  render  himself 

at  all  times  amenable  to  the  process  of  the  court  during  the  pen- 
dency of  the  said  action,  and  to  such  as  might  be  issued  to  enforce 
the  judgment  therein,  a  copy  of  which  undertaking  is  hereto 
annexed,  marked  ''Exhibit  A,"  and  made  a  part  hereof. 

III.  That  thereupon  the  said was  released. 

IV.  That  on  the day  of ,  19 — ^,  judgment  was 

rendered  for  the  plaintiff  in  the  said  action,  for dollars. 

V.  That  on  the day  of ,  19 ,  execution  was 

issued  against  the  property  of  the  said ,  under  the  said 

judgment,  but  the  sheriff  has  made  return  that  no  property  was 
found. 

VI.  That  on  the day  of ,  19 ,  execution  was 

issued  against  the  person  of  the  said  ,  under  the  said 

judgment,  but  the  sheriff  has  made  return  that  he  could  not  be 
found. 

VII.  That  the  said  judgment  has  not  been  paid,  nor  any  part 
thereof. 

VIII.  That  by  reason  of  the  premises  plaintiff  has  been  dam- 
aged in  the  sum  of dollars. 

[Annex  copy  of  undertaking,  marked  ** Exhibit  A."] 

[Demand  of  judgment.] 
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§  922.     Complaint — ^Against  a  Builder,  for  not  Completing,  With 
Special  Damage  for  Loss  of  Rent— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  and  the  defendant  entered  into  an  agree- 
ment, of  which  a  copy  is  hereto  annexed,  made  a  part  of  this  com- 
plaint, and  marked  ** Exhibit  A." 

II.  That  the.  plaintiff  duly  performed  all  the  terms  and  condi- 
tions thereof  on  his  part  to  be  performed. 

III.  That  the  defendant  entered  upon  the  performance  of  the 
work  imder  said  contract,  but  although  the  time  for  the  comple- 
tion of  the  said  building  expired  before  commencement  of  this  ac- 
tion, he  neglects  and  refuses  to  complete  the  same. 

IV.  That  the  plaintiff,  on  the day  of ,  19 ,  at 

,   made   an   agreement  with   one ,  whereby  he 

agreed  to  let,  and  said agreed  to  hire,  the  said  building 

for months,  from  the day  of ,  19 ,  to  the 

day  of ,  19 ,  at  the  monthly  rent  of dol- 
lars, of  which  the  defendant  had  notice. 

V.  That  by  reason  of  the  defendant's  failure  to  complete  the 
contract  aforesaid  on  his  part,  the  plaintiff  has  been  unable  to 
give  said occupancy  thereof,  and  has  been  thereby  de- 
prived of  the  profits  of  said  lease,  to  his  damage dollars. 

[Demand  of  judgment.] 

[Annex  agreement  marked  ** Exhibit  A."] 

§  923.     Complaint — Warranty  as  to  Qnantily— Form. 

[Title  of  Court  and  Caiise.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  warranted  a  certain  farm  in 

township, county,  state  of ,  to  contain 

acres  of  land,  ani  thereby  induced  the  plaintiff  to  purchase  the 
same  from  him,  and  pay  to  him dollars  therefor.  ^ 

n.    That  the  said  farm  contained  only acres,  instead  of 

acres,  the  quantity  sold  to  plaintiff  by  defendant. 
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m.    That  plaintiff  was  damaged  thereby  in   the   amount   of 
dollars. 


[Demand  of  judgment.] 

§  924.     Complaint — Breach  of  Covenant  of  Warranty— Another 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant,  by  his  deed  of  that  date,  duly  exe- 

euted,  in  consideration  of dollars,  sold  and  conveyed  in  fee 

simple,  to  the  plaintiff,  the  following  described  land. 

II.  That  the  defendant,  by  the  same  deed,  covenanted  as  fol- 
lows [copy  the  covenant]. 

III.  That  one  G.  H.,  at  the  time  of  the  execution  of  the  said 
deed  and  from  thence,  had  lawful  right  and  paramount  title  to 
the  said  premises,  and  by  virtue  thereof,  after  the  execution  of 

said  deed,  on  the day  of ,  19 ,  entered  upon  the 

possession  thereof,  and  ousted  and  dispossessed  by  due  process  of 
law,  and  kept,  and  still  keeps,  the  plaintiff  from  the  possession  of 
the  same.    That  the  plaintiff  has  also  been  compelled  to  pay  the 

costs  and  charges  sustained  by  the  said ,  in  prosecuting 

a  certain  action  in  the court,  in county,  for  the 

recovery  of  said  premises,  which  amounted  to dollars,  and 

to  pay  out  the  additional  sum  of dollars  in  endeavoring  to 

defend  such  action. 

IV.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 
in  the  sum  of dollars. 

[Demand  of  judgment.] 

§  925.     Complaint— Warranty  of  Title— Form, 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  sold  to  the  plaintiff  the  following  de- 
scribed property : ,  for dollars. 

n.  That  it  was  a  part  of  the  terms  and  consideration  of  said 
contract  of  sale,  that  the  defendant  had  the  lawful  right  and  title 
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to  so  sell,  and  to  transfer  the  ownership  of  said  goods  to  the 
plaintiff. 

m.  That  the  defendant  had,  in  fact,  no  right  or  title  to  sell 
or  dispose  of  said  goods. 

IV.    That  one then  was  the  owner  of  said  goods,  and 

afterward,   on  the  day  of  < ,  19 ,  he  demanded 

possession  of  the  same  from  the  plaintiff;  and  the  plaintiff  was 

compelled,  and  did  then  deliver  them  up  to. ,  and  they 

were  wholly  lost  to  the  plaintiff. 

y.  That  by  reason  of  the  premises  the  plaintiff  was  misled 
and  injured,  to  his  damage  in  the  sum  of dollars^ 

[Demand  of  judgment.] 

§  926.    Complaint— On  Warranty  of  Quality— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the   defendant   warranted   the   following,  to   wit: 

,  to  be  of  good  quality,  and  thereby  induced  the  plaintiff 

to  purchase  the  same  of  him,  and  to  pay  to  him dollars 

therefor,  all  of  which  plaintiff  paid,  relying  upon  said  warranty. 

II.  That  the  said  goods  were  not  then  of  good  quality  but  were 
of  inferior  quality  in  this  [state  reason],  whereby  plaintiff  was 

damaged  in  the  sum  of dollars,  no  part  of  which  has  ever 

been  paid. 

[Demand  of  judgment.] 

§  927.    Complaint — On  Warranty  of  Soundness — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  sold  to  the  plaintiff  a  horse,  for 

dollars. 

II.  That  by  the  said  contract  of  sale  the  defendant  warranted 
the  said  horse  to  be  sound,  and  thereby  induced  the  plaintiff  to 
purchase  the  same  of  him,  and  to  pay,  and  plaintiff  did  pay,  him 
therefor  the  said  price  of dollars. 
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m.  That  tlie  said  horse  was  at  the  time  of  said  sale  unsound 
in  this :  that  [state  wherein  he  was  unsound] . 

IV.  That  the  plaintiff  was  misled  and  injured  thereby,  and  has 
sustained  damages  by  reason  of  the  premises,  to  the  amount  of 
dollars,  no  part  of  which  has  ever  been  paid. 

[Demand  of  judgment.] 

§  928.     Complaint — ^Assault — Oommon  Form. 

[Title  of  Cpurt  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county ,the  defendant  violently  assaulted  the  plaintiff,  and  in- 
jured him  as  follows:  [describe  the  violence  used,  and  its  conse- 
quences] ;  to  his  damage dollars,  no  part  of  which  has  ever 

been  paid. 

[Demand  of  judgment.] 

§  929.    Complaint — ^Assault — ^With  Special  Damages— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges  : 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  assaulted   the    plaintiff   as   follows: 


n.  That  the  plaintiff  was  thereby  rendered  incapable  of  at- 
tending to  his  business  for weeks  thereafter,  and  was  com- 
pelled to  and  did  pay dollars  for  medical  attendance,  and 

has  been  ever  since  disabled,  to  wit:  [insert],  to  his  damage  in 
the  sum  of dollars. 

[Demand  of  judgment.] 

§  930.  Complaint — ^Against  a  Corporation  for  Damages  Caused 
by  an  Assault  and  Forcible  Ejection  from  a  Car — 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  at  the  time  hereinafter  mentioned,  the  defendant  was, 
and  now  is  a  corporation,  duly  organized  under  and  pursuant  to 
the  laws  of  this  state,  and  was  the  owner  of  and  operated  a  certain 
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railroad  known  as  the railroad,  and  was  a  common  car- 
rier of  passengers  between and . 

II.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  was  a  passenger  upon  one  of  the  cars 
of  defendant  and  then  and  there  the  defendant  with  unnecessary 
violence  assaulted  the  plaintiff  and  forcibly  ejected  him  there- 
from   . 

III.  That  the  plaintiff  was  thereby  rendered  incapable  of  at- 
tending to  his  business  for weeks  thereafter,  and  was  com- 
pelled to  pay  — ■• dollars  for  medical  attendance  and 

dollars  for  medicines. 

IV.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 
in  the  sum  of dollars. 

[Demand  of  judgment.] 

§  931.    Complaint — Assault    and    False    Imprisoiunent — Short 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  assaulted  and  beat  the  plaintiff,  and 

imprisoned  him  for ,  to  his  damage  in  the  sum  of 

dollars. 

[Demand  of  judgment.] 

§  932.    Complaint — False  Imprisomnent — Common  Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  imprisoned  him  for  days  [or 

hours,  as  the  case  may  be],  without  probable  cause,  to  the  damage 
of  the  plaintiff  in  the  sum  of dollars. 

[Demand  of  judgment.] 

§  933.    Complaint — ^Malicious  Prosecution — Common  Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  caused  the  arrest  of  this  plaintiff  on 
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a  charge  of ,  upon  a  warrant  issued  from  the 


court  of ,  and  the  plaintiflE  was  imprisoned  for  

days. 

II.  That  in  so  doing  the  defendant  acted  maliciously  and  with- 
out probable  cause. 

III.  That  on  the day  of ,  19 ,  the  complaint 

of  the  defendant  was  dismissed. 

IV.  That   in   consequence    of   the    said    arrest,   the   plaintiflp 

,  and  has  been  otherwise  injured  in  his  good  name  and 

reputation,  and  by  reason  thereof  he  has  sustained  damage  in 
the  sum  of dollars. 

[Demand  of  judgment.] 

§  934.    Complaint — ^For  Malidons  Arrest  in  a  Civil  Action — 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the  day  of ,  19 ,  the  defendant 

commenced  an  action  in  the court  of  the against 

this  plaintiff  and  caused  to  be  made  therein  an  affidavit  in  which 
he  alleged  that  upon  said  affidavit  the  defendant  caused  to  be 
issued  an  order  of  arrest  against  this  plaintiff,  under  which  the 

plaintiff  was  arrested  and  imprisoned  for  the  space  of  , 

and  compelled  to  give  bail  in  the  sum  of dollars. 

II.  That  in  so  doing  the  defendant  acted  maliciously  and  with- 
out probable  cause. 

III.  That  on  the day  of ,  19 ,  such  proceed- 
ings were  had  in  such  action,  that  it  was  finally  determined  in 
favor  of  this  plaintiff,  and  judgment  was  rendered  for  him 
therein. 

IV.  That  by  reason  of  the  premises  plaintiff  htLS  been  damaged 
in  the  sum  of . 

[Demand  of  judgment.] 
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§  935.    Complaint— For  Libel— The  Words  Being  Libelous  in 
Themselves — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  published  in  a  newspaper  called  the 
the  following  words  of  and  concerning  the  plain- 
tiff:   . 


II.  That  the  said  publication  was  false  and  defamatory. 

III.  That  by  means  of  said  false  and  defamatory  publication 

the  plaintiff  was  injured  in  his  reputation,  to  his  damage 

dollars. 

[Demand  of  judgment.] 

§  936.    Complaint— For  Libel— The  Words  not  Being  Libelous 
in  Themselves — ^Fomu 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

L    That  the  plaintiff  is,  and  was,  on  and  before  the day 

of ,  19 ,  a  merchant,  doing  business  in  the  city  of 


II.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  published  in  a  newspaper  called  the 
the  following  words  concerning  the  plaintiff : . 

III.  That  the  defendant  meant  thereby  that , 

IV.  That  the  publication  was  false. 

y.    That  thereby  plaintiff  has   been  damaged  in  the  sum  of 
— ^ dollars. 


[Demand  of  judgment.] 

§  937.    Complaint— For  Slander— The  Words  Being  Actionable 
in  Themselves — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains,  and  alleges: 

That  on  the day  of ,  19 ,  at ,  in  said 

county,  the  defendant  spoke,  in  the  hearing  of  -. ,  of 
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and  concerning  the  plaintiff,  the  false  and  scandalous  words  fol- 
lowing   ,  to  the  damage  of  the  plaintiff dollars. 

[Demand  of  judgment.] 

§  938.    Complaint— For  EOander— Words  Spoken  in  a  Foreign 
Language — FomL 

[Title  of  Court  and  Cause.] 

The  plaintiff  complains,  and  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  the 

defendant,  in  the  presence  and   hearing   of  divers  persons  who 

understood  the language,  spoke  concerning  the  plaintiff 

the  following  words  in  the  said language  [here  set  forth 

the  words  in  the  German  or  foreign  language] ;  and  which  said 
words  signified,  and  were  understood  to  mean,  in  the  English 
language   [here  set  forth  a  correct  translation  of  the  words  in 

English] ;  and  the  said  —  words  were  so  understood  by 

the  said  persons  in  whose  presence  and  hearing  they  were  spoken. 

n.    That  the  defendant  meant  thereby  [set  forth  innuendo]. 

ni.    That  the  said  publication  was  false. 

rV.    That  in  consequence  [state  special  damage]. 

V.  That  by  reason  of  the  speaking  and  publication  of  the  said 
false  and  defamatory  wordjs  the  plaintiff  hath  been  injured  in  his 

reputation,  to  his  damage  dollars.     [If  special  injury  as 

to  business  is  alleged,  add,  after  the  word  ** reputation,"  the 
words  **and  business.*'] 

[Demand  of  judgment.] 

§  939.    Complaint — ^For  Injuries  I7  Collision  of  Vehicle — Form. 

[Title  of  Court  and  Cause,] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  the  plaintiff  was 

driving  along  the  public  highway  of  the  city  of ,  in  said 

county,  in  a  carriage  drawn  by  one  horse. 

II.  That  the  defendant  was  then  the  owner  of  a  wagon  and 
horse,  which  was  then  being  driven  along  said  highway,  in  the 
possession  of  defendant. 

III.  That  the  defendant  so  carelessly  drove  and  managed  said 

horse  and  wagon,  that  by  reason  of  his  negligence  said  wagon 
2i 
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struck  the  plaintiflE's  carriage  and  overthrew  the  same,  and  threw 
the  plaintiff  out  of  his  carriage  upon  the  ground,  whereby  the 
plaintiff  was  bruised  and  wounded,  and  was  for days  pre- 
vented from  attending  to  his  business,  and  was  compelled  to  ex- 
pend    dollars  for   medical    attendance    and  nursing,  and 

dollars  for  the  repair  of  his  said  carriage,  to  his  damage 

dollars. 

[Demand  of  judgment.] 

§  940.     Complaint — ^By  Passenger  Against  a  Railroad  for  Inju* 
ries  by  Collision — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the  day  of ,  19 ,  the  defendant 

was  a  corporation  duly  incorporated  under  the  laws  of  this  state, 

and  was  the  owner  of  a  certain  railroad,  known  as  the 

railroad,  and  was  a  common  carrier  of  passengers  thereupon  for 
hire,  between and ,  in  the  state  of . 

II.  That  on  that  day  the  defendant,  in  consideration  of  the 

sum  of dollars,  then  paid  to  it  by  the  plaintiff  therefor, 

undertook  and  agreed,  as  such  common  carrier,  to  transport  and 

convey  the  plaintiff  from to ,  as  a  passenger, 

and  the  plaintiff  thereupon  entered  one  of  the  cars  of  the  defend- 
ant to  be  so  conveyed  as  aforesaid  from  to  

aforesaid. 

III.  That  while  he  was  such  passenger,  at [or  near 

the  station  of ,  or  between  the  stations  of and 

] ,  a  collision  occurred  on  the  said  railroad  caused  by  the 

negligence  of  the  defendant  and  its  servants,  whereby  the  plain- 
tiff was  much  injured,  as  follows : . 

lY.    By  means  whereof  the  plaintiff  hath  been  damaged  in  the 
sum  of dollars. 

[Demand  of  judgment.] 
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§  941.  Complaint — By  Heirs,  Against  Bailroad,  for  Injuries  to 
Employee  Causing  Death,  Resulting  from  Defective 
Machinery — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiffs  allege : 

I.  That  the   plaintiff  is  the  widow   of  , 

deceased;  that  said  plaintiff  and  said  deceased  intermarried  on 
the day  of ,  19 . 

II.  That   the   plaintiff  is   the   only   child   of   said 

,  deceased ;  that  the  plaintiff  — > is  an  infant,  less 


than years  of  age ;  that  before  the  commencement  of  this 

action  said ,  his  mother,  was  by  an  order  of  the  above- 
entitled  court,  duly  made  and  given,  appointed  guardian  ad  litem 
of  said  infant,  for  the  purpose  of  appearing  for  him  in  this  action. 

III.  That  defendant  is  a  corporation. 

IV.  That  on  or  about  the day  of ,  19 ,  said 

defendant  was  the  owner  of,  and  engaged  in  running  and  oper- 
ating a  railroad  and  train  of  cars  in  the  county  of ,  state 

of . 

V.  That  on  said  day,  and  at  the  time  of  the  injuries  herein- 
after mentioned,  said ,  deceased,  was  employed  and  hired 

by  the  defendant  as  a  brakeman  on  said  train,  and  was  then  and 
there  acting  as  and  discharging  the  duties  of  such  brakeman. 

VI.  That  at  the  time  aforesaid  one  of  the  brake-wheels  and 

brake  machinery  on  said    train,    which    said  ,  as  such 

brakeman,  was  required  to  operate,  was  imperfectly  constructed, 
defective,  and  unsafe ;  that  said  imperfection,  defectiveness,  inade- 
quacy, and  unsafeness  could  have  been  by  said  defendant  discov- 
ered and  known  by  the  use  and  exercise  by  them  of  ordinary  care 
and  diligence,  and  were  at  the  time  aforesaid  known  to  said  de- 
fendant ;  but  the  same  were  unknown  to  the  said . 

VII.  That  at  the  time  aforesaid,  and  while  said was 

employed  and  engaged  in  the  duties  and  occupation  of  brakeman, 
as  aforesaid,  said  brake-wheel  and  brake  machinery,  by  reason  of 
the  imperfection,  defectiveness,  inadequacy,  and  unsafeness 
thereof,  broke  and  gave  way,  without  any  negligence  or  fault  of 
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said ,  by  reason  whereof  said was  cast  upon 

the  ground,  and  there  crushed  and  killed  by  said  train. 
VIII.    That  said  plaintiffs  were  wholly  dependent  upon  said 

for  subsistence  and  support,  and  by  reason  of  his  death 

are  left  utterly  helpless  and  destitute,  and  are  damaged  in  the 
sum  of dollars. 

[Demand  of  judgment.] 

§  942.     Complaint — For  Injuries  Caused  by  Negligence  on  a 
Bailroad,  in  Omitting  to  Oive  Signal— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the  day  of ,  19 ,  the  defendant 

was  a  corporation  duly  incorporated  under  and  pursuant  to  the 
laws  of  this  state,  and  was  the  owner  of  a  certain  railroad,  known 

as railroad,  together  with  the  track,  rolling  stock,  and 

other  appurtenances  thereto  belonging. 

n.  That  on  that  day  the  plaintiff  was  traveling  in  a  carriage 
along  the  public  highway,  from to ,  which  pub- 
lic highway  crosses  the  railroad  aforesaid,  at  ,  and  as 

the  plaintiff  had  reached  said  crossing,  the  defendants  carelessly 
and  negligently  caused  one  of  their  locomotives  [with  a  train  of 
cars  attached  thereto]  to  approach  said  crossing,  and  then  and 
there  to  pass  rapidly  over  the  track  of  said  railroad,  and  negli- 
gently and  carelessly  omitted  their  duty  while  approaching  said 
crossing,  to  give  any  signal  by  ringing  the  bell  or  sounding  the 
steam-whistle,  by  reason  whereof  the  plaintiff  was  unaware  of 
their  approach. 

III.  That  in  consequence  thereof,  the  locomotive  struck  the 
plaintiff's  horse,  and  upset  the  plaintiff's  carriage,  and  plaintiff 
was  thrown  upon  the  ground  with  such  force  as  to ; . 

IV.  That  thereby  the  plaintiff  was  put  to  great  pain,  and  was 

and  still  is  prevented  from  going  on  with  his  business  as , 

and  is,  as  he  believes,  permanently  injured,  and  was  otherwise 

greatly  injured,  and  was  compelled  to  expend dollars  for 

medical  attendance  and  nursing,  to  his  damage  dollars. 

[Demand  of  judgment.] 
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§  943.     Complaint— By  Executor  or  AdminiBtrator,  Against  a 
Bailroad  Company,  for  Injuries  Causing  Death— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff,  as  the  executor  [or  administrator]  of  the  estate 
of ,  deceased,  complains  and  alleges: 

L    That  on  the  day  of ,  19 ,  the  defendant 

was  a  corporation  duly  organized  by  [or  under]  the  laws  of  this 
state  and  was  a  common  carrier  of  passengers  for  hire,  by  rail- 
road, between and . 

n.    That  on  that  day  said  defendant  received  one  , 

into  its  cars,  for  the  purpose  of  conveying  him  therein  as  a  pas- 
senger from to . 

in.    That  while  he  was  such  passenger,  at ,  a  station 

on  the  line  of  the  said  railroad,  in  the  county  aforesaid,  by  and 
through  the  carelessness  of  the  defendant  and  its  servants,  a  col- 
lision occurred  by  which  the  cars  of  said  railroad  were  thrown 

from  the  track,  and  the  car  in  which  the  said then  was 

precipitated  down  an  embankment,  and  the  said  was 

thereby  killed. 

IV.  That  said  deceased  left  a  will  which  was  duly  filed  for 
probate  and  that  thereafter  such  proceedings  were  had  in  the  mat- 
ter of  said  estate  that  on  the day  of ,  19 ,  by 

an  order  of  the  superior  court  of  the  county  of ,  duly 

given  and  made,  plaintiff  was  appointed  executor  of  said  last  will ; 
that  he  thereupon  qualified  and  letters  testamentary  were  duly 
issued  to  him,  which  letters  have  never  been  revoked. 

V.  That  by  reason  of  the  premises  the  plaintiff,  as  such  execu- 
tor, hath  sustained  damage  in  the  sum  of dollars. 

[Demand  of  judgment.] 


§  944.    Complaint — ^Against   a  Bailroad  for  Killing   Cattli 
Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  at  the  time  hereinafter  mentioned,  the  defendant  was 
a  corporation  duly  organized  under  the  laws  of  this  state,  and 
was  owner  of  a  ceftain  railroad  known  as  the railroad, 
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together  with  the  track,  cars,  locomotives,  and  other  appurte- 
nances thereto  belonging. 

II.  That  on  the  day  of  ,  19 ,  the  plaintiflE 

was  the  owner  and  possessed  of  certain  cattle,  to  wit,  five  cows 
and  two  oxen  [or  any  other  stock,  as  the  case  may  be],  of  the 

value  of dollars,  and  which  cows  and  oxen  casually,  and 

without  the  fault  of  said  plaintiff,  strayed  in  and  upon  the  track 
and  ground  occupied  by  the  railroad  of  the  said  defendant  at 
in  said  county. 

III.  That  the  said  defendants  by  its  agents  and  servants,  not 
regarding  its  duty  in  that  respect,  so  carelessly  and  negligently 
ran  and  managed  said  locomotives  and  cars,  that  the  same  ran 
against  and  over  the  said  cows  and  oxen  of  the  said  plaintiff,  and 

killed  and  destroyed  the  same,  to  the  plaintiff's  damage • 

dollars. 

[Demand  of  judgment.] 

§  945.  Complaint — Against  a  Municipal  Corporation,  for  Inju- 
ries Caused  by  Leaving  the  Street  in  an  Insecure 
State — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  the  defendant  is  a  municipal  corporation,  duly  organ- 
ized under  the  laws  of  this  state. 

n.  That,  among  other  things,  it  is,  by  its  charter,  made  its 
duty  to  keep  the  streets  in  said  city  in  good  order,  and  at  all 
times  properly  to  protect  any  excavations  made  in  said  streets, 
by  placing  lights  and  signals  thereat  to  indicate  danger. 

III.  That  a  certain  street  in  said  city,  known  as ,  was 

and  is  a  common  thoroughfare,  and  used  by  the  citizens  thereof 
and  others;  and  that  the  duty  of  said  defendant  as  to  said  street 
was,  and  became  at  the  time  hereinafter  mentioned,  a  matter  of 
public  and  general  concern. 

IV.  That  on  or  about  the day  of ,  19 ,  a  deep 

and  dangerous  excavation  [hole  or  trench]  was  dug  in  said  street 
[or  an  obstruction  was  placed  in  said  street,  and  negligently  left 
therein],  and  suffered  by  the  defendant,  during  a  night  on  or 
about  said  day,  to  remain  open,  exposed,  and  without  proper  pro- 
tection, and  without  any  light  or  signal  to  indicate  danger. 
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V.  That  the  plaintiflE  on  the  night  aforesaid  was  lawfully  trav- 
eling on  said  street,  and  was  wholly  unaware  of  danger,  and  was 
accidentally,  and  without  fault  or  negligence  on  his  part,  pre- 
cipitated into  said  excavation  [hole  or  trench],  whereby  he  re- 
ceived great  bodily  injury,  and  was  made  sick  and  sore,  and 
was  thereby  kept  to  his  bed,    and    detained  from  business  for 

days,  and  was  in  consequence  thereof  compelled  to  expend 

dollars  for  medical  attendance  and  nursing,  and  has  been 

made  permanently  lame,  to  his  damage dollars. 

[Demand  of  judgment.] 

§  946.     Complaint — ^For  Injuries  Caused  by  Leaving  a  Hatch- 
way Open — ^Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in. 

said  county,  the  defendant  was  the  occupant  of  the  [store  No. 

street],  and  had  possession  and  control  of  the  hatchway 

hereinafter  mentioned. 

n.  That  on  the  said  day  the  plaintiff  was  in  the  said  [store 
or  building],  by  permission  of  the  defendant,  for  the  purpose  of 
transacting  business  with  him  [or  in  the  discharge  of  his  duties 
as — state  what]. 

III.  That  the  hatehway  on  the  [second]  story  of  the  said  build- 
ing was  then  by  the  negligence  of  the  defendant,  left  open,  and 
not  in  any  manner  protected. 

rV.  That  in  consequence  thereof  the  plaintiff  fell  through  the 
said  hatchway,  and  was  much  injured  [state  special  damage,  if 
any,  as] ,  and  was  confined  to  his  bed  and  detained  from  business 

for  days,  was  compelled  to  expend  dollars  for 

medical  attendance  and  nursing,  and  has  been  made  permanently 
lame,  to  his  damage dollars. 

[Demand  of  judgment.] 

§  947.  Complaint — ^For  Injuries  Caused  by  Vicious  Dog*— Form. 
[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  was  the  keeper  [or  owner]  of  a  certain 
vicious  dog,  which  was  accustomed  to  bite  mankind. 
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II.  That  the  said  defendant,  well  knowing  the  premises,  did 
wrongfully  and  injuriously  keep  and  harbor  the  said  vicious  dog, 
and  wrongfully  and  negligently  suffered  such  dog  to  go  at  large, 
without  being  properly  guarded  or  confined. 

III.  That  while  so  kept  as  aforesaid,  the  said  dog  did  bite  and 
greatly  wound  this  plaintiff  [state  the  particulars],  whereby  this 
plaintiff  became  sick  and  sore  and  lame,  and  so  continued  for 
the  space  of  [six  months]  thence  next  following,  and  was  obliged 

to  pay,  and  did  expend  •■ —  dollars  for  medical  attendance 

consequent  thereon,  and  was  prevented  during  all  said  months  of 
sickness  from  attending  to  his  lawful  affairs,  to  his  damage 
dollars. 

[Demand  of  judgment.] 

§  948.    Complaint— For  Keeping  Dog  Accoatomed  to  Bite  Ani- 
mals— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  at  the  time  hereinafter  mentioned,  the  defendant 
wrongfully  kept  a  dog,  well  knowing  him  to  be  of  a  ferocious 
and  mischievous  disposition,  and  accustomed  to  attack  and  bite 
[sheep  and  lambs,  or  as  the  case  may  be] . 

II.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  said  dog,  while  in  the  keeping  of  the  defendant, 
attacked  and  bit  [or  hunted,  chased,  bit  and  worried],  [sheep  or 
lambs,  or  as  the  case  may  be],  of  the  plaintiff. 

III.  That  in  consequence  thereof,  the  said  [sheep  and  lambs, 
or  as  the  case  may  be]  of  the  plaintiff,  of  the  value  of dol- 
lars, died  and  became  of  no  value  to  the  plaintiff,  and  the  residue 
of  the  said  sheep  and  lambs  of  the  said  plaintiff,  being  also  of 
great  value,  were  injured,  and  rendered  of  no  value  to  the  plain- 
tiff, to  his  damage dollars. 

[Demand  of  judgment.] 

§  949.    Complaint— For  Shooting  Plaintiff's   Dog— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

That  on  the day  of ,  19 ,  at ,  in  said 

county,  the  defendant  maliciously  shot  and  killed  a  dog,  the  prop- 
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erty  of  the  plaintiff,  of  the  value  of dollars,  to  the  damage 

of  the  plaintiff dollars. 

[Demand  of  judgment.] 

§  960.    Complaint— Against  Physician  for  Maltreatment— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  the  defendant  is,  and  since  the day  of r-, 

19 ,  has  been  a  physician,  and  that  the  plaintiff,  at , 

in  the  month  of  ,  19 -,  employed  the  defendant  as 

such  to  cure  him  of  a  malady  from  which  he  had  suffered,  for 
compensation  to  be  paid  therefor,  and  for  that  purpose  the  de- 
fendant undertook,  as  a  physician,  to  attend  and  cure  the  plaintiff. 

II.  That  the  defendant  entered  upon  such  employment,  but 
did  not  use  due  and  proper  care  or  skill  in  endeavoring  to  cure 
the  plaintiff  of  the  said  malady,  in  this:  the  defendant  did  not 
[here  state  what  defendant  failed  to  do  that  he  should  have  done, 
or  what  he  did  that  he  should  not  have  done]. 

III.  That  by  reason  of  the  several  premises,  the  plaintiff  was 
injured  in  his  health  and  constitution,  suffered  great  pain,  was 
weakened  in  body,  and  was  obliged  to  and  did  expend  the  sum 

of dollars,  in  endeavoring  to  be  cured  of  the  said  sickness, 

which  was  prolonged  and  increased  by  the  said  unskillful  and 
improper  conduct  of  the  defendant,  to  the  damage  of  the  plain- 
tiff   dollars. 

[Demand  of  judgment.] 

§  951.    Complaint— For  Injury  to  Pledge— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  delivered  to  the  defendant  [describe 
articles] ,  the  property  of  this  plaintiff,  of  the  value  of dol- 
lars, as  a  pledge  to  the  defendant  to  secure  the  sum  of dol- 
lars, theretofore  loaned  by  the  defendant  to  the  plaintiff,  which 
articles  the  defendant  received  for  that  purpose,  and  agreed  with 
the  plaintiff  to  take  good  care  of  the  same  until  they  should  be 
redeemed  by  the  plaintiff. 
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II.  That  the  defendant  so  negligently  used  said  articles,  that 
they  became,  by  reason  of  his  negligence  and  carelessness,  greatly 
damaged  [state  injury] ,  and  were  rendered  of  small  value  to  the 
plaintiff,  to  his  damage dollars. 

[Demand  of  judgment.] 

§  952*    Complaint — ^For  Loss  of  Pledge— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  delivered  to  the  defendant  [describe 
articles],  the  property  of  this  plaintiff,  of  the  value  of dol- 
lars, by  way  of  pledge  to  the  defendant,  to  secure  the  sum  of 
dollars  theretofore  loaned  by  the  defendant  to  the  plain- 
tiff, which  articles  the  defendant  received  for  that  purpose,  and 
agreed  with  the  plaintiff  to  take  good  care  of  the  same  until  they 
should  be  redeemed  by  the  plaintiff. 

II.  That  the  defendant  has  failed  to  fulfill  said  agreement  on 
his  part ;  and,  on  the  contrary,  so  negligently  and  carelessly  kept 
said  articles,  that  while  they  were  in  his  possession  for  the  pur- 
poses aforesaid,  they  were  through  his  negligence  lost,  to  the  dam- 
age of  the  plaintiff dollars. 

[Demand  of  judgment.] 

§  953.     Complaint — Against  Hirer  of  Chattels,  for  not  Taking 
Proper  Care  of  Them— Form. 

[Title  of  Court  and  Cause.]  ^ 

The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  hired  and  received  of  the  plaintiff  the 

following  described  personal  property: of  the  value  of 

dollars,  for  the  period  of then  next  ensuing  at 

the  sum  of dollars  per  month. 

II.  That  the  defendant  did  not  take  proper  care  of  the  said 
furniture,  or  use  the  same  in  a  reasonable  or  proper  manner  dur- 
ing the  said  time,  but  took  so  little  care  thereof  that  it  became 

injured  and  deteriorated  in  value,  to  plaintiff's  damage  

dollar^. 

[Demand  of  judgment.] 
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§  964.    Oomplaint— Against  Innkeeper,  for  Loss  of  Baggage — 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 

the  keeper  of  a  common  innin  the  city  of ,  in  said  county, 

known  as  **the Hotel." 

II.  That  on  the day  of ,  19 ,  this  plaintiff  was 

received  by  the  defendant  into  the  said  inn  as  a  traveler,  together 

with  his  baggage,  consisting  of ,  of  the  value  of 

dollars   [here  describe  Articles],  the  property  of  the  plaintiff. 

m.  That  the  defendant  and  his  servants  so  negligently  and 
carelessly  conducted  themselves  and  misbehaved  in  regard  to  the 
same,  that  while  he  so  remained  at  said  inn,  his  said  trunk  was 
taken  away  from  the  room  of  the  plaintiff,  by  some  person  or 
persons  to  the  plaintiff  unknown;  and  thereby  the  same  was 
wholly  lost  to  the  plaintiff  to  his  damage dollars. 

[Demand  of  judgment.] 

§  956.     Complaint — ^For  Befosing  to  Becdve  Ouest — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.  That  at  all  times  herein  mentioned  defendant  was  the  keeper 

of  a  public  inn  in  the  city  of ,  county  of ,  known 

as  the Hotel. 

II.  That  on  said  date,  the  plaintiff,  who  was  then  traveling 

from  to  ,  came  to  said  inn  and  demanded  of 

defendant  that  he  be  received  and  lodged  as  a  guest  during  the 
night  and  day  next  ensuing. 

III.  That  plaintiff  was  ready  and  willing  and  tendered  de- 
fendant his  reasonable  charges  for  such  lodging. 

rV.  That  defendant  had  ample  room  and  accommodation  to 
receive  and  lodge  plaintiff  during  such  time,  but  refused  to  re- 
ceive him,  whereby  [allege  special  damage],  to  his  damage  in 
the  sum  of dollars. 

[Demand  of  judgment.] 


§§956,957  hillteb's  justices'  codb.  380 

§  966.     Complaint— Against  Warehouseman,  for  Injury  to  Ooods 
by  Neglect  to  Obey  Instructions — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant,  in  consideration  of  the  sum  of 

dollars,  then  and  there  paid  to  him  by  plaintiff,  agreed  to  store 

and   keep   safely   in   his  warehouse  at  ,  the  following 

goods,  the  property  of  the  plaintiff,  of  the  value  of dol- 
lars, consisting  of  [here  designate  goods],  for  the  term  of 

weeks  from  said  date,  and  then  safely  to  deliver  said  goods  to 
plaintiff  at  his  request,  and  then  and  there  received  said  goods 
for  such  purpose. 

II.  That  at  the  time  of  the  delivery  of  said  goods  to  defendant 
the  plaintiff  informed  him  that  it  was  necessary  to  the  preserva- 
tion of  said  goods  that  they  should  be  handled  with  care. 

III.  That  the  defendant  negligently  allowed  the  same  to  be  han- 
dled without  care,  and  roughly  moved  and  broken,  so  that  the 
same,  through  the  negligence  of  the  defendant  and  his  servants, 
became  entirely  ruined,  to  the  damage  of  the  plaintiff dol- 
lars. 

[Demand  of  judgment.] 

§  957.    Complaint — ^Against  Common  Carrier,  for  Breach  ot 
Duty — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant 
was  a  common  carrier  of  goods  for  hire,  between  the  places 
hereinafter  named. 

II.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  one plaintiff,  delivered  to  the  defendant  cer- 
tain goods,  the  property  of  the  plaintiff,  to  wit  [designate  the 

goods] ,  of  the  value  of dollars,  and  the  defendant,  as  such 

carrier,  received  the  same,  to  be  by  him  safely  carried  to , 

and  there  delivered  to ,  for  a  reasonable  reward  to  be 

paid  by therefor. 


881  FORMS  OP  COMPLAINT.  §§  958, 959 

I 

III.  That  the  defendant  did  not  safely  carry  and  deliver  said 
goods ;  but,  on  the  contrary,  so  negligently  conducted,  and  so  mis- 
behaved in  regard  to  the  same  as  such  carrier,  that  the  same  were 

wholly  destroyed  and  lost  to  the  plaintiff,  to  his  damage 

dollars. 

[Demand  of  judgment.] 

§  958.    Complaint — ^Against  Common  Carriers,  for  Loss  of  Goods 
—Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  at  the  times  hereinafter  mentioned,  the  defendant  was 
a  common  carrier  of  goods,  for  hire,  between  the  places  herein- 
after mentioned. 

II.  That  on  the day  of ,  19 ,  at ■ ,  in 

said  county,  in  consideration  of  the  sum  of dollars,  then  paid 

[or  as  the  case  may  be]  to  him  by  the  plaintiff,  the  defendant  agreed 

safely  to  carry  to and  there  deliver  to or  order 

[or  otherwise,  according  to  the  fact] ,  certain  goods,  the  property 

of  the  plaintiff,  of  the  value  of dollars,  consisting  of  [here 

describe  the  goods],  which  the  plaintiff  then  and  there  delivered 
to  the  defendant,  who  received  the  same  upon  the  agreement  and 
for  the  purposes  before  mentioned. 

III.  That  the  defendant  did  not  safely  carry  and  deliver  the 
said  goods  pursuant  to  said  agreement,  but,  on  the  contrary,  the 
defendant  so  negligently  conducted  and  so  misbehaved  in  regard 
to  the  same,  in  his  calling  as  carrier,  that  they  were  wholly  lost  to 
the  plaintiff,  to  his  damage dollars. 

[Demand  of  judgment.] 

§  959.    Complaint— For  Loss  of  Baggage— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  the  defendant 

was   a  common  carrier  of  passengers   and   their  baggage,   by 

,  from to ,  for  hire. 

II.  That  on  that  day  he  received  into  his the  plaintiff 

with  his  baggage,  to  wit  [designate  baggage],  of  the  value  of 
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dollars,  to  be  carried  from  said to ,  in 


said  county  for dollars,  then  paid  to  the  defendant  [or 

for  him]. 

III.  That  the  defendant  did  not  use  proper  care  therein,  but, 
by  the  negligence  and  improper  conduct  of  him  and  his  servants, 
said  baggage  was  wholly  lost,  to  the  damage  of  the  plaintiff 
dollars. 

[Demand  of  judgment.] 

§  960.    Complaint — ^Against  Telegraph  Oompany  for  Failure  to 
Transmit  Message  as  Directed — Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.  That  the  defendant  is  a  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  state,  and  is,  and  at  all  times  herein- 
after mentioned  was,  engaged  in  the  business  of  telegraphing  for 
hire. 

II.  That  on  the day  of ,  19 ,  the  plaintiff  pre- 
sented to  the  defendant,  at  his  office  in ,  the  following 

message,  to  wit : 

''John  Doe,  San  Francisco.  Buy  one  hundred  tons  of  wheat. 
James  Roe"  [one  plaintiff]. 

Which  message  defendant  received  and  promised  to  forward  by 
telegraph  to  said  John  Doe  in  San  Francisco.  That  in  considera- 
tion thereof  the  plaintiff  paid  the  defendant dollars. 

III.  That  on  account  of  the  negligence  of  the 'defendant  said 
message  was  not  transmitted  as  written  by  plaintiff,  but  was  sent 
and  delivered  to  said  John  Doe  so  as  to  read  as  follows: 

**John  Doe,  San  Francisco.  Buy  five  hundred  tons  of  wheat. 
James  Roe." 

IV.  That  said  John  Doe,  in  pursuance  of  said  message  so  de- 
livered to  him,  bought  five  hundred  tons  of  wheat  for  the  account 
of  the  plaintiff;  that  immediately  on  learning  the  error  in  said 
telegram,  plaintiff  notified  defendant  of  the  same,  and  that 
through  said  error  four  hundred  tons  of  wheat  had  been  bought 
more  than  was  directed  to  be  bought  by  the  original  message 
written  by  the  plaintiff,  and  plaintiff  asked  instructions  from 
defendant  relative  to  the  disposition  of  said  four  hundred  tons; 
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the  defendant  refused  to  take  any  notice  thereof  or  give  any  in- 
structions concerning  said  wheat,  and  the  plaintiflf  thereupon  sold 

the  same  at  San  Francisco,  on  the day  of ,  19 ,  at 

the  highest  market  rate. 

V.    That  the  price  paid  by  said  plaintiflE  for  said  wheat  was 

dollars,  and  plaintiflE  was  compelled  to  pay  the  further 

sum  of dollars  commissions  on  said  purchase ;  that  plain- 
tiflf sold  said  wheat  for and  was  compelled  to  pay • 

dollars  commissions  on  said  sale. 

[Demand  of  judgment.] 

§  961.     Complaint— Against  an  Auctioneer,  for  Selling  Below 
the  Owner's  Limit — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  was  engaged  in  the  business  of  an 
auctioneer,  and  in  consideration  that  the  plaintiff  would  deliver 
to  him  [describe  the  goods],  to  be  sold  by  him  for  the  plaintiff 
for  a  compensation,  undertook,  as  such  auctioneer,  at  the  time 
and  place  aforesaid,  to  sell  the  same,  at  and  for  no  less  money 
than  the  sum  of dollars,  and  not  to  sell  them  otherwise. 

n.     That  the  plaintiff  delivered  said  goods  to  the  defendant  for 
that  purpose. 

III.    That  the  defendant,  without  the  knowledge  or  consent  of 
the  plaintiff,  sold  said  goods  for  less  than  the  sum  to  which  he 

was  so  limited,  as  aforesaid,  to  wit,  for dollars,  to  his  daia* 

age dollars. 

[Demand  of  judgment.] 

§  962.    Complaint — ^Against  Auctioneer  or  Agent,  for  not  Ac- 
counting— FomL 
[Title.] 

The  plaintiff  alleges : 

L    That  on  or  about  the  day  of  ,  19 ,  at 

,  in  said  county,   the    plaintiff    shipped    from  the  port 

of ,  consigned   to    the    defendant,    then   his    agent,    at 

,  to  sell  for  cash  [describe  the  goods],  of  the  value  of 
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dollars,  and  gave  notice  of  said  consignment  to  the  defend- 


ant, which  agency,  for  a  valuable  consideration,  he  undertook  and 
entered  upon. 

II.  That  he  received  said  goods,  and  thereafter  sold  the  same, 
or  some  part  thereof,  on  account  of  the  plaintiff,  for dol- 
lars. 

III.  That  a  sufficient  and  reasonable  time  has  elapsed  since 
said  goods  were  received  and  sold  by  defendant,  yet  he  has  neg- 
lected and  refused,  and  still  neglects  and  refuses,  to  render  to 
the  plaintiff  a  just  and  true  account  of  such  sale,  and  of  the  pro- 
ceeds thereof,  and  had  also  neglected  and  refused  to  pay  over 
the  proceeds  to  the  plaintiff,  to  his  damage dollars, 

[Demand  of  judgment.] 

§  &63.    Complaint — ^Against  an  Attorney  for  Negligence  in  the 
Prosecution  6f  a  Suit — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  the  defendant  is,  and  at  the  times  hereinafter  men- 
tioned was,  an  attorney  of  the  supreme  court  of  this  state;  that 

the  plaintiff  on  or  about  the  month  of ,  19 ,  retained 

and  employed  him  as  such  attorney,  to  prosecute  and  conduct  an 
action  in  the  superior  court  of  the  county  of ,  state  afore- 
said, on  behalf  of  this  plaintiff,  against  one ,  for  the  re- 
covery of dollars,  due  from  him  to  this  plaintiff,  and  the 

defendant  undertook  to  prosecute  said  action  in  a  proper,  skillful, 
and  diligent  manner,  as  the  attorney  of  the  plaintiff. 

II.  That  the  defendant  might,  in  case  he  had  prosecuted  said 
action  with  due  diligence  and  skill,  have  obtained  final  judgment 

therein  for  this  plaintiff  before  the day  of ,  19 , 

but  he  so  negligently  and  unskillfuUy  conducted  said  action,  that 
by  his  negligence,  delay,  and  want  of  skill,  he  did  not  obtain  judg- 
ment until  the day  of ,  19 ,  and  that  meanwhile 

said  had  become  insolvent;  whereby  the  plaintiff  was 

hindered  and  deprived  of  the  means  of  recovering  said  sum  of 
money,  and  that  the  same  has  not,  nor  has  any  part  thereof,  been 
recovered  or  made  by  plaintiff,  to  his  damage dollars. 

[Demand  of  judgment.] 
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§  964.    Complaint — For  Negligent  Defense— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  the  defendant  is,  and  at  the  times  hereinafter  stated 
was,  an  attorney  at  law,  and  that  the  plaintiff,  in  the  month  of 
,  19 ,  at ,  retained  him  as  such,  to  defend  on 


behalf  of  this  plaintiff  an  action  brought  against  him  by , 

then  pending  in  the court  of  said  state,  for  the  recovery 

of dollars,  and  the  defendant  undertook  to  defend  said 

action  in  a  proper,  skillful,  and  diligent  manner,  as  the  attorney 
of  the  plaintiff. 

n.    That  such  proceedings  were  had  in  such  action  that  on  or 

about  the day  of ,  19 ,  it  became  the  duty  of  the 

defendant,  as  the  attorney  of  this  plaintiff,  to  interpose  an  answer 
on  his  behalf  to  the  complaint  therein,  but  he  wholly  neglected 
so  to  do,  and  by  reason  thereof,  and  through  his  neglect,  judgment 
by  default  was  obtained  against  the  plaintiff  in  said  action,  and 
by  reason  thereof  this  plaintiff  was  compelled  to  pay  to  the  said 

dollars,  the  sum  so  recovered  by  him,  and  was 

put  to  costs  and  charges  in  his  endeavor  to  defend  such  action> 

amounting  to  the  sum  of dollars,  and  lost  the  means  of 

recovering  the  same  back  from  said ,  to  the  damage  of 

the  plaintiff  in  the  sum  of dollars. 

[Demand  of  judgment.] 

§  965.     Complaint — ^For  Negligence  in  Examining  Title— Form. 

[Title  of  Court  and  Cause.] 

The 'plaintiff  complains,  and  alleges: 

I.    That  at  a  time  hereinafter  mentioned,  the  plaintiff  made  a 

contract  with  one for  the  purchase  from  him  of  certain 

real  property  [describe  the  premises] ,  for  the  sum  of dol- 
lars, which  property  said assumed  to  have  power  to  con- 
vey in  fee,  and  clear  of  all  encumbrances. 

n.    That  the  defendant  was  an  attorney,  and  the  plaintiff  at 

,  in  the  month  of ,  19 ,  employed  him  as  such 

to  examine  the  title  of to  said  property,  and  to  ascertain 

if  the  title  was  good,  and  if  any  encumbrances  existed  thereon, 
and  to  cause  and  procure  an  estate  therein,  in  fee  simple,  and 

25 
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clear  of  all  encumbrances,  to  be  conveyed  to  the  plaintiff,  which 
the  defendant,  for  compensation,  agreed  to  do. 

III.  That  defendant  negligently  and  unskillfuUy  conducted 
such  examination,  and  did  not  use  endeavors  to  cause  or  procure 
a  good  and  sufficient  title,  in  fee,  clear  of  encumbrances  to  be  con- 
veyed to  the  plaintiff;  but  wrongfully  advised  and  induced  the 

plaintiff  to  pay  said the  sum  of dollars,  being  said 

purchase  money  of  the  premises,  when  in  fact  said had 

no  title  thereto  [or  when  said  property  was  subject  to  encum- 
brances, specifying  them  and  amount,  and  the  plaintiff,  in  order 
to  release  the  premises  from  said  encumbrances,  was  obliged  to 

pay  the  holders  thereof  the  sum  of dollars],  to  plaintiff's 

damage dollars. 

[Demand  of  judgment.] 

§  966.    Complaint — ^Against  Hunicipal  Corporation  for  Damage 
Done  by  Mob  or  Riot — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  at  and  before  the  times  hereinafter  mentioned,  the 
plaintiff  was  the  occupant  of  [state  the  building] ,  and  therein  he 
conducted  a  business  as  [state  business]. 

II.  That  on  the day  of ,  19 ,  a  mob  of  disor- 
derly and  riotous  persons  collected  together  in  said  city  and  cre- 
ated a  riot. 

III.  That  on  said  day  the  rioters  broke  into  the  plaintiff's  said 
premises,  and  carried  away  therefrom  and  destroyed  his  goods 
and  merchandise. 

IV.  That  the  said  defendants,  though  having  due  notice  of  the 
said  riot  immediately  after  its  breaking  out,  did  not  themselves 
protect  the  plaintiff's  property,  but  neglected  so  to  do. 

V.  That  the  value  of  his  said  goods  and  chattels  so  destroyed 
or  injured  by  the  said  rioters  was dollars,  and  he  also  sus- 
tained great  damage  by  the  breaking  into  his  premises,  and  injury 
to  the  building,  and  the  breaking  up  of  his  business  for  —^  — 
weeks  thereafter,  by  reason  of  the  destruction  of  his  stock  of 
goods,  to  wit,  in  the  sum  of dollars. 

[Demand  of  judgment.] 
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§  967.    Complaint— For  Chasing  Plaintiff's  Cattle— Form. 

[Title  of  Court  and  Cause.] 
Theplamtiflf  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  negligently  chased  and  drove  about  [de- 
scribe the  cattle]  of  the  plaintiff. 

II.  That  by  reason  thereof,  the  said  [describe  the  cattle]  of 

the  plaintiff,  of  the  value  of dollars,  were  greatly  damaged 

and  injured,  and of  them  died,  and  the  residue  of  them 

were  iajured  and  rendered  of  no  value  to  th«  plaintiff,  to  plain- 
tiff's damage  in dollars. 

[Demand  of  judgment.] 

§  968.    Complaint — For  Kindling  a  Fire  on  Defendant's  Land 
Whereby  Plaintiff's  Property  was  Burned— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at .  in 

said  county,  the  plaintiff  was  possessed  of  about acres  of 

land,  in ,  on  which  there  was  an  orchard  and  fences,  and 

also  a  bam  containing tons  of  hay. 

n.    That  the  defendant  on  that  day  intentionally  kindled  a  fire 
on  his  land  next  adjoining  to  the  plaintiff's,  and  at  the  distance 

of yards  therefrom,  and  so  negligently  watched  and  tended 

the  said  fire  that  it  came  into  the  plaintiff's  said  land,  consumed 

said  bam  and  hay  of  the  value  of dollars,  and  also  [state 

special  damage]. 

[Demand  of  judgment.] 

§  969.    Complaint— For  Flowing  Water  from  Boof  on  Plaintiff's 
Premises — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  the  plaintiff  was 

lawfully  possessed  of  a  dwelling-house  and  premises,  in  the  county 
aforesaid,  and  in  which  the  plaintiff  and  his  family  then  lived. 
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11.  That  the  defendant  wrongfully  erected  a  building  near  the 
said  dwelling-house  of  the  plaintiff,  in  so  careless  and  improper  a 
manner,  that  by  reason  thereof,  on  said  day,  and  at  other  times 
afterward,  and  before  this  action,  large  quantities  of  rain  water 
ran  from  said  building  upon  and  into  the  said  dwelling-house  and 
premises  of  the  plaintiff,  and  the  walls,  ceilings  [or  otherwise 
state  damage  done,  according  to  the  fact],  and  other  parts  thereof 
were  thereby  wet  and  damaged,  and  became  not  fit  for  habitation, 
to  the  damage  of  plaintiff  in dollars. 

[Demand  of  judgment.] 

§  970.    Complaint — For  Malicious  Injury,  Claiming  Increased 
Damages  Under  the  Statute — ^Fonu. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the  day  of ,  19- ,  the  defendant 

maliciously  and  wantonly  destroyed  certain  ornamental  trees,  of 

the  value  of dollars,  the  property  of  the  plaintiff,  growing 

upon  his  land  [or  as  the  case  may  be],  at [by  barking 

and  girdling  them,  or  otherwise  state  nature  of  injury,  if  not 
totally  destroyed],  contrary  to  the  forms  of  the  statute  in  such 
cases  made  and  provided. 

[Demand  of  judgment  for  treble  damages.] 

§  971.    Complaint — For  Damages  for  Injuring  Trees— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges: 

I.    That  the  defendant,  on  the day  of ,  19 , 

entered  upon  the  land  of  the  plaintiff,  in  the  county  of 


the  same  being  then  in  the  possession  of  the  plaintiff,  and  did, 
without  the  leave  of  the  plaintiff,  cut  down trees  [desig- 
nate number  and  kind  of  trees] ,  of  the  value  of dollars ;' 

whereby  the  plaintiff  lost  said  trees,  and  the  land  belonging  to 
the  plaintiff  was  greatly  damaged  and  lessened  in  value,  to  the 

amount  of dollars ;  and  thereby  the  defendant,  by  the  force 

of  section of  the  statute  of ,  forfeited  and  became 

liable  to  pay  to  the  plaintiff  treble  the  amount  of  said  damages. 
[Demand  of  judgment.] 
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§  972.    Ooxnplaint — ^The   Same — ^For   Cutting  and  Converting 
Timber— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That  on  the day  of ,  19 ,  at ; ,  the  de- 
fendant forcibly  broke  and  entered  upon  plaintiff's  land  [the  same 
being  then  in  possession  of  the  plaintiff],  and  there  cut  down  and 
carried  away  the  trees  and  timber  of  the  plaintiff,  of  the  value  of 

dollars,  and  converted  and  disposed  of  the  same  to  his 

own  use,  contrary  to  the  statute,  etc.,  to  the  damage  of  the  plain- 
tiff in  the  sum  of ■ —  dollars. 

[Demand  of  judgment.] 

§  973.    Complaint — ^For  Damage  by  Trespassing  Animals,  Under 
California  Statute  of  March  7, 1878— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.  That  during  all  the  times  hereinafter  mentioned,  he  was  and 
now  is  the  owner,  and  lawfully  in  possession  of  all  that  certain 

real   estate    situated  in township,  county  of r-, 

state  of  California,  and  described  as  follows: 

II.  That   during   all    of  the   time   between  the day  of 

-,  19 ,  and  the day  of ,  19 ,  the  de- 


fendant was  the  owner,  in  possession  of,  and  chargeable  with  the 
care  of,  certain  animals,  to  wit,  sheep. 

in.  That  at  divers  times  between  said  last-mentioned  dates 
said  animals  ran  and  trespassed  upon  said  lands,  ate  up,  injured, 
and  destroyed  the  grain,  hay,  and  verdure  being  and  growing 
thereon. 

rV.  That  in  consequence  of  said  animals  so  running,  trespass- 
ing, eating  up,  injuring,  and  destroying  the  said  grain,  hay,  and 
verdure  which  was  then  upon  said  land,  plaintiff  has  been  dam- 
aged in  the  sum  of dollars. 

[Demand  of  judgment.] 

§  974.    Complaint — ^For  Removal  of  Fence — ^Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

L    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  forcibly  broke  and  entered  upon  the 
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plaintiff's  land,  and  took  down  a  fence  standing  upon  said  land 
and  removed  the  same,  and  also  then  and  there  erected  another 
fence  on  said  land,  and  also  then  and  there  disturbed  the  plain- 
tiff in  the  use  and  occupation  of  said  land,  and  prevented  him 
from  enjoying  the  same  as  he  otherwise  would  have  done,  to  the 
damage  of  the  plaintiff  -^ dollars. 

[Demand  of  judgment.] 

§  976.    Complaint — For  Trespass  on  Chattels— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  unlawfully  took  from  the  possession 
of  the  plaintiff,  and  carried  away  [describe  the  goods],  the  prop- 
erty of  the  plaintiff,  and  still  unlawfully  detains  th€  same  from 
the  plaintiff  [or  where  the  possession  to  the  property  was  re- 
gained, and  unlawfully  detained  the  same  from  the  plaintiff  for 

the  space  of days]  to  the  damage  of  the  plaintiff 

dollars. 

[Demand  of  judgment.] 

§  976.    Complaint — For  Entering  and  Injuring  a  House  and 
Goods  Therein — ^Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains,  and  alleges: 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant, ,  entered  into  the  plaintiff's 

house,  No. street,  in  the  city  of ,  in  this  state,  and 

unlawfully  broke  and  injured  the  doors  and  walls  thereof  [or 
other  injury  to  house],  and  took  and  carried  away  [enumerate 
articles],  the  property  of  the  plaintiff,  and  converted  and  dis- 
posed of  the  same  to  his  own  use,  to  plaintiff's  damage dol- 
lars. 

[Demand  of  judgment.] 

§  977.    Complaint— For  Blalicioas  Injury  to  Property^— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  willfully  and  maliciously  intending  to 
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injure  the  plaintifiP,  cut,  broke,  and  mutilated  certain  [designate 
what],  the  property  of  the  plaintiff,  of  the  value  of dol- 
lars, and  greatly  injured  them,  so  that  the  plaintiff  was  compelled 

to  expend  dollars  in  repairing  the  same,  to  his  damage 

dollars. 

[Demand  of  judgment.] 

§  978.    Complaint  on  Promissory  Note  by  CorpiMration— Form. 

[Title  of  Court  and  Cause.] 
Plaintiff  alleges: 

I.  That  plaintiff  is  and  at  all  the  times  herein  mentioned  was 
a  corporation  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of . 

II.  That  heretofore,  to  wit,  on  the day  of ,  19 , 

the  defendant  made,  executed  and  delivered  to  the  plaintiffs  his 
promissory  note  in  the  words  and  figures  following,  to  wit:  [Insert.] 

III.  That  no  part  of  the  principal  or  interest  due  upon  said 
promissory  note  has  ever  been  paid. 

"Wherefore,  plaintiff  prays  judgment  against  defendant:  in  the 

sum  of dollars,  together  with  interest  to  date  of  judgment, 

and  for  costs  of  suit. 


Attorneys  for  Plaintiff, 

§  979.    Complaint  on  Promissory  Note— Form. 

[Title  of  Court  and  Cause.]. 
Plaintiff  alleges: 

I.  That  heretofore  at ,  in  the  above-named  county,  the 

defendant  made,  executed  and  delivered  to  the  plaintiff,  his  prom- 
issory note  in  the  words  and  figures  following,  to  wit:  [Insert.] 

II.  That  upon  the day  of ,  the  defendant  paid  on 

account  of  principal  of  said  note,  the  sum  of dollars ;  that 

upon  the day  of ,  the  defendant  paid  on  account  of 

the  principal  of  said  note  the  sum  of dollars. 

III.  That  except  as  above  alleged,  no  part  of  the  principal  or 
interest  of  said  note  has  ever  been  paid. 

Wherefore,  plaintiff  prays  judgment  against  defendant  for  the 
sum  of dollars,  together  with  interest  from  the day  of 
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to  the day  of ,  at  the  rate  of per 


cent  per  annum,  and  interest  on  the  snm  of dollars,  from  the 

date  of  judgment  at  the  rate  of per  cent  per  annum,  and  for 

costs  of  suit. 


Attorneys  for  Plaintiff. 

§  980.    Complaint  on  Promissory  Note  Against  Executor-^ForsL 

[Title  of  Court  and  Cause.] 

I.  That  on  the day  of ,  19 , made, 

executed  and  delivered  to  one his  promissory  note  in  the 

words  and  figures  following,  to  wit :  [Insert.] 

II.  That  said  died  on  the  day  of  , 

19 ,  leaving  a  will,  which  will  was  duly  filed  for  probate  and 

thereafter  such  proceedings  were  had  in  the  matter  of  the  estate 

of  said  deceased,  that  on  the day  of ,  19 ,  by  an 

order  of  the  superior  court  of  the  county  of ,  state  of 

,  duly  given  and  made,  said  will  was  admitted  to  pro- 
bate, and  the  defendant  appointed  executor  thereof ;  that  said  de- 
fendant duly  qualified  as  such  executor,  and  letters  testamentary 
were  issued  to  him,  which  letters  have  never  been  revoked. 

That  neither  the  whole  nor  any  part  of  the  principal  or  interest 
due  upon  said  promissory  note  has  ever  been  paid. 

Wherefore,  plaintiff  prays  judgment  against  defendant  in  the 
sum  of dollars,  together  with  interest  and  costs. 


Attorneys  for  Plaintiff. 


§  081.    Complaint  on  Promissory  Note  by  Administrator — ^Form. 

[Title  of  Court  and  Cause.] 
Plaintiff  alleges: 

I.  That  on  or  about  the day  of ,  19 , 

made,  executed  and  delivered  to  one ,  his  promissory  note 

in  the  words  and  figures  following,  to  wit:  [Insert.] 

II.  That  said  died  on  the  day  of  , 

19 ,  and  that  thereafter  such  proceedings  were  had  in  the  matter 

of  his  estate  that  on  the day  of ,  19 ,  an  order  of 

the  superior  court  was  duly  given  and  made,  appointing  the  plain- 
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tiff  administrator  of  the  estate  of  said  deceased;  that  he  duly 
qualified,  and  that  thereupon  there  were  issued  to  him  letters  of  ad- 
ministration, which  letters  have  never  been  revoked. 

in.  That  neither  the  whole  nor  any  part  of  the  principal  op 
interest  due  upon  said  promissory  note  has  ever  been  paid. 

Wherefore  plaintiff  prays  judgment  against  defendant  in  the  sum 
of dollars,  together  with  interest  and  costs. 


Attorneys  for  Plaintiff. 

§  982.    Complaint  on  Promissory  Note  by  Executor— Form. 

[Title  of  Court  and  Cause.] 
Plaintiff  alleges: 

I.  That  on  the '•  day  of  — ^ ,  19 , made, 

executed  and  delivered  to  one his  promissory  note  in  the 

words  and  figures  following,  to  wit :  [Insert.] 

II.  That  said  died  on  the  day  of  , 

19 ,  leaving  a  will,  which  will  was  duly  filed  for  probate  and 

thereafter  such  proceedings  were  had  in  the  matter  of  the  estate  of 

said  deceased,  that  on  the  day  of  ,  19 ,  by  an 

order  of  the  superior  court  of  the  county  of  ,  state  of 

,  duly  given  and  made,  said  will  was  admitted  to  probate, 

and  the  plaintiff  appointed  executor  thereof ;  that  said  plaintiff  duly 
qualified  as  such  executor,  and  letters  testamentary  were  issued  to 
him,  which  letters  have  never  been  revoked. 

III.  That  neither  the  whole  nor  any  part  of  the  principal  or 
interest  due  upon  said  promissory  note  has  ever  been  paid. 

Wherefore,  plaintiff  prays  judgment  against  defendant  in  the 
sum  of dollars,  together  with  interest  and  costs. 


Attorneys  for  Plaintiff. 


§  983.    Complaint  on  Promissory  Note  Against  Administrator — 
Form. 

[Title  of  Court  and  Cause.] 

Plaintiff  alleges: 

I.    That  on  or  about  the day  of ,  19 , 

made,  executed  and  delivered  to  one his  promissory  note 

in  the  words  and  figures  following,  to  wit:  [Insert.]; 


§§  984, 985                hillteb's  justices'  code.                           394 
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19 ,  and  that  thereafter  such  proceedings  were  had  in  the  matter 

of  his  estate  that  on  the day  of ,  19 ,  an  order  on 

the  superior  court  was  duly  given  and  made,  appointing  the  de- 
f endant  administrator  of  the  estate  of  said  deceased ;  that  he  duly 
qualified,  and  that  thereupon  there  were  issued  to  him  letters  of 
administration,  which  letters  have  never  been  revoked. 

III.    That  neither  the  whole  nor  any  part  of  the  principal  or 
interest  due  upon  said  promissory  note  has  ever  been  paid. 

Wherefore  plaintiff  prays  judgment  against  defendant  in  the 
sum  of dollars,  together  with  interest  and  costs. 


Attorneys  for  PlaintiflF. 


§  984.    Complaint  by  Ouardian  of  Insane  Person— Form. 

[Title  of  Court  and  Cause.] 
Plaintiff  alleges: 

I.  That  plaintiff  is  the  duly  appointed,  qualified  and  acting 
guardian  of  the  person  and  estate  of ,  an  incompetent  per- 
son, under  and  pursuant  to  an  order  of  the  superior  court  of  the 

county  of ,  state  of ;  that  letters  of  guardianship 

have  been  issued  to  him,  which  letters  have  never  been  revoked. 

II.  That  on  the day  of ,  the  defendant  made,  exe- 
cuted and  delivered  to  said  his  promissory  note  in  the 

words  and  figures  following,  to  wit:   [Insert.] 

III.  That  no  part  of  the  principal  or  interest  due  upon  said 
promissory  note  has  ever  been  paid. 

Wherefore,  plaintiff  prays  judgment  against  defendant  in  the 

sum  of  dollars,  principal,  together  with  interest  from  the 

day  of ,  and  costs  of  suit. 


Attorneys  for  Plaintiff. 


§  985.    Complaint  for  Gk>ods  Sold  and  Delivered— Assigned  Claim 
— ^Form. 

[Title  of  Court  and  Cause.] 

Plaintiff  alleges: 

I.    That  defendant  is  a  resident  of  the  city  and  county  of  San 
Francisco,  state  of  California. 
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II.  That  within  two  years  last  past  defendant  became  indebted 

to  one  ,  in  the  sum  of dollars,  for  goods,  wares 

and  merchandise  sold  and  delivered  to  defendant  at  defendant's 
special  instance  and  request. 

III.  That  thereafter  said duly  assigned  his  claim  to 

plaintiff. 

Wherefore,  plaintiff  prays  judgment  against  defendant  in  the 
sum  of dollars  and  costs  of  suit. 


Attorneys  for  Plaintiff. 

§  986.    Complaint  for  Work  and  Labor  Done— Form. 

[Title  of  Court  and  Cause.] 

Plaintiff  alleges: 

I.    That  heretofore  at ,  in  the  county  of y  in 

the  state  of  California,  the  plaintiff  rendered  services  to  the  de- 
fendant as  follows:  [Insert  nature  of  services],  which  services 
were  of  the  reasonable  value  of dollars,  which  sum  the  de- 
fendant promised  to  pay,  and  neither  the  whole  nor  any  part  of 
said  sum  has  ever  been  paid. 

Wherefore,  plaintiff  prays  judgment  against  defendant  in  the 
sum  of dollars,  and  costs  of  suit. 


Attorneys  for  Plaintiff. 

§  987.    Complaint  for  Gtoods  Sold  and  Delivered— Form. 

[Title  of  Court  and  Cause.] 
Plaintiff  alleges : 

I.  That  heretofore  and  within  two  years  last  past,  the  plaintiff 
sold  to  the  defendant,  the  following  described  personal  property: 
[Insert  description.] 

II.  That  defendant  agreed  to  pay  therefor  the  sum  of 

dollars  at in  the  above-named  county. 

III.  That  neither  the  whole  nor  any  part  of  said  sum  has  ever 
been  paid. 

Wherefore  plaintiff  prays  judgment  against  defendant  in  the 
sum  of dollars,  and  costs  of  suit. 


Attorneys  for  Plaintiff. 
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§  988.    Complaint  for  Work  and  Labor  Done— Form. 

[Title  of  Court  and  Cause.]; 
Plaintiff  alleges: 

I.  That  defendant  is  a  resident  of  the  county  of ,  state 

of . 

II.  That  heretofore  defendant  became  indebted  to  plaintiff  in 

the  sum  of dollars  for  work  and  labor  done  by  plaintiff  for 

defendant  at  defendant's  special  instance  and  request. 

III.  That  defendant  promised  and  agreed  to  pay  therefor  the 

sum  of dollars ;  that  neither  the  whole  nor  any  part  of  said 

sum  has  ever  been  paid. 

Wherefore  plaintiff  prays  judgment  in  the  sum  of dollars 

and  costs  of  suit. 


Attorneys  for  Plaintiff. 


§  989.    Complaint  for  Gk>odi  Sold  and  Delivered— Form. 

[Title  of  Court  and  Cause.] 
Plaintiff  alleges: 

I.  That  defendant  is  a  resident  of  the  township  of ^ 

state  of  California. 

II.  That  within  two  years  last  past  defendant  became  indebted 

to  the  plaintiff  in  the  sum  of dollars,  for  goods,  wares  and 

merchandise  sold  and  delivered  to  the  defendant  at  defendant's 
special  instance  and  request. 

III.  That  no  part  of  said  sum  has  ever  been  paid. 

"Wherefore,  plaintiff  prays  judgment  against  defendant  for  the 
sum  of dollars,  and  costs  of  suit. 


Attorneys  for  Plaintiff. 


§  990.    Complaint  for  Goods  Sold  and  Delivered— Form. 

[Title  of  Court  and  Cause.]. 
Plaintiff  alleges: 

I.    That  defendant  is  a  resident  of  the  city  and  county  of  San 
Francisco,  state  of  California. 
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II.    That  within  two  years  last  past  plaintiff  sold  and  delivered 
to  the  defendant,  goods,  wares  and  merchandise  of  the  reasonable 

value  of dollars,  which  sum  defendant  promised  and  agreed 

to  pay,  and  no  part  of  said  sum  has  ever  been  paid  except  the  sum 
of dollars. 

Wherefore,  plaintiff  prays  judgment  against  defendant  for  the 
sum  of dollars,  and  costs  of  suit. 


Attorneys  for  Plaintiff. 

V 

§  991.    Complaint — ^By  Manufacturer  for  Goods  Made  at  Defend- 
ant's Bequest  and  not  Accepted — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  defendant  agreed  with  the  plaintiff  that  the  plain- 
tiff should  make  for  him  the  following  described  articles : ; 

and  that  defendant  should  receive  the  same,  and  upon  delivery 
thereof,  should  pay  to  plaintiff  the  sum  of dollars. 

II.  That  the  plaintiff  made  the  same,  and  on  the day  of 

,  19 ,  offered  to  deliver  the  same  to  defendant,  and  has 

ever  since  been  ready  and  willing  to  do  so. 

III.  That  defendant  has  refused  to  accept  or  pay  for  the  said 
goods  or  any  part  thereof. 

lY.     That  the  value  of  said  goods  to  plaintiff  is  and  was  on  said 

last-mentioned  date dollars  and  the  excess  of  the  expenses 

of  carrying  said  property  to  market  over  those  which  would  have 
been  incurred  for  the  carriage  thereof  if  the  defendant  had  accepted 
them  is  the  sum  of dollars. 

V.    That  by  reason  of  the  premises  plaintiff  has  been  damaged 

in  the  sum  of dollars. 

■ 

[Demand  of  judgment.] 

§  992.    Complaint — ^Damages  for  not  Delivering  Ooods  Sold-^ 
Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.    That  on  the day  of ,  19 at  ,  in 

said  county,  the  plaintiff  agreed  with  the  defendant  to  buy  of  him, 
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and  the  defendant  then  agreed  to  sell  to  the  plaintiff,  and  to  deliver 
to  him  on  the day  of ,  19 ,  at ,  the  fol- 
lowing goods: ;  at  the  price  of dollars,  to  be  paid 

for  on  delivery  of  goods. 

II.  That  the  said  time  for  delivery  of  the  said  goods  has  elapsed, 
and  that  plaintiff  has  always  been  ready  and  willing  to  receive  the 
said  goods,  and  to  pay  for  them  at  the  price  aforesaid,  on  delivery, 
according  to  the  terms  of  said  agreement,  of  all  which  the  defend- 
ant had  notice. 

III.  That  the  defendant  has  not  delivered  the  same,  nor  any 
part  thereof,  to  the  plaintiff,  at or  elsewhere. 

IV.  That  value  of  said  property  to  plaintiff  is  and  was  on  said 
delivery  date  the  sum  of dollars. 

V.  That  the  plaintiff  has  thereby  sustained  damage  to  the 
amount  of dollars. 

[Demand  of  judgment.] 

§  993.    Complaint — Purchaser  Against  Vendor,  for  Breach  of 
Agreement  to  Convey — Porm. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county,  the  plaintiff  and  defendant  entered  into  an  agreement, 
of  which  the  following  is  a  copy :  [Insert  copy  of  contract.] 

II.  That  on  the day  of — ,  19 ,  the  plaintiff  de- 
manded the  conveyance  of  the  said  property  from  the  defendant, 
and  was  then  and  there  ready  and  willing,  and  tendered  and  offered 

to  the  defendant  to  pay  dollars,  and  duly  to  perform  all 

his  agreements  under  the  said  covenants,  upon  the  like  perform- 
ance by  the  defendant. 

III.  That  on  the  day  of  -^ ,  19 ,  the  plaintiff 

again  demanded  such  conveyance  but  that  the  defendant  refused 
to  execute  the  same. 

IV.  That  the  defendant  has  not  executed  or  delivered  any  con- 
veyance of  the  said  property  to  the  plaintiff. 

That  by  reason  of  the  premises  plaintiff  has  been  damaged  in  the 
sum  of dollars. 

[Demand  of  judgment.] 
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§  994.    Complaint  —  Surety   Against   Principal   for   Indemnity 
Against  Liability  as  Surety— Form. 

[Title  of  Court  and  Cause.] 
The  plaintiff  alleges : 

I.  That  on  the day  of ,  19 ,  at ,  in 

said  county  the  plaintiff  at  defendant's  request  executed  an  under- 
taking, of  which  a  copy  is  annexed  to  and  made  a  part  of  this  com- 
plaint, marked  ** Exhibit  A,"  and  then  and  there  agreed  with  the 
plaintiff  that  he  would  indemnify  him,  and  save  him  harmless  from 
and  against  all  damages,  costs  and  charges  which  he  might  sustain 
by  reason  of  his  becoming  surety  upon  said  undertaking. 

II.  That  the  plaintiff,  relying  upon  such  promises  of  the  de- 
fendant, executed  and  delivered  such  undertaking. 

III.  That  the  defendant  did  not  indemnify  the  plaintiff,  and 
save  him  harmless  from  such  damages,  costs  and  charges;  but,  on 
the  contrary,  an  action  was  brought  against  plaintifE  upon  said 

undertaking  by  the  obligee  therein  on  the day  of , 

19 ,  and  that  thereafter  a  judgment  was  duly  given  and  made 

therein  in  favor  of  said  and  against  the  plaintiff,  and 

thereafter  plaintiff  was  compelled  to  and  did  pay  in  satisfaction 
and  discharge  of  said  undertaking,  and  also  of  all  necessary  costs 
and  expenses  in  said  action  on  account  of  said  undertaking,  the  sum 
of dollars. 

IV.  That  notice  of  the  pendency  of  said  action  and  of  said  judg- 
ment thereof  was  given  to  the  defendant,  and  that  the  plaintiff  duly 
performed  all  the  conditions  of  the  said  agreement  on  his  part. 

V.  That  by  reason  of  the  premises  plaintiff  has  been  damaged 
in  the  sum  of dollars. 

VI.  That  the  defendant  has  not  paid  the  said  sum  to  the  plain- 
tiff or  any  part  thereof. 

[Demand  of  judgment.] 

[Annex  copy  of  undertaking,  marked  ''Exhibit  A."] 

§  995.    Complaint — ^Damages    for    Nondelivery — ^Allegation    of 
Part  Payment — Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  alleges : 

I.     That  on  the day  of ,  19 ,  at ,  in 

said  county,  it  was  mutually  agreed  between  the  plaintiff  and  the 
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defendant  that  the  defendant  should  sell  and  deliver  to  the  plain- 
tiff at ,  on  or  before  the day  of ^  19 ,  the 

following,  to  wit: ;  and  that  the  plaintiff  should  pay  to 

the  defendant  therefor  the  sum  of dollars,  payable  as  fol- 
lows : dollars  at  the  time  of  making  said  agreement,  and  the 

residue  on  the  delivery  of  the  goods  as  aforesaid. 

II.  That  the  plaintiff  at  the  time  of  the  contract  paid  to  the 
defendant  the  sum  of dollars,  in  pursuance  of  the  agree- 
ment. 

III.  That  the  plaintiff  was  ready  and  willing  at  the  time  and 
place  aforesaid  to  receive  said  goods  and  pay  the  balance  therefor, 
of  all  which  the  defendant  had  notice;  yet  the  said  defendant  has 
not  delivered  the  same  or  any  part  thereof;  to  plaintiff's  damage 
in  the  sum  of dollars. 

[Demand  of  judgment.] 


c 
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CHAPTER  XXXIX. 

DEMURRER. 
AETICLE  L 

GENERAL  EULES. 

{    996.    When  defendant  may  demur. 

S     997.     Grounds  of  demurrer. 

I     998.     Demurrer  must  state  grounds. 

§  999.  Matters  not  appearing  on  the  face  of  the  complaint — ^How  objected 
to. 

I  1000.    Technical  objections  waived  by  failure  to  demur. 

S  1001.    Objections  to  matter  of  form  not  raised  by  demurrer. 

§  1002.  Failure  to  state  facts  sufficient  to  constitute  a  cause  of  action  not 
waived  where  no  demurrer. 

S  1003.  Failure  to  state  facts  essential  to  recovery  attacked  by  general  de- 
murrer. 

fi  1004.  Failure  to  state  facts  sufficient  to  constitute  a  cause  of  action 
proper  ground  of  demurrer. 

8  1005.    Inferential  statement  or  recital  not  attacked  by  general  demurrer. 

9  1000.     Allegations  of  fact  admitted  by  demurrer. 

S  1007.  When  allegations  of  fact  taken  as  true  on  demurrer. 

8  1008.  Conclusions  of  law  not  admitted  by  demurrer. 

8  1009.  Bar  of  statute  of  limitations  not  raised  under  general  demurrer. 

8  1010.  That  plaintiff  is  not  a  corporation  not  raised  by  general  demurrer. 

8  1011.  Misjoinder  cannot  be  raised  on  general  demurrer. 

8  1012.  Legal  capacity  to  sue  not  raised  by  general  demurrer. 

8  1013.  Surplusage  is  no  ground  of  demurrer. 

8  1014.  Want  of  legal  capacity  to  sue  not  appearing  on  face  of  complaint — 

How  taken  advantage  of. 

8  1015.  Defective  incorporation,  how  waived. 

8  1016.  Failure  to  file  partnership  certificate — How  waived* 

8  1017.  Executor  may  sue  in  his  own  name. 

8  1018.  Question  as  to  proper  plaintiff — How  raised. 

9  1019.  Nonjoinder  of  parties — How  raised. 

8  1020.  Demurrer  for  nonjoinder — What  must  contain.  i 

8  1021.  Defect  of  parties — Meaning. 

8  1022.  Misjoinder — How  raised. 

8  1023.  Demurrer  for  misjoinder — What  must  contain. 

8  1024.  Where  misjoinder  does  not  appear  on  face  of  complaint — How  raised. 

8  1025.  Misjoinder  of  causes  of  action — How  waived. 

8  1026.  Misjoinder  of  causes  of  action  must  not  be  reached  by  motion  to 
strike  out. 

26 
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§  1027.  Demnrrer  for  misjoinder  of  causes  of  action,  when  insufficient. 

9  1028.  Causes  not  separately  stated. 

§  1029.  Objection  to  uncertainty  goes  to  what. 

§  1030.  General  demurrer — Form. 

i  1031.  Want  of  jurisdiction  of  person — ^Form. 

§  1032.  Want  of  jurisdiction  of  subject  of  the  action— rorm. 

§  1033.  Want  of  legal  capacity  to  sue — ^Fomu 

9  1034.  Another  action  pending — Form. 

§  1035.  Defect  of  parties — Form. 

§  1036.  Misjoinder  of  causes  of  action — FoniL 

§  1037.  CJomplaint  uncertain — Form. 

§  1038.  Demurrer— Statute  of  limitations— Form. 

§  996.    When  Defendant  may  Demur. 

The  defendant  may,  at  any  time  before  answering,  demur  to 
the  complaint.^ 
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Van  Sickle,  6  Nev.  134;  Eastabrook 
V.  Upton,  1  Nev.  398;  Wood  v. 
Olney,  7  Nev.  109;  Gallagher  v.  Dun- 
lop,  2  Nev.  326;  Winter  v.  Winter, 
8  Nev.  129;  Lake  Bigler  R.  Co.  v. 
Bedford,  3  Nev.  399;  Tread  way  v. 
Wilder,  8  Nev.  91;  Cal  State  Tel. 
Co.  V.  Patterson,  1  Nev.  150;  Lon- 
key  V.  Wells,  16  Nev.  271;  Hammer- 
smith V.  Avery,  18  Nev.  225;  Gard- 
ner V.  Gardner,  23  Nev.  207;  Hardin 
v.  Emmons,  24  Nev.  329;  Levy  v. 
Fargo,  6  Nev.  415;  Mandlebaum  v. 
Russell,  4  Nev.  551;  Proprietors  of 
Mexican  Mill  Yellow  Jacket  S.  M. 
Co.,  4  Nev.  40. 
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§  997.    Grounds  of  Demurrer. 

The  defendant  may  demur  to  the  complaint  when  it  appears 
upon  the  face  thereof,  either : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant, or  the  subject  of  the  action ; 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ; 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties for  the  same  cause; 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff  or 
defendant ; 

5.  That  several  causes  of  action  have  been  improperly  united, 
or  not  separately  stated; 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action ; 

7.  That  the  complaint  is  ambiguous ; 

8.  That  the  complaint  is  unintelligible ;  or, 

9.  That  the  complaint  is  uncertain.^ 

1  Kerr'8  Cyc.  C.  G.  P.,  sec.  430,  as  amended,  (Gal.)  Stats.  1907,  p.  706. 

§  998.    Demurrer  must  State  Orounds. 

The  demurrer  must  distinctly  specify  the  grounds  upon  which 
any  of  the  objections  to  the  complaint  are  taken.  Unless  it  does 
so,  it  may  be  disregarded.  It  may  be  taken  to  the  whole  com- 
plaint, or  to  any  of  the  causes  of  action  stated  therein,  and  the 
defendant  may  demur  and  answer  at  the  same  time.^ 

1  Kerr's  Gyc.  G.  G.  P.,  sec.  431,  as  amended,  (Gal.)  Stats.  1907,  p.  706. 

§  999.    Matters  not  Appearing  on  the  Face  of  the  Complaint — 
How  Objected  to. 

"When  any  of  the  matters  enumerated  in  the  chapter  on  demur- 
rers ^  do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer.^ 

1  See  Kerr's  Gyc.  G.  G.  P.,  sec.  t.  Stanley,  92  Gal.  86,  88,  28  Pac. 
433.  56;  Tatum  v.  Rosenthal,  95  Gal.  129, 

2  Gbirardelli  v.  Greene,  56  Gal.  133,  29  Am.  St.  Rep.  97,  30  Pac.  136; 
629;  Swamp  and  Overflowed  Dist.  Williams  v.  Southern  Pac.  R.  Go., 
V.  Peck,  60  Gal.  403,  405;  Triscony  110.  Gal.  457,  460,  42  Pac.  974; 
V.  Brandenstein,  66  Gal.  514,  516,  6  Moody  v.  Newmark,  50  Pac.  758; 
Pac.  384;  Wilhoit  v.  Gunningham,  Kerry  v.  Pacific  M.  Go.,  121  Gal.  564. 
87  Gal.  453^  460,  25  Pac.  675;  Gruhn  571,  66  Am.  St.  Rep.  65,  54  Pac.  89; 
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Asbton  V.  Heggerty,  130  Cal.  519, 
520,  62  Pac.  934;  SusanyiUe  v.  Long, 
144  Cal.  362,  364,  77  Pae.  987;  Los 
Angeles  B.  Co.  t.  Davis,  146  Cal. 
179,  181,  182,  79  Pac.  865;  Sosan- 
ville  V.  Long,  144  Cal.  362,  364,  77 
Pae.  987;  Los  Angeles  B.  Co.  ▼. 
Davis,   146   Cal.   179,   181,   182,   106 


Am.  8t.  Bep.  20,  79  Pae.  865;  Ting- 
lej  ▼.  Times-Mirror  Co.,  151  Cal.  1, 
13,  89  Pac.  1097;  Chapman  v. 
Moore,  151  Cal.  509,  511,  91  Pae. 
324;  Qojtino  ▼.  McAleer,  4  Cal. 
App.  655,  659,  88  Pac.  991;  Baker 
T.  Lambert,  5  Cal.  App.  708,  709,  91 
Pac.  340. 


§  1000.   Technical  Objections  Waired  by  Failure  to  Demur. 

If  no  objection  be  taken  either  by  demurrer  or  answer  to  the 
complaint,  the  defendant  must  be  deemed  to  have  waived  the  same, 
excepting  only  the  objection  to  the  jurisdiction  of  the  court  and 
the  objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.^ 


1  Dennison  v.  Chapman,  105  Cal. 
447,  453,  39  Pac.  61.  See,  also, 
Kerr's  Cyc.  C.  C.  P;,  sec.  434. 

Utah. — Harkness  v.  McClain,  8 
Utah,  52,  29  Pac.  964;  Conway  v. 
Clinton,  1  Utah,  215;  Spencer  v.  Van 
Cott,  2  Utah,  337;  Jungk  v.  Eeed, 
9  Utah,  49,  33  Pac.  236;  Stevens 
Imp.  Co.  V.  South  Ogden  L.  B.  &  L 
Co.,  20  Utah,  267,  58  Pac.  843; 
Fields  V.  Cobbey,  22  Utah,  415,  62 
Pac.  1020. 


See,  also,  as  to  demurrer  in  gen- 
eral. Murphy  v.  BusseU  ft  Co.,  8 
Idaho,  133,  67  Pac.  421;  Pratt  v. 
Northern  Pac.  Express  Co.,  13  Idaho, 
373,  90  Pac.  341;  Crowley  v.  Croesus 
Gold  etc.  Min.  Co.,  12  Idaho,  530, 
86  Pac.  536;  Aulbach  v.  Dahler,  4 
Idaho,  654,  43  Pac.  322;  Carter  ▼. 
Wann,  6  Idaho,  556,  57  Pac.  314; 
Aram  v.  Edwards,  9  Idaho,  333.  74 
Pac.  961;  Risse  v.  Collins,  12  Idaho, 
689,  87  Pac.  1006;  Greathouse  v. 
Heed,  1  Idaho,  482. 


§  1001.    Objectionfl  to  Matter  of  Form  not  Raised  by  Demurrer. 

An  objection  to  style  or  title  of  case  will  not  be  considered  on 
the  demurrer.^  Objections  to  a  complaint  in  matters  of  form,  such 
as  failure  to  specify  the  name  of  the  county  or  the  court  in  the 
title,  or  that  it  does  not  show  where  either  of  the  parties  resided, 
are  not  grounds  of  demurrer.* 


1  People  ex  rel.  Kern  v.  Mclntyre, 
10  Mont.  166,  25  Pac.  100.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  430. 


2  Otero  V.  Bullard,  3  Cal.  188,  189. 


§  1002.    Failure  to  State  Facts  Sufficient  to  Constitute  a  Cause 
of  Action  not  Waived  Where  No  Demurrer. 
The  failure  to  state  facts  sufficient  to  constitute  a  cause  of* 
action  is  not  waived  by  the  failure  to  demur ,^  but  may  be  raised 
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at  any  time.^  It  may  be  taken  advantage  of  by  a  motion  for  judg- 
ment on  pleadings,  or  a  motion  for  a  new  trial.'  It  may  be  enter- 
tained on  an  appeal.*  Advantage  of  it  may  be  taken  at  any  stage 
of  the  case,  it  not  being  cured  by  a  verdict  jor  judgment.* 


1  Nissen  v.  Bendixsen  (Cal.,  Dee. 
28,  1885),  9  Pac.  Ill;  KeUey  v. 
Kriess,  68  Cal.  210,  212,  9  Pac.  129; 
Du  Brutz  V.  Jessup,  70  Cal.  75,  78, 
11  Pac.  498;  Ryan  v.  Holliday,  110 
Cal.  335,  337,  42  Pac.  891;  Buckman 
V.  Hatch,  139  Cal.  53,  55,  72  Pac. 
445;  Bell  y.  Thompson  (Cal.,  Sept. 
11,  1905),  82  Pac.  327.  See  ConsoU- 
dated  C.  Co.  v.  Peters  (Ariz.,  Sept. 
21,  1896),  46  Pac.  74,  77;  Marriott 
V.  Clise,  12  Colo.  561,  21  Pac.  909, 
911;  Mackey  v.  Monahan  (Colo., 
March  13,  1899),  56  Pac.  680;  Cald- 
weU  V.  Ruddy,  2  Idaho,  5,  1  Pac.  339, 
340;  Western  Union  Tel.  Co.  v.  Long- 
wall,  5  N.  M.  308,  21  Pac.  339,  340; 
Lyen  v.  Bond,  3  Wash.  Ter.  407,  19 
Pac.  35. 

2  Marriott  v.  Clise,  12  Colo.  561, 
21  Pac.  909,  911;  Mackey  y.  Mona- 
han (Colo.,  March  13,  1899),  56  Pac 
680. 


«  Kelley  v.  Kriess,  68  Cal.  210, 
212,  9  Pac.  129.  See  Consolidated 
C.  Co.  y.  Peters  (Ariz.,  Sept.  '21, 
1896),  46  Pac.  74,  77. 

4  Nissen  y.  Bendixsen  (Cal.,  Dec. 
28,  1885),  9  Pac.  111. 

6  BeU  y.  Thompson  (Cal.,  Sept.  11, 
1905),  82  Pac.  327;  Kerr's  Cyc.  C.  0. 
P.,  see.  434.  See  Caldwell  y.  Buddy, 
2  Idaho,  5,  1  Pac.  339,  holding  that 
if  the  answer  contains  any  defense, 
however,  the  objection  will  be  over- 
ruled; Kerr's  Cyc.  C.  C.  P.,  sec.  434. 

For  authorities  in  other  states,  see 
(Idaho)  93  Pac.  765;  (Or.)  66  Pac. 
691;  (Or.)  81  Pac.  577;'  (Or.)  87 
Pac.  160;  (Or.)  95  Pac.  722;  (Or.) 
89  Pac.  957;  (Tex.  Civ.  App.)  20 
Tex.  Ct.  Rep.  74,  105  S.  W.  520; 
(Idaho)  93  Pac.  765;  (Or.)  37  Pac. 
70;  (Or.)  52  Pac.  24;  (Ariz.)  68 
Pac.  532. 


§  1003.    Failure  to  State  Facts  Essential  to  Bocovery  Attacked 
by  Oeneral  Demurrer. 

The  failure  to  state  all  the  facts  essential  to  recovery  may  be 
attacked  by  a  general  demurrer.^ 

1  Tehama  Co.  y.  Bryan,  68  Cal.  57,  Bingham  Co.  y.  Weedin,  6  Idaho,  284, 
59,  8  Pac.  673;  Harnish  y.  Bramer,  55  Pac.  662.  See  Kerr's  Cyc.  C.  C. 
71  Cal.  155,  158,  11  Pac.  888.    See      P.,  sec.  431. 


§  1004.    Failure  to  State  Facts  SufScient  to  Constitute  a  Cause 
of  Action  Proper  Oround  of  Demurrer. 

An  objection  to  a  complaint  is  properly  taken  by  demurrer  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.* 

1  People  y.  Haggin,  57  Cal.  579,  Abb.  Pr.  (N.  T.)  459.  See,  also, 
587.    See  De  Witt  y.  Chandler,  11      Kerr's  Cyc.  G.  C.  P.,  sec.  369. 
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§  1005.    Inferential  Statement  or  Recital  not  Attacked  by  Gen- 
eral Demurrer. 

Inferential  statements,  or  statements  by  way  of  recital,  cannot 
be  attacked  by  a  general  demurrer ;  it  is  available  only  where  there 
is  a  total  absence  of  some  material  f act.^ 

1  Bliss  V.  Sneath,  103  Cal.  43,  44,  360,  363,  45  Pac.  694 ;  McKay  v.  New 

36  Pac.  1029;  City  of  Santa  Barbara  York  L.  Ins.  Co.,  124  Cal.  270,  272. 

V.  Eldred,  108  Cal.  294,  297,  41  Pac.  See  Kerr's  Cyc.  C.  C.  P.,  sec.  431. 
410;  Fuller  D.  Co.  v.  McDade,  113  Cal. 

§  1006.    Allegations  of  Fact  Admitted  by  Demurrer. 

All  allegations  of  fact  in  the  complaint  are  admitted  by  a  de- 
murrer.^ 

1  Selkirk  v.  Board  of  Supervisors,  536.     See  Waggy  v.  Scott,  29  Or.  386, 

3  Cal.  322,  326 ;  Tuolumne  Co.  v.  45  Pac.  774,  775 ;  Franklin  v.  Bailey, 
Chapman,  8  Cal.  392,  397;  Collins  v.  31  Or.  285,  50  Pac.  186,  187;  Gam- 
DriscoU.  69  Cal.  550,  552,  11  Pac.  mon  v.  Burnell,  22  Utah,  421,  64 
244;  Heeder  v.  Miller,  77  Cal.  192,  Pac.  958;  Hester  v.  Thomson,  35 
193,  19  Pac.  375;  Woodroof  V.  Howes,  Wash.  119,  76  Pac.  734,  738.  See 
88  Cal.  184,  189,  26  Pac.  Ill;  Hevren  Kerr's  Cyc.  C.  C.  P.,  sec.  431. 

V.  Reed,   126  Cal.  219,  221,  58  Pa«. 

§  1007.    When  Allegations  of  Fact  Taken  as  True  on  Demurrer. 

Allegations  in  the  complaint  are  accepted  as  true  in  consider- 
ing objections  upon  a  demurrer,  so  far  only  as  they  relate  to  mat- 
ters of  fact  as  distinguished  from  matters  of  law.  As  to  the  latter, 
they  will  be  treated  as  if  they  were  not  made,  because,  so  far  as 
they  are  correct,  they  are  useless,  and,  when  erroneous,  worse  than 
useless.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  426.  See  Ohm  v.  San  Francisco,  92  Cal.  437, 
450,  28  Pac.  580. 

§  1008.    Conclusions  of  Law  not  Admitted  by  Demurrer. 

Conclusions  of  law  are  not  admitted  by  a  demurrer.^ 

1  See  Kerr's  Cyc.   C.  C.  P.,    sec.  83,  56  Pac.  782;  Franklin  Sav.  Bank 

431;  Branham  v.  Mayor  of  San  Jose*,  v.  Moran,  19  Wash.  200,  52  Pac.  858, 

24  Cal.  585,  602;  Johnson  v.  Kirby,  859.     See    Hester    v.    Thomson,    35 

4  Pac.  459,  461;  Ohm  v.  San  Fran-  Wash.  119,  76  Pac.  734,  736;  Eickotts 
Cisco,  92  Cal.  437,  449,  28  Pac.  580;  v.  Crewdson,  81  Pac.  1. 

Callahan  v.  Broderick,  124  Cal.  80, 
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§  1009.    Bar  of  Statute  of  Limitations  not  Raised  Under  Gteneral 
Demurrer. 

The  bar  of  the  statute  of  limitations  cannot  be  raised  under  a  gen- 
eral demurrer  that  the  complaint  does  not  state  facts  suiScient 
to  constitute  a  cause  of  action.^ 

1  Kerr's   Cyc.   C.   C.   P.,  sec.  431.  May   4,    1904),    77    Pac.    226,    228; 

See  Brown  v.  Martin,  25  Cal.  82,  89;  Board  of  Church  E.  F.  v.  First  Pres. 

Parwell  v.  Jackson,  28  Cal.  105,  107;  Church,  19  Wash.  455,  53  Pac.  671, 

Cheming  Min.  Co.  v.  Hanley  (Idaho,  673.                   ' 

§  1010.    That  Plaintiff  is  not  a  Corporation  not  Raised  by  Oeneral 
Demurrer. 

That  the  plaintiff  is  not  a  corporation  goes  only  to  its  capacity 
to  maintain  the  action,  and  not  to  the  sufficiency  of  the  case 
averred  to  constitute  a  cause  of  action;  hence  cannot  be  raised  by 
a  general  demurrer.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  431;  Los  Angeles  B.  Co.  ▼.  Davis,  146  Cal. 
179,  180,  181,  79  Pac.  865. 

§  1011.    Misjoinder  cannot  be  Baised  on  Oeneral  Demurrer. 

A  misjoinder  of  parties  cannot  be  raised  on  a  general  demurrer.^ 

1  Tennant  t.  Pfister,  51  Cal.  511,  Pac.  136.  See  Boss  v.  Page,  11  N. 
513;  Tatum  v.  Rosenthal,  95  Cal.  D.  458,  460,  92  N.  W.  822.  See 
129,   133,   29   Am.    St.   Eep.   97,   30      Kerr's  Cyc,  C.  C.  P.,  sec.  431. 

§  1012.  Legal  Capacity  to  Sue  not  Raised  by  Oeneral  Demurrer. 
The  legal  capacity  of  a  plaintiff  to  sue  cannot  be  determined  on 
general  demurrer.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  431 ;  Los  Angeles  B.  Co.  v.  I>aTis,  146  Cal. 

Mora  y.  LeBoy,  58  Cal.  8,  10;  Swamp  179,  181,  79  Pac.   865.     See  Knight 

and  Overflowed  Bist.  v.  Feck,  60  Cal.  ▼.  Le  Beau,  19  Mont.   223,  47  Pac. 

403,  405 ;  Phillips  t.  Qoldtree,  74  Cal.  952,  953 ;   James  y.  James,   77  Pac. 

151,  155,  13  Pac.  313,  15  Pac.  451;  1082,  1084. 

§  1013.    Surplusage  is  No  Oround  of  Demurrer. 

Surplusage  is  not  a  ground  of  demurrer.* 

1  Mitchell  y.  Steelman,  8  Cal.  363,  Isaacs  v.  Holland,  4  Wash.  54,  29 

369.     See  Newman  v.  Smith,  77  Cal.  ^ac.  978;  Kerr's  Cyc.  C.  C.  P.,  sec. 

22,  27,  18  Pac.  791;  Prescott  v.  Ed-  *30. 

wards,  117  Cal.  298,  300,  59  Am.  St.  Idaho.— Murphy  y.  BusseU  &  Co., 

Bep.  186,  49  Pac.  178;  Campbell  v.  8  Idaho,  133,  67  Pac.  421;  Vane  y. 

Taylor,  3  Utahy  325,  3  Pac.  445,  448;  Jones,  13  Idaho,  21,  88  Pac.  1058; 
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Pratt  V.  Northern  Pae.  Express  Co., 
13  Idaho,  373,  90  Pac.  341;  Stevens 
V.  Home  Savings  etc.  Assn.,  5  Idaho, 
741,  51  Pac.  779,  986;  Gilpin  v.  Sierra 
Nev.  Con.  Min.  Co.,  2  Idaho,  696, 
23  Pac.  547,  1014;  Boulware  v.  Park, 
4  Idaho,  692. 

UtalL—Walker  ▼.  Popper,  2  Utah, 
96;  Kilpatrick-Koch  D.  G.  Co.  v. 
Box,  13  Utah,  494,  45  Pac.  629;  I. 
X.  L.  Fur.  Co.  V.  Berets,  32  Utah, 
454,  91  Pac.  279;  Hauge  v.  Nephi 
Irr.  Co.,  16  Utah,  421,  52  Pac.  765; 


Linck  V.  S.  L.  City,  «  Utah,  109,  21 
Pac.  459;  Potter  v.  Hussey,  1  Utah, 
249;  State  ex  rel.  v.  Board  Ed. 
S.  L.  aty,  21  Utah,  401,  60  Pac. 
1013;  Gammon  v.  Bunnell,  22  Utah, 
421,  64  Pac.  958;  Hunt  v.  Monroe, 
32  Utah,  428,  91  Pac.  269;  Davis  v. 
Flagstaff  8.  M.  Co.,  2  Utah,  74;  An- 
derson v.  To  Semite  M.  Co.,  9  Utah, 
420,  35  Pac.  502;  Campbell  v;  Tay- 
lor, 3  Utah,  325,  3  Pac  445;  Owen 
V.  Oviatt,  4  Utah,  95,  6  Pac.  527; 
Thackara  ▼.  Bied,  1  Utah,  238. 


§  1014.    Want  of  Legal  Capacity  to  Sue  not  Appeadng  on  Face 
of  Complaint— How  Taken  Advantage  of. 

The  want  of  legal  capacity  of  the  plaintiflf  to  sue  is  not  good 
ground  of  demurrer  when  want  of  such  capacity  does  not  appear 
on  the  face  of  the  complaint.^ 

1  Miller  v.  Luco,  80  Cal.  257,  22  6,    1891),    25    Pac.    677;    Locke    ▼. 

Pac.   195,  196;   Wilhoit  v.  Cunning-  Klunker,  123  Cal.  231,  239,  55  Pac. 

ham,  87  Cal.  453,  459,  25  Pac.  675;  993;  Kerr's  Cyc.  C.  C.  P.,  sees.  430, 

Sargent  v.  Cunningham   (Cal.,  Jan.  433. 

§  1016.  Defective  Incorporation,  How  Waived. 

The  failure  of  plaintiff  to  file  its  articles  of  incorporation  is 
waived  by  the  failure  of  defendant  to  plead  such  fact  in  abate- 
ment.^ 

1  Southern  Pac.  B.  Co.  v.  Purcell,  t.  Eosa,  80  Cal.  333,  336, 22  Pac.  222. 

77  Cal.  69,  72,  18  Pac.  886;  Ontario  See,  also,  Kerr's  Cyc.  C.  C.  P.,  see. 

State  Bank  v.  Tibbits,  80  Cal.  68,  69,  434, 
22  Pac.  6«;  South  Yuba  W.  &  M.  Co. 

§  1016.    Failure  to  File  Partnership  Certificate— How  Waived. 

Want  of  legal  capacity  in  a  partnership  to  sue  by  reason  of 
its  failure  to  file  the  certificate  of  partnership,  not  having  been 
objected  to  by  a  demurrer  or  answer,  is  waived.^ 

1  Phillips  V.  Goldtree,  74  Cal.  151,      431.    See,  also,  Kerr's  Cyc.  C.  C.  P., 
153,  13  Pac.  313,  15  Pac.  451;  Cook      sec.  434. 
V.  Fowler,  101  Cal.  89,  90,  35  Pac. 
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§  1017.    Executor  may  Sue  in  His  Own  Name. 

An  executor  may  sue  in  his  own  name  as  thougli  he  were  a  trus- 
tee of  an  express  trust.* 

1  Estate  of  Callaghan,  119  Cal.  571,  576,  51  Pac.  860.    See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec*.  369. 

§  1018.    Question  as  to  Proper  Plaintiff— How  Saised. 

A  special  demurrer  is  the  only  manner  in  which  the  question  of 
the  proper  party  plaintiff  can  be  raised.* 

1  McKiDstry,    J.,    in     concurring  People  v.  Haggin,  57  Cal.  579,  587. 

opinion    in     Beclamation    Dist.    v.  See  De  Witt  v.  Chandler,  11    Abb. 

Hagar,    66    Cal.    54,    59,    declaring  Pr.   (N.  Y.)   459.     See,  also,    Kerr's 

there  is  nothing  to  the  contrary  in  Cyc.  C.  C.  P.,  sec.  346. 

§  1019.   Nonjoinder  of  Parties— How  Raised. 

Nonjoinder  of  necessary  parties  plaintiflE  should  be  taken  ad- 
vantage of  by  a  demurrer.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  430.    Bee  Andrews  ▼.  Mokelumne  Hill  Co., 
7  Cal.  330,  334;  Whitney  v.  Stark,  8  Cal.  514,  517,  68  Am.  Dec.  360. 

§  1020.    Demurrer  for  Nonjoinder— What  must  Contain. 

A  demurrer  for  nonjoinder  of  parties  must  specify  who  else 
should  have  been  joined,  or  in  what  the  nonjoinder  consists.^ 

1  Kerr's   Cyc.  C.   C.  P.,  sec.  431.  Eep.  97,  30  Pac.  136;  State  ex  rel. 

See  Kreling  y.  Kreling,  118  Cal.  413,  McCain  v.   Metschan   (Or.,  Nov.  9, 

420,  50  Pac.  546;   Tatum  y.  Bosen-  1886),  46  Pac.  791,  793. 
thai,  95  Cal.   129,   133,  29  Am.  St. 

§  1021.   Defect  of  Parties— Meaning. 

** Defect"  means  a  defect  in  the  complaint  by  reason  of  having 
too  many  or  too  few  parties.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  430.    See  Bowe  y.  Chandler,  1  Cal.  167^  168, 
174. 

§  1022.    Misjoinder— How  Raised. 

Misjoinder  of  parties  plaintiff  or  defendant  is  waived  by  failing 
to  take  objection  by  a  demurrer  or  answer.^ 

1  Warner    y.   Wilson,    4  Cal.  310,       sot  y.  Throckmorton,  6  Cal.  471,  473; 
313;  Jacks  y.  Cooke,  6  Cal.  164;  Tis-       Dunn  y.  Tozer^  10  Cal.  167,  17Q;  Van 
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Marin  v.  Johnson,  15  Cal.  308,  311; 
Mott  V.  Smith,  16  Cal.  533,  558; 
Bowe  V.  Bacigalluppi,  21  Cal.  633, 
635;  Gillam  v.  Sigman,  29  Cal.  637, 
640;  McKee  v.  Greene,  31  Cal.  418, 
420;  Calderwood  v.  Pyser,  31  Cal. 
333,  336;  Hastings  v.  Stark,  36  Cal. 
122,  126;  Rutenberg  v.  Main,  47  Cal. 
214,  221;  Tennant  v.  Pfister,  51  Cal. 
511,  513;  Learned  v.  Castle  (Cal., 
June  17,  1884),  4  Pac.  191,  193;  Hein- 
len  V.  Heilbxon,  71  Cal.  557,  561,  12 


Pac.  673;  Grahn  v.  Stanley,  92  Cal. 
86,  88,  28  Pac.  56;  Ah  Tong  v.  Earle 
F.  Co.,  112  Cal.  679,  682,  45  Pac.  7; 
Hopper  y.  Barnes,  113  Cal.  636,  642, 
45  Pac.  874;  Kippen  v.  Ollasson,  136 
Cal.  640,  642,  69  Pac.  293;  Dewey  v. 
Parcells,  137  Cal.  305,  306,-  70  Pac. 
174.  See  Brahoney  v.  Denver  U.  Ss 
P.  B.  Co.,  14  Colo.  27,  23  Pac.  172. 
See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec. 
434. 


§  1023.  Demurrer  for  Misjoinder— What  must  Contain. 

A  demurrer  for  misjoinder  of  parties  defendant  must  be  dis- 
regarded unless  it  specifies  in  what  the  misjoinder  consists,  and 
which  of  the  defendants  are  misjoined.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  431.  See  Irwine  ▼.  Wood,  7  Colo.  477,  4  Pac. 
783. 


§  1024.   Wher^  Misjoinder  Does  not  Appear  on  Face  of  Complaint 
— ^How  Raised. 

Misjoinder  of  parties  must  be  taken  by  answer  if  it  does  not  ap- 
pear on  the  face  of  the  complaint.^ 


1  Warner  v.  Wilson,  4  Cal.  310, 
313;  Jacks  v.  Cooke,  6  Cal.  164; 
Hastings  v.  Stark,  36  Cal.  122,  126; 
Rutenberg  v.  Main,  47  Cal.  213,  214, 
221;  Moody  v.  Newmark  (Cal.,  Nov. 


2,  18^7),  50  Pac.  758.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  433;  Rowe 
V.  Chandler,  1  CaL  167,  174;  Tatum 
y.  Rosenthal,  95  Cal.  129,  133,  29 
Am.  St.  Rep.  97,  30  Pac.  136. 


§  1025.    Misjoinder  of  Causes  of  Action — ^How  Waived. 

A  misjoinder  of  causes  of  action  is  waived  by  the  failure  to 
demur  or  answer  on  such  ground.^  Thus,  misjoinder  of  an  action 
for  the  death  of  a  wife  with  causes  of  action  in  favor  of  the  hus- 
band for  medical  expenses  incurred  is  waived  by  the  failure  to 
demur  for  such  misjoinder ;  hence  it  is  not  error  to  admit  evidence 
of  such  expenses.^  Such  an  objection  will  not  be  considered  on 
appeal.^ 

1  Macondray  v.   Simmons,   1   Cal.  183,   188;   McClory  t.  McClory,   38 

393,  395;  Jacks  v.  Cooke,  6  Cal.  164;  Cal.  575,  577;  Cox  v.  Western  Pac.  R. 

Marius  v.  Bicknell,  10  Cal.  217,  224;  Co.,  47  Cal.  87,  90;  Learned  v.  Castle 

Lawrence  v.   Montgomery,   37    Cal.  (Cal.,  June   17,  1884),  4  Pac.   191, 
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193;  Roberts  v.  Eldred,  73  Cal.  894, 
15  Pac.  16,  18;  Wilkowgki  v.  Hern, 
82  Cal.  604,  607,  23  Pac.  132;  Evera- 
don  V.  Mayhew,  85  Cal.  1,  21  Pac. 
431,  24  Pac.  382;  Healy  v.  Visalia  ft 
T.  R.  Co.,  101  Cal.  585,  593,  36  Pac. 
125;  McKune  t.  Santa  Clara  V.  M. 
ft  L.  Co.,  110  Cal.  480,  487,  42  Pac. 
980.    See  Brahonej  V.  Denver  XJ.  ft 


P.  B.  Co.,  14  Colo.  27,  23  Pac.  172; 
Fraley  v.  Bentley,  1  Dak.  25,  46  N. 
W.  506;  Bandmann  v.  Davis,  23 
Mont.  382,  59  Pac.  856,  857. 

2  McKune  y.  Santa  Clara  V.  M.  ft 
L.  Co.,  110  Cal.  480,  487,  42  Pac.  980. 

«  Roberts  v.  Eldred,  73  Cal.  394, 
15  Pac.  16,  18.  See,  ateo,  Kerr's  Cyc. 
C.  C.  P.,  sec.  434. 


§  1026.    Mujoinder  of  Causes  of  Action  caxmot  be  Beached  by 
Motion  to  Strike  Out. 
A  misjoinder  of  causes  of  action  cannot  be  reached  by  a  motion 
to  strike  out  part  of  the  pleading.^ 

1  Eversdon  v.  Mayhew,  85  Cal.  1,  S,  21  Pac.  431^  24  Pac.  382.    See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  453. 


§  1027.    Demurrer  for  Misjoinder  of  Causes  of  Aotioni  When 
Insufficient. 
A  demurrer  for  misjoinder  of  causes  of  action  which  does  not 
specify  wherein  the  misjoinder  exists  is  insufficient.* 

1  Kerr's    Cyc.    C.    C.  P.,  sec.  431.  125;  Green  v.  Taney,  7  Colo.  278,  3 

See  O'Callaghan  v.  Bode,  84  Cal.  489,  Pac.   423,  424;   Owen   y.  Oriatt,   4 

495,  24  Pac.  269;  Healy  v.  Visalia  ft  Utah,  95,  6  Pac.  527,  528. 
T.  R.  Co.,  101  Cal.  585,  593,  36  Pac. 

§  1028.    Causes  not  Separately  Stated. 

Originally,  where  two  causes  of  action  might  have  been  properly 
joined  in  the  same  complaint,  but  were  not  separately  stated  as  re- 
quired by  the  code,  the  remedy  was  by  motion  to  make  the  pleading 
more  definite  and  certain  by  separating  and  definitely  stating  the 
different  causes  of  action.^  This  was  changed  in  the  year  1907, 
when  the  words  "not  separately  stated"  were  added  to  subdivision 
5  of  section  430  of  the  Code  of  Civil  Procedure.  Thus  the  remedy 
now  is,  in  a  case  of  this  kind,  to  demur  on  the  grounds  that  the  sev- 
eral causes  of  action  are  improperly  joined,  or  are  not  separately 
stated.^ 


1  City  Carpet  B.  Works  v.  Jones, 
102  Cal.  506,  510,  36  Pac.  841.  See 
Bernero  v.  South  British  &  N.  Ins. 
Co.,  65  Cal.  386,  4  Pac.  382;  Fraser  v. 
Oakdale  L.  &  W.  Co.,  73  Cal.  187, 


190,  14  Pac.  829;  Jacob  v.  Lorenz,  98 
Cal.  332,  338,  33  Pac.  119;  Murphy 
V.  Crowley,  140  Cal.  141,  150,  73  Pac. 
820;  County  of  Sutter  v.  McGriflP, 
130  Cal.  134,  136,  62  Pac.  412;  San 


§§  1029-1032 


hillyeb's  justices'  code. 


412 


Francisco  Pac.  Co.  v.  Fairfield,  134 
Cal.  220,  226,  66  Pae.  255;  Astill  y. 
South  Yuba  W.  Co.  (Cal.,  Jan.  21, 
1905),  79  Pac.  594,  595;  Brewer  v. 
McCain,  21  Colo.  382,  41  Pac.  822; 
Ludington  y.  Heilman  (Colo.,  June 
14,  1897),  49  Pac.  377,  378;  Fox  v. 
Eogerg,  6  Idaho,  710,  59  Pac.  538. 

2  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
430;  (Ariz.)  Bev.  Stats.  1901,  sec. 
2073;  (N.  D.)  Rev.  Codes  1905,  sec. 
8384;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 


1897,  art.  1604;  (Or.)  Lord's  Oregon 
Laws,  sec.  68;  (Idaho)  Rev.  Codes, 
sec.  4174;  (Mont.)  Bev.  Codes  1907, 
sec.  6534;  (S.  D.)  Comp.  Laws  1910, 
sec.  120,  p.  343;  (Utah)  Comp. 
Laws  1907,  sec.  2962;  (Wyo.)  Comp. 
Stats.  1910,  sec.  4381;  (Neb.)  Cob- 
bey's  Ann.  Stats,  sec.  4795  (demur- 
rer not  allowable  in  justices'  courts) ; 
(Kan.)  Dassler's  G«a.  Stats.  1909, 
sec.  5686. 


§  1029.    Objection  to  Uncertainty  Goes  to  What. 

The  objection  of  uncertainty  goes  to  doubt  as  to  what  the  pleader 
means  by  the  facts  alleged,  and  not  to  the  failure  to  allege  sufficient 
facts.^ 

1  Callahan  t.  Broderick,  124  Cal.  t.  Miller,  77  Cal.  192,  193,  19  Pac. 
80,  83,  56  Pac.  782.  See,  also,  Kerr's  375;  ChurchiU  v.  Lauer^  84  Cal.  233, 
Cyc.  C.  C.  P.,  sec.  430.    See  Hesser       234,  24  Pac.  107. 

§  1030.    General  Demurrer— Form. 

[Title  of  Court  and  Cause.] 

The  defendant  demurs  to  the  complaint  herein,  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action, 

[Signed]  . 

§  1031.  Want  of  Jurisdiction  of  Person— Form« 

[Title  of  Court  and  Cause.] 

The  defendant  demurs  to  the  complaint  in  this  action,  on  the 
ground  that  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  because  said  complaint  alleges  that  the  defendant 
made  the  contract  described  in  the  complaint  as  consul  of  the 
republic  of  Paraguay,  at  the  port  of  San  Francisco.*" 

[Signed.] 
1  Cowdery's  Justices'  Treatise,  sec.  1049. 

■ 

§  1032.  Want  of  Jurisdiction  of  Subject  of  the  Action — ^Form. 

[Title  of  Court  and  Cause.] 

The  defendant  demurs  to  the  complaint  herein,  on  the  ground 
that  the  court  has  no  jurisdiction  of  the  subject  matter  of  the 


413  DEMURRER.  §§  1033-1037 

action,  because  it  appears  therefrom  that  the  action  is  an  action 
for  an  accounting. 
[Signed.] 

§  1033.    Want  of  Legal  Capacity  to  Sue— FomL 

[Title  of  Court  and  Cause.] 

The  defendant  demurs  to  the  complaint,  on  the  ground  that 
plaintiff  has  not  legal  capacity  to*  sue,  because  it  appears  from 
the  complaint  that  defendant  is  an  infanty  and  has  no  legally 
appointed  guardian. 

[Signed.] 

§  1034.    Another  Action  Pending— Form. 

[Title  of  Court  and  Cause.] 

The  defendant  demurs  to  the  complaint  herein,  on  the  ground 
that  it  appears  therefrom  that  there  is  another  action  pending 
between  the  same  parties  for  the  same  cause  of  action  set  forth 
in  the  complaint. 

[Signed.] 

§  1035.    Defect  of  Parties— Fonn. 

[Title  of  Court  and  Cause.] 

Defendant  demurs  to  the  complaint  on  the  ground  that  there 
is  a  defect  of  parties  plaintiff  in  this:  It  appears  from  the  com- 
plaint that should  be  made  a  party  pla,intiff. 

[Signed]     . 

§  1036.    Misjoinder  of  Causes  of  Action — Form. 

[Title  of  Court  and  Cause.] 

The  defendant  demurs  to  the  complaint,  on  the  ground  that 
several  causes  of  action  have  been  improperly  united  therein  in 
this :  A  cause  of  action  for  the  damages  to  the  person  of  defendant, 
and  an  action  to  recover  the  possession  of  real  property. 

[Signed.] 

§  1037.    Complaint  Uncertain— Form. 

[Title  of  Court  and  Cause.] 

The  defendant  demurs  to  the  complaint,  on  the  ground  that 
the  complaint  herein  is  uncertain  in  this :  It  cannot  be  ascertained 

therefrom  whether (or  any  other  ground). 

[Signed]     -. 
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§  1038.    Demurrer — Statute  of  Limitations — ^Form. 

[Title  of  Court  and  Cause.] 

Defendant  demurs  to  the  complaint  herein  on  the  ground  that 
it  appears  therefrom  that  the  aetion  is  barred  by  the  provisions 

of  subdivision  number of  section of  the  Code  of  Civil 

Procedure  of  the  state  of  Oalifomia. 

[Signed.] 
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AETICLE  n. 

NOTICE  OP  HEARINa  DEMUEEEB. 

i  1039.  Notice  of  hearing  of  demurrer. 

§  1040.  Notice  of  hearing  of  demurrer — Fomu 

§  1041.  Service  of  notice. 

§  1042.  Service  by  mail. 

S  1043.  Personal  service  and  return. 

§  1044.  Docket  entry  of  service. 

i  1045.  Parties  to  wait  one  hour. 

§  1039.    Notice  of  Hearing  of  Demurrer. 

When  all  the  parties  served  with  process  shall  have  appeared, 
or  some  of  them  have  appeared,  and  the  remaining  defendants 
have  made  default,  the  justice  must  fix  the  day  for  the  trial  of 
said  cause,  whether  the  issue  is  one  of  law  or  fact,  and  give  no- 
tice thereof  to  the  parties  to  the  action  who  have  appeared,  but 
in  case  any  of  the  parties  are  represented  by  an  attorney,  then 
to  such  attorney.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  850;  (Cal.)  Stats.  1909,  p.  968. 

§  1040.    Notice  of  Hearing  of  Demurrer  — Fornt 

Such  notice  shall  be  in  writing,  signed  by  the  justice,  and  sub- 
stantially in  the  following  form  [filling  blanks  according  to  facts] . 

In  the  Justice  Court,  Township  [or  City,  or  City  and 

County],  County,  or  City  and  County  of ,  state  of 

California, 

,  Plaintiff, 

vs. 
,  Defendant. 

To  ,  Plaintiff,  or ,  Attorney  for  Plaintiff,  and 

to  ,  Defendant,  or ,  Attorney  for  Defend- 
ant. 

You  and  each  of  you  will  please  take  notice  that  the  under- 
signed justice  of  the  peace  before  whom  the  above-entitled  cause 

is  pending,  has  set  for  hearing  the  demurrer  of ,  filed 

in  said  cause  before  me  at  my  office  in  said  township  (or  city, 
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or  city  and  county),  at o'clock,  M.,  on  the  day 

of ,  19 . 

Dated  this day  of ,  19 . 

[Signed]     


Justice  of  the  Peace.* 


1  Kerr'8  Cyc.  C.  C.  P.,  sec.  850;  (Cal.)  Stats.  1909,  p.  968. 

§  1041.    Service  of  Notice. 

Said  notice  shall  be  served  by  mail  or  personally.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  850;  (Cal.)  Stats.  1909,  p.  968. 

§  1042.    Service  by  HaU. 

When  served  by  mail  the  justice  of  the  peace  shall  deposit 
copies  thereof  in  a  sealed  envelope  in  the  postoflSce  at  least  ten 
days  before  the  hearing,  addressed  to  each  of  the  persons  on  whom 
it  is  to  be  served  at  their  place  of  residence  and  the  postage  pre- 
paid thereon;  provided  that  such  notice  shall  be  served  by  mail 
only  when  .the  person  on  whom  service  is  to  be  made,  resides 
out  of  the  county  in  which  said  justice  '&  court  is  situated,  or  is 
absent  therefrom.^ 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  850;  (Cal.)  Stats.  1909,  p.  968. 

§  1043.    Personal  Service  and  Betum. 

When  personally  served  said  notice  shall  be  served  at  least 
five  days  before  the  hearing  on  the  persons  on  whom  it  is  to  be 
served  by  any  person  competent  and  qualified  to  serve  a  sum- 
mons in  a  justice's  court,  and  when  personally  served  it  shall 
be  served,  returned  and  filed  in  like  manner  as  a  summons.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  850;  (Cal.)  Stats.  1909,  p.  968. 

§  1044.    Docket  Entry  of  Service. 

The  justice  shall  enter  on  his  docket  the  date  of  hearing;  and 
when  such  notice  shall  have  been  served  by  mail  the  justice  shall 
enter  on  his  docket  the  date  of  mailing  such  notice  of  hearing 
an4  such  entry  shall  be  prima  facie  evidence  of  the  fact  of  such 
service.^ 

1  Kerr's  Cye.  C.  C.  P.,  sec.  850;  (CaL)  Stats.  1909,  p.  968. 
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§  1045.    Parties  to  Wait  One  Honr. 

The  parties  are  entitled  to  one  hour  in  wliich  to  appear  aft^or 
the  time  fixed  in  said  notice,  hut  are  not  bound  to  remain  long^er 
than  that  time  unless  both  parties  have  appeared  and  the  jus- 
tice being  present  is  engaged  in  the  trial  of  another  cause.^ 

1  Kerr'8  Gyc.  C.  C.  P.,  sec.  850;  (Cal.)  Stats.  1909,  p.  963. 
27 
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ARTICLE  in. 

PROCEEDINGS  ON  DEMURRER, 

§  1046.    ProceedingB  on  demurrer. 

§  1047.     Notice  of  sustaining  demurrer — Fornu 

§  1048,     Order  overruling  demurrer — ^Form. 

§  1046.    Proceedings  on  Demurrer. 

The  proceedings  on  demurrer  are  as  follows, 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaintiff 
may,  within  such  time,  not  exceeding  two  days,  as  the  court  allows, 
amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defendant 
may  answer  forthwith ; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant  may 
amend  his  answer  within  such  time,  not  exceeding  two  days,  as  the 
court  may  allow ; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must  pro- 
ceed as  if  no  demurrer  had  been  interposed.^ 

1  (Cal.)  Kerr's  C.  C.  P.,  sec.  858;  Comp.  1907,  sec.  3693;  (Okl.)  Compi. 

(N.  D.)  Rev.  Codes  1905,  sec.  8388;  Laws  1909,  sec.  5644;   (Kan.)   Dass- 

(Or.)  B.  &  C.  Codes,  sec.  79;  (Idaho)  ler's    Gen.    Stats.    1909,    sec.    4986; 

Rev.  Codes,  sec.  4673;  (Mont.)  Rev,  Stewart  v.   Justice's   Court,   109   CaL 

Codes  1907,  sec.  7012;  (S.  D.)  Comp.  616,  617,  42  Pac.  158;  Hall  v.  Kerri- 

Laws  1910,  sec.  132,  p,  343;  (Utah)  gan,  135  Cal.  4,  6,  66  Pac,  868. 

§  1047.    Notice  of  Sustaining  Demurrer — Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  the  defendant's  demurrer  to 
the  complaint  herein  has  been  sustained,  and  you  are  given  two 
days  in  which  to  amend. 
To  the  plaintiff  and ,  his  attorney. 

[Signed]  » 

§  1048.    Order  Overruling  Demurrer— Form. 

[Title  of  Court  and  Cause.] 

The  dtemurrer  of  defendant  in  the  above-entitled  case  is  hereby 
overruled  and  said  defendant  is  allowed  two  days  in  which  to 
answer. 

Dated ,  19 . 

J.  M., 
Justice  of  the  Peace. 
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S^TICLE  IV. 

PEOCEEDINGS  ON  NONAPPEABANCB. 
{  1049.    Proceedings  on  nonappearance. 

§  1049.    Proceedings  on  Nonappearance. 

Where  a  demurrer  is  filed  to  a  complaint  in  a  justice's  court, 
and  a  day  for  the  hearing  thereof  is  fixed  by  the  justice,  and 
notice  of  the  fact  is  served  upon  the  defendant,  as  required  by 
law,^  the  court  has  jurisdiction,*  upon  the  failure  of  the  defend- 
ant to  appear  at  the  hearing,  to  overrule  the  demurrer  and  re- 
quire the  defendant  to  answer  at  once,  and  upon  a  failure  so  to 
answer  to  render  judgment  by  default  in  favor  of  the  plaintiff.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  850. 

«  Kerr's  Cyc.  C.  C.  P.,  sees.  858,  872. 

•  Stewart  ▼.  Justice's  Court^  109  CaL  616,  42  Pac.  158. 
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CHAPTER  XL. 

PLEADING  STATUTE  OP  LIMITATIONS. 

8  1050.     statute  of  limitations — How  pleaded. 
§  1051.     Statute  of  limitations — How  pleaded. 

§  1052.  Oregon — Time  of  commencing  actions — Objections. 

§  1053.  Wben  not  appearing  on  the  face  of  the  complaint — How  pleaded. 

§  1054.  Statute  of  limitations — Pleading  particular  subdivision. 

§  1055.  Statute  of  limitations  cannot  be  set  up  by  amendment  at  triaL 

§  1056.  Statute — How  waived.  ^ 

§  1057.  Plea  to  merits  waives  statute. 

§  1058.  Statute  must  be  pleaded  to  all  counts  affecting  the  same  claim. 

9  1059.  Statute  of  limitations — Absence  from  state. 
S  1060.  Same — Death  of  party. 

8  1061.    Pleading  new  promise  to  remove  bar  of  statute. 

8  1062.    Distinction  between  action  where  new  promise  is  bef&r«  or  after  bar. 

§  1050.    Statute  of  Liinitations — ^How  Pleaded. 

In  pleading  the  statute  of  limitations  it  is  not  necessary  to  state 
the  facts  showing  the  defense,  but  it  may  be  stated  generally  that 
the  cause  of  action  is  barred  by  the  provisions  of  section  (giving 
the  number  of  the  section  and  subdivision  thereof,  if  it  is  so  di- 
vided, relied  upon)  of  the  Code  of  Civil  Procedure;  and  if  such 
allegation  be  controverted,  the  party  pleading  must  establish,  on 
the  trial,  the  facts  showing  that  the  cause  of  action  is  so  barred.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec. 
458;  Biddel  v.  Brizzolara,  5^  Oal. 
374,  381;  Packard  v.  Johnson,  4 
Pae.  €32;  Hagely  v.  Hagely,  68  Cal. 
348,  351,  352,  9  Pac.  305;  Mont- 
gomery V.  Locke,  72  Cal.  75,  76,  13 
Pac.  101;  Alhambra  A.  W.  Co.  v. 
Richardson,  72  Cal.  598,  600,  14  Pac. 
379;  Manning  v.  Dallas,  73  Cal.  420, 
421,  15  Pac.  34;  Allen  v.  Allen,  95 
Cal.  184,  194,  27  Pac.  30,  30  Pac. 
S13,  16  L.  B.  A.  646;  Welters  v. 
Thomas,  32  Pac.  565,  566;  Williams 
V.  Bergin,  116  Cal.  56,  59,  47  Pac. 
877;  Pierce  v.  Southern  Pacific  Co., 
120  Cal.  156,  162,  47  Pac.  874,  52 
Pac.  302,  40  L.  R.  A.  350;  Nicholson 
V.  Tarpey,  12  i  Cal.  442,  449,  57  Pac. 


457;  Churchill  v.  Louie,  135  Cal.  608, 
610,  67  Pac.  1052;  LUlis  y.  People's 
D.  Co.,  29  Pac.  780,  781;  Churchill 
V.  Woodworth,  148  Cal.  669,  675, 
113  Am.  St.  Rep.  324,  84  Pac.  155; 
Black  V.  Vermont  M.  Co.,  1  Cal.  App. 
718,  722,  82  Pac.  1060. 

Idaho. — Cox  y.  Northwestern  Stage 
Co.,  1  Idaho,  376;  Martin  y.  Dowd, 
8  Idaho,  453,  69  Pac.  276. 

Utah.— Leavitt  ▼.  Oxford  S.  M. 
Co.,  3  Utah,  265,  1  Pac.  356;  Kuhn 
V.  Mount,  13  Utah,  108,  44  Pac. 
1036;  Wells  v.  Wells,  7  Utah,  68, 
24  Pac.  752;  Graves  y.  Seifried,  31 
Utah,  203,  87  Pac.  674;  Nelden-Jud- 
80 u   Co.   y.  Commercial  Nat.  Bank, 
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27  Utah,  59,  74  Pac.  195;  Fullertonv.  Greenwood,  17  Utah,  33,  53  Pac. 
T.  Bailey,  17  Utah,  85,  53  Pac.  102Q;  736;  Hayes  v.  Lavagnino,  17  Utah, 
Thomas  ▼.  Glendinning,  13  Utah,  185,  53  Pac.  1029;  Learitt  v.  Oxford 
47,  44  Pac.  652;  Burnes  t.  Crane,  1  S.  M.  Co.,  3  Utah,  265,  1  Pac.  356; 
UUh,  179;  Spanish  Fork  v.  Hopper,  Snow  y.  Bich,  22  Utah,  123,  61  Pac. 
7  Utah,  235,  26  Pac.  293;  Whittaker      336. 

§  1061.    Statute  of  LixnitatioiiB— How  Pleaded. 

Under  the  California  code  a  defendant  pleading  that  a  debt  sued 
on  is  barred  under  the  statute  is  not  required  to  set  up  facts  showing 
the  debt  to  have  been  contracted  in  another  state,  and  that  by  the 
laws  of  such  other  state  it  is  barred ;  section  four  hundred  and  fifty- 
eight  of  the  Code  of  Civil  Procedure  provides  the  mode  of  pleading 
statute  of  limitations.^ 

This  method  of  pleading  applies  to  all  sections  of  the  statute  of 
limitations.^ 

1  Allen  V.  Allen  (Cal.,  June  30,  pointing  out  the  snbdiriBions  relied 
1891),  27  Pac.  30.  on  does  not  comply  with  the  require- 

2  Allen  V.  Allen,  95  Cal.  184,  30  ments  of  section  458  of  the  Code  of 
Pac.  213,  16  L.  B.  A.  646.  See,  also.  Civil  Procedure,  and  is  insufficient: 
Kerr's  Cyc.  C.  C.  P.,  sec.  361.  Wolters  v.  Thomas  (Cal.,  March  10, 

It  has  been  decided  that  reference  1893),  32  Pac.  565.  See,  also,  Kerr'i 
to   the  section  relied  upon  without       Cyc.  C.  C.  P.,  sec.  339. 

§  1052.    Oregon — ^Time  of  Commencing  Actions — Objections. 

Actions  at  law  shall  only  be  oommeneed  within  the  periods 
prescribed  by  law,  after  the  cause  of  action  shall  have  accrued ; 
except  where,  in  special  oases,  a  different  limitation  is  prescribed 
by  statute.  But  the  objection  that  the  action  was  not  commenced 
within  the  time  limited  shall  only  be  taken  by  answer,  except  as 
otherwise  provided  by  law.^ 

1  See  Lord's  Oregon  Laws,  sec.  3. 

§  1063.    When  not  Appearing  on  the  Face  of  Complaint — ^How 
Pleaded. 

The  bar  of  the  statute  of  limitations,  when  it  does  not  clearly 
appear  on  the  face  of  the  complaint,  must  be  raised  by  the  answer.^ 

1  Wise  V.  Williams,  72  Cal.  544,  &  L.  Soc.  ▼.  Hutchinson,  68  Cal.  52, 

548,  14  Pac.  204.    See  Willis  v.  Far-  53,  8  Pac.  627.    See  Kerr's  Cye.  C. 

ley,   24   Cal.   490,   491;    Harmon   ▼.  C.  P.,  sec.  433. 
Page,  62  Cal.  448,  449;  a«rman  Say. 
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§  1064.    Statute  of  Limitatioiuii — ^Pleading  Particular  SubdivisioiL 

Where  a  section  of  the  statute  of  limitations  contains  subdivisions, 
pleading  the  statute  of  limitation  by  reference  to  the  section  alone 
is  insufficient ;  the  number  of  subdivision  must  be  given  as  well.* 

1  V^olters  V.  Thomas  (Cal.,  March  10,  1893),  32  Pae.  565,  566.  See, 
also,  Kerr's  Gyc.  G.  G.  P.,  sec.  458. 

§  1056.    Statute  of  Limitations  cannot  be  Set  Up  by  Amendment 
atTriaL 

The  general  rule  is,  that  the  plea  of  the  statute  of  limitation 
is  not  favored  by  the  courts,  and  where  the  party  omits  to  plead 
the  statute  and  goes  to  trial  without  doing  so,  although  the  claim 
proved  against  him  is  clearly  barred  on  its  face,  he  will  be  deemed 
to  have  elected  to  stand  upon  other  defenses,  and  will  not  be  per- 
mitted to  amend  by  adding  the  plea.^ 

1  Morton  v.  Bartning,  68  Gal.  306,      v.   McElrath,   68   Gal.   466,   471,    68 
308,  9  Pac.  146.    See,    also,  Kerr's      Am.  Bep.  17,  9  Pae.  731. 
Gjc.  G.  G.    P.,  see.  339.    See  Osment 

§  1066.    Statute— How  Waived. 

The  right  to  interpose  the  plea  of  the  statute  of  limitations  is 
waived,  unless  taken  advantage  of  by  demurrer  or  answer;  and 
if  the  complaint  shows  affirmatively  on  its  face  that  the  demand 
is  so  barred,  it  can  avail  the  defendant  nothing  in  the  absence  of 
such  demurrer  or  answer.  So,  too,  where  under  the  statute  an 
agreement  is  required  to  be  in  writing,  such  agreement,  if  in  other, 
respects  properly  pleaded,  will  be  presumed,  for  the  purpose  of 
testing  the  sufficiency  of  the  pleading,  to  have  been  in  writing.^ 

The  exception  to  the  rule  arises  in  cases  where  the  contract 
must  necessarily  be  in  writing  to  confer  jurisdiction  on  the  court.* 

1  Wakefield   v.   Greenhood,  29  Gal.       ^3    Cal.    458;    Brennan   v.    Ford,    46 

598;  Miles  v.  Thome,  38  Gal.  335,  99       ^^^'  ^' 

'  '2  Cory  V.  Gory,  49  Gal.  469;  Kca- 

Am.  Dec.  384:  Wassaolt  v.  Edwards,  t    ..•    t    /^      j.   ^m-  ^  ^    «-« 

xxui.  ^cv..  uo:r,    TTMoaiuw  ».  A^u«a,iuD,      ^^  ^   Justicc's  Gourt,  75  Cal.  253. 

§  1067.    Plea  to  Merits  Waives  Statute. 

The  defendant  cannot  set  up  the  statute  of  limitations  after 
he  has  pleaded  to  the  merits!^ 

1  Stuart  T.  Iiander,  16  CaL  372,  76  Am.  Dec  538. 
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§  1058.    Statute  .must  be  Pleaded  to  All  Counts  Affecting  the 
Same  Claim. 

The  question  as  to  the  bar  of  the  statute  cannot  be  raised  upon 
motion  for  a  nonsuit  upon  the  ground  that  the  claim  of  the  plaintiff 
is  barred,  when  the  statute  of  limitations  is  pleaded  only  as  to  two 
counts  of  a  complaint  and  not  as  to  the  third  count.  The  word 
'* claim"  as  thus  used  in  the  grounds  of  the  motion  includes  the 
whole  claim  set  forth  in  the  three  counts,  and  the  action  in  its  en- 
tirety could  not  be  held  to  have  been  barred.^ 

1  Gastagnino  t.  Balletta^  82  Cal.  250. 

§  1059.   Statute  of  Limitations — ^Absence  from  State. 

The  plaintiff  must  allege  absence  from  the  state  on  the  part  of  the 
defendant,  where  such  a  fact  is  relied  on  to  take  the  case  out  of  the 
operation  of  the  statute.^ 

1  Bass  V.  Berry,  51  Cal.  264;  DougaU  ▼.  Scbulenberg,  101  Cal.  154^  159, 
35  Pac.  635.    See,  also,  Kerr's  Cyc.  C.  C.  P.^  aec.  360. 

§  1060.    Same— Death  of  Party. 

The  death  of  a  party  within  a  year,  and  before  the  summons  is 
served,  is  an  immaterial  circumstance,  unless  the  statute  provides 
that  such  circumstance  shall  prevent  the  running  of  the  statute.^ 

1  Davis  v.  Hart,  123  Cal.  384,  388,  55  Pac.  1060.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  581. 

§  1061.    Pleading  New  Promise  to  Bemove  Bar  of  Statute. 

Where  an  obligation  is  barred  by  the  statute  of  limitations,  and 
the  plaintiff  relies  upon  an  acknowledgment  or  new  promise,  he 
must  set  out  such  acknowledgment  or  new  promise  and  show  it  to  be 
such  as,  under  the  statute,  takes  the  cause  out  of  the  operation  of 
the  statute ;  and  must  prove  as  alleged.^ 

Where  a  plaintiff  relies  upon  a  written  acknowledgment  of  indebt- 
edness within  four  years  prior  to  the  commencement  of  an  action, 
or  upon  any  other  fact,  to  take  the  case  out  of  the  statute  of  limi- 
tations he  should  plead  the  same  in  his  complaint.* 

1  See  Smith  t.  Bichmond,  19  Cal.  533;  Kelly  r.  Leachman,  8  Idaho, 
476.    See,  also,  Kerr's  Cyc.  C.  C.  P.,      629,  33  Pac.  44. 

i«c.  360.  Utah.— Boukofsky    v.    Powers,    1 

Idabo. — ^Beed  y.  Smith,  1  Idaho,      Utah,    333;    Anthony  y.  Savage,  2 


§  1062  hillyeb's  justices'  code,  424 

Utah,  46(J;  Ireland  ▼.  Mcintosh,  22  %  Sublette  t.  Tinney,  ^  Cal.  423, 

Utah,  296,  61  Pac.  901;   Gruenberg  424;  Smith  v.  Richmond,  19  Cal.  476, 

V.   Buhring,   5   Utah,   414,    16    Pac.  477;  Carpentier  v.  Oakland,  30  Cal. 

486;    WhitehiU   ▼.   Lowe,    10   Utah,  439,  444;  Pierce  v.  Merrill,  128  Cal. 

419,  37  Pac.  589;  Thomas  v.  Glen-  464,  472,  79  Am.  St.  Eep.  66,  61  Pac. 

dinning,  13  Utah,  47,  44  Pac.  652;  64.    See,  alBO|  Kerr*!  Qye.  C,  a  P., 

Knhn   v.   Mount,   13   Utah,   108,  44  sec.  337. 
Pac.    1036;   Francis   ▼.   Gisborn,  30 
Utah,  67,  83  Pac.  571. 

§  1062.    Distinction  Between  Action  Where  New  Promise  is  Be- 
fore or  After  Bar. 

There  is  a  distinction  to  be  observed  where  an  acknowledgment 
and  new  promise  is  made  after  maturity  and  before  the  bar  of  the 
statute,  and  where  the  bar  has  supervened.  In  the  former  case  the 
action  is  upon  the  original  contract,  the  bar  of  statute  having  been 
lifted  and  removed.^  In  the  latter  case  the  action  is  upon  a  new 
promise.* 

1  McCormick  v.  Brown,  36  Gal.  Bodgert  v.  Byers,  127  Cal.  528,  530. 
180,   95   Am.   Dec.   170;    Chaffee   v.      ^^  Pac-  ^2. 

Browne,  109  Cal.  211,  41  Pac.  1028;       J^  ^f^TZ'  ^^'"'  ^^^  ^*i  ^\^' 

'  '  530,  60  Cal.  42;  Concannon  y.  Smith, 

Southern   Pac.    Co.   v.   Prosser,   122       ^g^  ^^^  ^^^  g^^  gg  p^^  ^^     g^^^  ^^^ 

CaL   413,    417,    418,    65    Pac.    145;      Kerr's  Cyc.  C.  C.  P.,  aec.  360. 
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CHAPTER  XLL 

AMENDMENTS. 

I  1063.  Amendments  to  pleading  in  generaL 

9  1064.  Court  Bhonld  be  liberal  in  amendments. 

I  1065.  Grounds  of  motion  to  amend  pleadings. 

S  1066.  Grounds  of  denial  of  motion. 

§  1067.  Objection  to  pleadings — When  made. 

§  1063.    Amendments  to  Pleading  in  General. 

Either  party  may,  at  any  time  before  the  conclusion  of  the 
trial,  amend  any  pleading;  but  if  the  amendment  is  made  after 
the  issue,  and  it  appears  to  the  satisfaction  of  the  court,  by  oath, 
that  an  adjournment  is  necessary  to  the  adverse  party  in  conse- 
quence of  such  amendment,  an  adjournment  must  be  granted.  The 
court  may  also,  in  its  discretion,  when  an  adjournment  will  by  the 
amendment  be  rendered  necessary,  require  as  a  condition  to  the 
allowance  of  such  amendment,  made  after  issue  joined,  the  pay- 
ment of  costs  to  the  adverse  party,  to  be  fixed  by  the  court,  not 
exceeding  twenty  dollars.  The  court  may  also,  on  such  terms  as 
may  be  just,  and  on  payment  of  costs,  relieve  a  party  from  a 
judgment  by  default  taken  against  him  by  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect,  but  the  application  for  such 
relief  must  be  made  within  ten  days  after  notice  of  the  entry  of 
the  judgment  and  upon  an  affidavit  showing  good  cause  therefor.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
859;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3633;  (Ariz.)  Bev.  Stats.  1901, 
sec.  2075;  (N.  D.)  Eev.  Codes  1905, 
sec-  8389;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  1188;  (Wash.)  B.  & 
B.  Codes  &  Stats.,  sec.  1788;  (Idaho) 
Bev.  Codes,  sec.  4674;  (Mont.)  Bev. 
Codes  1907,  sec.  7014;  (Utah)  Comp. 
Laws  1907,  sec.  3694;  (Or.)  B.  &  C. 
Codes,  sees.  100-102.  See  Weimmer 
V.  Sutherland,  74  Cal.  341,  344,  15 
Pac.  849;  Beagan  v.  Fitzgerald,  75 
Cal.  230,  231,  233,  17  Pac.  198; 
Beagan  v.  Justices'  Court,  75  Cal. 
253^  255,  17  Pac.  195;  Jones  v.  Jus- 


tices' Court,  97  Cal.  523,  525,  32 
Pac.  575;  Spencer  v.*  Branham,  109 
Cal.  336,  338,  41  Pac.  1095;  Tucker 
V.  Justices'  Court,  120  Cal.  512,  514, 
52  Pac.  808;  Simon  v.  Justices' 
Court,  127  Cal.  45,  48,  59  Pac.  296; 
American  T.  P.  Co.  v.  Justices'  Court, 
133  Cal.  319,  320,  65  Pac.  742,  978. 

Washington.  —  State  v.  Superior 
Court,  3  Wash.  705. 

For  authorities  in  other  states, 
see  (Mont.)  61  Pac.  1;  (Mont.)  62 
Pae.  686;  (Mont.)  63  Pac.  380; 
(Mont.)  76  Pac.  1007;  (Mont.)  83 
Pac.  886;  (Mont.)  85  Pac.  872, 1035; 
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(Gal.)  41  Pac.  1095;  (Cal.)  73  Pac. 
585. 

Nevada. — Harton  v.  Nev.  Pass  G. 
&  S.  W.  Co.,  21  Nev.  184;  Killip  v. 
Empire  M.  Co.,  2  Nev.  34;  Jones  v. 
San  Francisco  Sulphur  Co.,  14  Nev. 
172;  Ewing  v.  Jennings,  15  Nev.  379; 
Stanton-Thompson  Co.  v.  Craine,  24 
Nev.  171;  State  v.  C.  V.  &  C.  M. 
Co.,  13  Nev.  195;  Stevenson  &  Son 
V.  Mann  &  Smith,  13  Nev.  268;  Elder 
V.  Frevert,  18  Nev.  278;  Harton  v. 
Ruhling  &  Co.,  3  Nev.  498;  Con- 
ley  v.  Chedic,  7  Nev.  336;  Shields 
V.  Orr  Ditch  Co.,  23  Nev.  349;  Quil- 
len  V.  Arnold,  12  Nev.  234;  Jeffers 
v.  Walsh,  14  Nev.  140;  Marshall  v 
Golden  Fleece  M.  Co.,  16  Nev.  156; 
Kidd  V.  Four-Twenty  M.  Co.,  3  Nev 
381;  Daniels  v.  Daniels,  12  Nev.  118 
State  V.  Bank  of  Nevada,  4  Nev 
358;  State  v.  Fourth  Judicial  Dis 
trict  Court,  16  Nev.  371;  Lang  Syne 
M.  Co.  V.  Ross,  20  Nev.  127. 

Idaho.— State  v.  Eves,  6  Idaho,  144, 
53  Pac.  543;  McMillan  v.  Wooley,  6 
Idaho,  36,  51  Pac.  3029;  Strode  v. 
Miller,  7  Idaho,    16,    59    Pac.    893; 


Hoehnan  v.  N.  T.  Dry  Goods  Co.,  8 
Idaho,  66,  67  Pac.  796;  Kroetoh  v. 
Empire  MiU  Co.,  9  Idaho,  277,  74  Pac. 
868;  Hallett  v.  Larcom,  5  Idaho,  492, 
51  Pac.  108;  Parke  v.  Boulware,  9 
Idaho,  225,  73  Pac.  19;  Kindall  v. 
Lincoln  Hardware  etc.  Co.,  10  Idaho, 
13,  76  Pac.  992;  Chemung  Min.  Co. 
V.  Hanley,  9  Idaho,  786,  77  Pac. 
226;  Murphy  v.  Russell  &  Co.,  8 
Idaho,  133,  67  Pac.  421;  Kraft  v. 
Greathouse,  1  Idaho,  254;  Baker  v. 
Knott,  3  Idaho,  700,  35  Pac.  172; 
Western  Loan  etc.  Co.  v.  Smith,  12 
Idaho,  94,  85  Pac.  1084;  Pease  v. 
County  of  Kootenai,  7  Idaho,  731, 
65  Pac.  432;  Holzeman  v.  Henne- 
berry,  11  Idaho,  428,  83  Pac.  497; 
Grete  v.  Knott,  2  Idaho,  13,  3  Pac. 
25;  Wilcox  v.  Wells,  5  Idaho,  786, 
51  Pac.  985;  Thum  v.  Pyke,  6  Idaho, 
359,  55  Pac.  864;  Kerns  v.  McAulay, 
8  Idaho,  558,  69  Pac.  539;  Kerns  v. 
Morgan,  11  Idaho,  572,  83  Pac.  954; 
Holland  Bk.  v.  Lieuallen,  6  Idaho,  127, 
53  Pac.  398;  McDonald  v.  Burke,  3 
Idaho,  266,  35  Am.  St.  Rep.  276,  28 
Pac.  440;  Sandstrom  v.  Smith,  11 
Idaho,  779,  84  Pac.  1060. 


§  1064.    Court  Should  be  Liberal  in  Amendments. 

The  purpose  of  sections  four  hundred  and  seventy-three  and 
eight  hundred  and  fifty-nine  of  the  Code  of  Civil  Procedure  is 
best  observed  by  disposing  of  causes  upon  their  substantial  merits, 
rather  than  with  strict  regard  to  technical  rules  or  procedure. 
The  discretion  of  the  court  will  always  be  exercised  in  conformity 
with  the  spirit  of  the  law  in  such  a  manner  as  will  subserve  rather 
than  impede  or  defeat  the  ends  of  justice.^ 

They  are  to  be  liberally  construed  under  section  four  of  the  Code 
of  Civil  Procedure,  with  a  view  to  effect  its  objects  and  to  promote 
justice.^ 

They  are  also  to  be  liberally  construed  so  as  to  dispose  of  cases 
upon  their  substantial  merits,  and  to  give  to  the  party  claiming  in 
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good  faith  to  have  his  substantial  defense  to  an  action  an  oppor- 
tunity to  present  it.' 


1  Melde  y.  Be3niolds,  129  Cal.  308, 
311,  61  Pac.  932;  Palace  H.  Co.  v. 
Smith,  134  Cal.  381,  384,  66  Pac.  474. 

2  Melde  v.  Reynolds,  129  Cal.  308, 
311,  61  Pac.  932. 

3  NicoU  V.  Weldon,  130  Cal.  666, 
667,  63  Pac.  63.  See,  also,  Kerr's 
Cjc.  C.  C.  P.,  sec.  473. 

The  subject  of  amendments  of  the 
pleadings  in  justices'  courts  is  gov- 
erned by  section  859  of  Kerr's  Cyclo- 
pedic Code  of  Civil  Procedure  and  not 
by  section  473  of  said  code.  In  Hub- 
bard V.  Superior  Court,  9  Cal.  App. 
167,  the  court  inferentially  states 
that  section  473  has  nothing  to  do 
with  proceedings  in  the  justice's 
court,  while  section  859  is  the  con- 
trolling section. 

As  to  other  sections  dealing  with 
dismissal  of  actions  and  the  vacat- 
ing of  judgment,  the  language  of 
the  court  is  instructive:  Hubbard  y. 
Superior  Court,  9  Cal.  App.  171. 
"Section  859  is  in  the  title  deal- 
ing with  proceedings  in  justices' 
courts,  and  provides  for  the  vaca- 
ting by  justices'  courts  of  judg- 
ments entered  in  said  courts.  Sec- 
tion 473  is  in  that  part  of  the  Code 
of  Civil  Procedure  dealing  with  pro- 
ceedings in  superior  courts,  and 
provides   in   general    terms  for  the 


vacating  of  judgments  under  cer- 
tain conditions.  Section  890,  like 
section  859,  is  in  the  title  dealing 
with  proceedings  in  justices'  courts, 
and  provides  for  the  dismissal  of 
actions  in  said  courts.  Section  581, 
like  section  473,  is  in  that  part  of 
the  Code  of  Civil  Procedure  deal- 
ing with  proceedings  in  the  superior 
courts,  and  provides  in  general  terms 
for  the  dismissal  of  actions  under 
certain  conditions":  Davenport  v. 
Turpin,  43  Cal.  597;  Parks  v.  Dun- 
lap,  86  Cal.  189,  25  Pac.  916;  Rosen- 
thal V.  McMann,  93  Cal.  505,  29 
Pac.  121;  Westbay  v.  Gray,  116  Cal. 
660,  48  Pac.  800;  Hibemia  S.  &  L. 
Soc.  V.  Portener,  139  Cal.  90,  72  Pac. 
716;  Hubbard  v.  Superior  Court,  9 
Cal.  App.  171. 

A  justice  of  the  peace  has  the 
right  to  allow  the  complaint  to  be 
amended  in  all  respects,  so  that  the 
case  may  be  determined  on  its  mer- 
its; and  this,  whether  the  defect  be 
in  the  statement  of  jurisdiction  or 
any  other  fact.  The  greatest  liber- 
ality and  indulgence  should  be  ex- 
tended in  all  such  applications: 
Linhart  V.  Buiflf,  11  Cal.  280;  Butler 
V.  King,  10  Cal.  342;  Howard  v.  Val- 
entine, 20  Cal.  282. 


§  1065.    Orounds  of  Motion  to  Amend  Pleadings. 

A  motion  to  amend  the  pleadings  may  be  made  on  the  following 
grounds,  among  others : 

1.  Furtherance  of  justice.* 

2.  To  eliminate  clerical  errors.^ 

■ 

3.  To  add  another  count  to  complaint.' 

4.  To  add  name  of  party  plaintiff.* 

5.  Striking  out  names  of  party  defendants.' 

6.  Striking  out  names  of  party  plaintiff.^ 
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7.  Amendment  to  explain  an  admission.^ 

8.  Change  of  remedy.' 

9.  To  correct  mistake  of  law.* 

10.  For  proper  presentation  of  case.^® 

11.  To  bring  in  new  matters.^^ 

12.  To  avail  one's  self  of  equity." 

13.  To  conform  pleadings  to  proof." 

14.  To  reconcile  complaint  and  prayer.** 

15.  To  raise  an  issue."^ 

16.  Change  of  prayer.** 

17.  To  allege  venue.*^ 

18.  To  admit  certain  evidence.** 


1  Butler  ▼.  King,  10  Cal.  342; 
Kirby  v.  Superior  Court,  68  Cal.  684. 

a  Alexander  ▼.  Dow,  108  Cal.  25, 
41  Pae.  24;  Qould  y.  Stafford,  101 
Cal.  32. 

8  Currie  ▼.  Cloverdale  etc.  Co.,  90 
Cal.  84. 

4  Polk  V.  Coffin,  9  Cal.  56. 

0  Doane  y.  Houghton,  75  Cal.  360. 
e  Tormey  y.  Pierce,  49  Cal.  306. 

1  McPherson  y.  Weaton,  85  Cal.  90, 
24  Pac.  933. 

8  Frost  y.  Witter,  132  Cal.  421. 
»  Ward  y.  Clay,  82   Cal.  502,  23 
Pac.  50. 

10  Gindery  y.  Green,  95  Cal.  630, 
30  Pac.  786. 

11  Pierson  y.  McCahill,  22  Cal. 
127;  Sharon  y.  Sharon,  70  Cal.  102. 


u  Fudiekar  y.  East  Biverflide  ete., 
109  Cal.  29. 

18  Connally  y.  Peck,  3  Cal.  75; 
Kamm  y.  Bank  of  California,  74  Cal. 
191. 

14  French  y.  McCarthy,  125  Cal. 
508,  58  Pac.  154. 

15  Guidery  y.  Green,  95  Cal.  630, 
80  Pac.  786. 

16  Walsh  y.  McKeen,  75  Cal.  519, 
17  Pac.  673. 

IT  Standard  F.  Co.  y.  Anderson,  80 
Pac.  813. 

18  Carpenter  y.  Small,  35  Cal.  346; 
Clark  y.  Phoenix  Ins.  Co.,  36  Cal. 
168;  Farmers'  Nat.  Bank  y.  Stoyer, 
60  CaL  387,  395. 


§  1066.    Grounds  of  Denial  of  Motion. 

It  is  not  error  to  deny  a  motion  to  amend  made  on  the  following 
grounds: 

1.  Changing  admission  into  denial.^ 

2.  Denying  former  averments.* 

3.  Evasive  amendments.^ 

4.  Amendments  offered  after  ease  has  been  in  litigation  a  long 
time.* 

5.  No  amendment  during  appeal.' 

6.  To  set  up  statute  of  limitations.* 
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7.  When  complamt  cannot  be  made  to  state  a  good  cause  of 
action.'' 

8.  Unnecessary  amendments.* 

9.  Changing  cause  of  action.^ 

10.  Change  of  party.** 

11.  Matter  foreign  to  original  complaint!*^ 


1  Spanagel  v.  Reay,  47  Cal.  608. 

2  Bank  v.  Hum,  122  Cal.  107,  54 
Pac.  539. 

8  Shepard  v.  McNeil,  38  Cal.  72. 
4  Paye  v.  Williams,  54  Cal.  562. 
«  Kirby  v*  Superior  Court,  68  Cal. 
604,  10  Pac.  119. 

6  Stuart  V.  Lander,  16  Cal.  372; 
Cooke  v.  Spears,  2  Cal.  409. 

7  People  ex  rel.  Loy  v.  M.  S.  etc. 
Co.,  107  Cal.  256. 


S  Ferrer  v.  Home  M.  Ins.  Co.,  47 
Cal.  416;  Edgar  v.  Stevenson,  70  Gal. 
286,  11  Pac.  704;  DuflP  v.  DuflP,  101 
Cal.  1,  35  Pac.  437. 

9  Bamirez  y.  Murray,  5  Cal.  222, 
224;  Hackett  v.  Bank  of  Cal.,  57  Cal. 
335. 

10  Sterrett  ▼.  Barker,  119  Cal.  492. 

11  Nevada  Co.  etc.  v.  Kidd,  28  Cal. 
673. 


§  1067.    Objection  to  Pleadings^When  Made. 

It  is  unfair  for  a  party  to  withhold  an  objection  founded  upon 
a  defect,  which,  if  pointed  out  in  time,  might  be  remedied,  until 
it  is  too  late  to  correct  the  defect,  thereby  inducing  an  opponent 
to  rely  upon  has  pleading  as  sufficient  in  order  that  he  may  have 
the  benefit  of  the  fatal  objection.  Such  a  course  is  a  fraud  upon 
justice,  and  prevents  fair  triaL  It  therefore  should  not  be  toler- 
ated.^ 

1  Greiss  y.  State  L  &  I.  Co.,  98  Cal.      490,   495,    78   Pac.    1050.    See,   also, 
241,  244,  33  Pac.  195 ;  Abner  Doble      Kerr's  Cyo.  C.  C.  P.^  sec.  475. 
Co.  Y.  Keystone  Con.  M.  Co.,  145  CaL 
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CHAPTER  XLIL 

VARIANCE. 

§  1068.  Material  variance,  how  provided  for. 

§  1069.  Immaterial  variance,  how  provided  for. 

§  1070.  What  not  to  be  deemed  a  variance. 

§  1071.  Washington — Variance  immaterial,  when. 

§  1072.  Washington — Objections  to  pleading,  amendment. 

§  1073.  Washington — Amendments. 

§  1068.    Material  Variance,  How  Provided  for. 

No  variance  between  the  allegation  in  a  pleading  and  the  proof 
is  to  be  deemed  material,  unless  it  has  actuallv  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  3iction  or  defense  upon 
the  merits.  Whenever  it  appears  that  a  party  has  been  so  misled, 
the  court  may  order  the  pleading  to  be  amended,  upon  such  terms 
as  may  be  just.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  469. 

§  1069.    Immaterial  Variance,  How  Provided  for. 

Where  the  variance  is  not  material,  as  provided  in  the  last  sec- 
tion, the  court  may  direct  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amendment,  without  costs.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  470. 

§  1070.    What  not  to  be  Deemed  a  Variance. 

Where,  however,  the  allegation  of  the  claim  or  defense  to  which 
the  proof  is  directed,  is  unproved^  not  in  some  particular  or  par- 
ticulars only,  but  in  its  general  scope  and  meaning,  it  is  not  to 
be  deemed  a  ease  of  variance,  within  the  last  two  sections,  but  a 
failure  of  proof.^ 

X  Kerr's  Cyc.  C.  C.  P.,  sec.  471. 

§  1071.    Washin^n — ^Variance  Immaterial,  When. 

A  variance  between  the  proof  on  the  trial  and  the  allegations  in 
a  pleading  must  be  disregarded  as  immaterial,  unless  the  court 
is  satisfied  that  the  adverse  party  has  been  misled  to  his  prejudice 
thereby.^ 

1  Hem.  &  Bal.  Ann.  Codes  k  Stats.,  sec.  1787. 
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§  1072.    Washington — Objections  to  Pleading,  Amendment. 

Either  party  may  object  to  a  pleading  by  his  adversary,  or  to 
any  part  thereof,  that  is  not  sufficiently  explicit  for  him  to  under- 
stand ft,  or  that  it  contains  no  cause  of  action  or  defense,  although 
it  be  taken  as  true.  If  the  court  deem  the  objection  well  founded, 
it  must  order  the  pleading  to  be  amended;  and  if  the  party  re- 
fuse to  amend,  the  defective  pleading  must  be  disregarded.^ 

1  Hem.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1786. 

§  1073.    Washington — ^Amendments. 

The  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  to  supply  any  deficiency  or 
omissions  in  the  allegations  or  denials  necessary  to  support  the 
action  or  defense,  when  by  such  amendment  substantial  justice 
will  be  promoted.  If  the  amendment  be  made  after  the  issue,  and 
it  be  made  to  appear  to  the  satisfaction  of  the  court  that  a  con- 
tinuance is  necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  a  continuance  must  be  granted.  The  court  may  also, 
in  its  discretion,  require  as  a  condition  of  an  amendment  the 
payment  of  costs  to  the  adverse  party .^ 

1  Bern.  &  BaL  Aha.  Codes  &  Stats.,  sec.  178S. 
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CHAPTER  XLin. 

PLEADING  TO  AMENDED  PLEADING. 

t  1074.    Pleading  to  amended  pleading. 

§  1074.   Pleading  to  Amended  Pleading. 

When  a  pleading  is  amended,  the  adverse  party  may  answer  or 
demur  to  it  within  such  time,  not  exceeding  two  days,  as  the  court 
may  allow.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  860;  (N.  D.)  Rev.  Codes  1905,  sec. 
8390;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1190;  (Or.)  B.  k  C.  Codes, 
860.   81;    (Idaho)    Bev.   Codes,   sec 


4675;  (Mont.)  Bev.  Codes  1907,  see. 
7015;  (Utah)  Comp.  Laws  1907,  see. 
3695;  (Wyo.)  Comp.  Stats.  1910^  see. 
4385. 
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CHAPTER  XLIV. 

ANSWER. 
AETICLE  I. 

IN  GENERAL. 

I  1075.  Answer  may  contain  what. 

f  1076.  Denials  may  be  either  specific  or  general. 

§  1077.  Specific  denial — When  suflScient. 

S  1078.  Specific  denial  should  be  both  in  substance  and  in  spirit. 

8  1079.  Washington — Denial  of  knowledge  or  information. 
S  1080.  Specific  denial — When  insufficient. 

9  1081.  Denial  that  plaintiff  is  owner  of  note  in  his  own  favor  raises  no  iwaflL 
9  1082.  Denial  of  indebtedness  raises  no  issue. 

9  1083.  Denial  that  act  was  wrongfully  or  unlawfully  don«. 

9  1084.  Insufficiency  of  denials  waived  by  introducing  testimony. 

9  1085.  Separate  defenses  to  be  separately  pleaded. 

9  1086.  Alleging  separate  defenses. 

9  1087.  Effect  of  failure  to  deny. 

9  1088.  Washington — TJncontroverted  allegations  deemed  admitted. 

9  1089.  Conclusions  of  law  need  not  be  denied. 

9  1090.  Matters  of  evidence  need  not  be  denied. 

9  1091.  Matters  of  inducement  need  not  be  denied. 

9  1092.  Immaterial  allegations  need  not  be  denied. 

9  1093.  Allegations  in  anticipation  of  defense  need  not  be  denied. 

9  1094.  Failure  to  allege  incorporation — ^How  raised. 

9  1095.  Plea  of  other  action  pending  muat  show  what.     ' 

9  1096.  Misjoinder,  when  taken  by  answer. 

9  1097.  Statute  of  limitations — How  pleaded  in  answer. 

9  1098.  Want  of  capacity  to  sue  must  be  specially  pleaded. 

9  1099.  Nonpa3rment  put  in  issue  by  general  denial. 

9  1100.  Payment  proved  under  general  issue. 

9  1101.  Defect  in  answer  may  be  cured  by  stipulation. 

9  .1102.  Defective  answer  may  be  attacked  by  motion  for  judgment  on  the 

pleadings  or  by  motion  to  strike  out  allegation. 

9  1103.  Admission  of  one  defendant  not  binding  on  codefendants. 

9  1104.  Admission  in  one  defense — Effect  on  other  distinct  defenses. 

9  1105.  Defense  need  not  contradict  complaint  in  all  cases. 

9  1106.  New  matter,  what  is. 

9  1107.  New  matter  illustrated. 

9  1108.  What  is  not  an  affirmative  defense. 

9  1109.  Helease  is  an  affirmative  defense. 

9  1110.  Want  of  consideration  and  payment  affirmative  defenses. 

28 
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§  1111.  New  matter — ^Deemed  controverted. 

§  1112.  New  matter — ^Burden  of  proof. 

§  1113.  New  matter — ^Burden  of  proof  where  allegation  negative. 

1114.  Answer  by  insurance  company  specifying  prozim&te  cause  of  losa. 

1115.  Dilatory  pleas. 
ni6.  Answer — General  denial — Positive — ^Form. 

1117.  Answer — Duress — Form. 

1118.  Answer — Former  judgment — Form. 

1119.  Accord  and  satisfaction — Form. 
§  1120.  Arbitration  and  award — Form. 

§  1121.  Answer — Payment  by  note — Form. 

§  1122.  Answer — Payment  in  services — ^Form« 

§  1123.  Answer — Belease — ^Form. 

§  1124.  Answer — Misjoinder  of  parties — Form. 

§  1125.  Answer — Nonjoinder  of  a  necessary  party  plaintiff — Form. 

§  1126.  Answer — Statute  of  frauds — Form. 

§  1127.  Answer — Agreement  not  to  be  performed  within  a  year — ^Form. 

§  1128.  Answer — Statute  of  limitations — California  Code  of  Civil  Proceduroi 

section  458 — Form. 

§  1129.  Answer — Tender — Form. 

§  1130,  Answer — Compromise— Form. 

§  1131.  Answer — Want  of  capacity — Assignment — ^Fornu 

§  1132.  Answer — Infancy  of  plaintiff — Form. 

S  1133.  Answer — ^Infancy  of  defendant — Form. 

§  1134.  Answer — Want  of  Consideration — ^Form. 

§  1135.  Answer — Want  of  consideration — Gambling  debt — ^Form. 

§  1136.  Answer — Credit  unexpired — Form. 

§  1137.  Answer — ^Bankruptcy — ^Form. 

§  1076.    Answer  may  Contain  What. 

The  answer  may  contain  a  denial  of  any  or  all  of  the  material 
facts  stated  in  the  complaint,  which  the  defendant  believes  to  be 
untrue,  and  also  a  statement,  in  a  plain  and  direct  manner,  of  any 
other  facts  constituting  a  defense  or  counterclaim,  upon  which  an 
action  might  be  brought  by  the  defendant  against  the  plaintiff 
or  his  assignor  in  a  justices'  court.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  855  J  (Nev.)  Cutting's  Comp. 
Laws,  sees.  3627,  3628;  (Ariz.)  Rev. 
Stats.  1901,  sec.  2073;  (N.  D.)  Eev. 
Codes  1905,  sec.  8386;  (Tex.)  Sayles' 
Tex.  Civ.  Stats.  1897,  art.  1604; 
(Or.)  B.  &  C.  Codes,  sees.  71-75; 
(Wash.)  R.  &  B.  Codes  &  Stats.,  sees. 
1779-1782;    (Idaho)  Rev.  Codes,  sec 


4670;  (Mont.)  Rev.  Codes  1907,  sec. 
7009;  (S.  D.)  Comp.  Laws  1910, 
sec  22,  p.  539;  (Utah)  Comp.  Laws 
1907,  sees.  3689,  3690;  (Wyo.)  Comp. 
Stats.  1910,  sees.  5203,  5204;  (Okl.) 
Comp.  Laws  1909,  sec.  6335;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1891; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
see.  5748;   Griswold  y.  Pieratt,    110 
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Cal.  259,  265,  42  Pac.  20;  Sullivan 
V.  Gary,  17  Cal.  80,  85;  Minturn  v. 
Burr,  20  Cal.  48,  49;  Maxfield  v. 
Johnson,  30  Cal.  545,  546. 

Nebraska. — As  to  answer  in  gen- 
eral, see  Baldwin  v.  Burt,  2  Neb. 
(Unof.)  377-383,  96  N.  W.  401; 
Williams  v.  Miles,  68  Neb.  463,  96 
N.  W.  151;  Modern  Woodmen  v. 
Coleman,  68  Neb.  660,  96  N.  W.  154; 
Cook  V.  Chicago  R.  I.  &  P.  By.  Co., 
78  Neb.  64,  110  N.  W.  718;  Eccles 
V.  Walker,  75  Neb.  722,  106  N.  W. 
977;  Porter  v.  State,  73  Neb.  792, 
103  N.  W.  669;  Topping  v.  Cohn,  77 
Neb.  310,  109  N.  W.  151;  Horton 
V.  Hayden,  74  Neb.  339,  104  N.  W. 
757;  Brewster  v.  Meng,  76  Neb.  560, 
107  N.  W.  751;  Bidgley  v.  U.  S. 
Fidelity  Co.,  73  Neb.  874,  103  N.  W. 
669;  Williams  v.  Miles,  73  Neb.  205, 
105  N.  W.  181,  106  N.  W.  769;  Korff's 
Estate  V.  Bueker,  75  Neb.  60,  105 


N.  W.  1099;  Hargadine  v.  Omaha 
B.  &  T.  B.  Co.,  76  Neb.  729,  107  N. 
W.  864;  Mason  City  R.  Co.  v  Wolf, 
148  Fed.  961;  Sorensen  v  Sorensen, 
68  Neb.  484,  498,  98  N.  W.  837. 

Nevada.— Little  v.  V.  &  G.  H.  W. 
Co.,  9  Nev.  317;  Keller  v.  Basdel, 
2  Nev.  162;  McFarland  v.  Ellsworth 
M.  &  M.  Co.,  8  Nev.  57;  Carlyon  v. 
Lannan,  4  Nev.  156;  Lucich  v. 
Medin,  3  Nev.  93;  Mears  v.  James, 
2  Nev.  342;  Tucker  v.  Mayor  et  al., 
4  Nev.  20;  Schneider  v.  Bray,  22 
Nev.  272. 

Kansas. — 1  Kan.  App.  7;  1  Kan. 
317;  1  Kan.  488;  11  Kan.  645;  14. 
Kan.  557;  16  Kan.  68;  17  Kan.  566; 
22  Kan.  468. 

■  Wyoming. — Poniter  v.  Jones,  15 
Wyo.  1,  85  Pac.  1050;  Walton  v. 
Spinner,  15  Wyo.  302,  88  Pac.  650, 
89  Pac.  575;  Barnett  v.  Darrah,  17 
Wyo.  476,  100  Pac.  926. 


§  1076.    Denials  may  be  Either  Specific  or  General. 

In  answering  justices'  court  complaint,  the  defendant  may  deny 
material  allegations  of  the  complaint,  either  specifically  or  gen- 
erally.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  855;  Sullivan  v.  Gary,  17  Cal.  80,  85;  Minturn 
v.  Burr,  20  Cal.  48,  49. 


§  1077.    Specific  Denial— When  Sufficient. 

To  determine  whether  an  allegation  has  been  properly  denied 
or  not,  we  must  examine  the  answer  to  the  particular  allegation 
which  it  is  designed  to  controvert.  If  taken  by  itself,  an  issue 
is  fairly  made  and  there  is  no  admission  inconsistent  with  this  in 
the  answer,  the  denial  is  sufficient.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.    See  Eecouillat  v.  Rene,  32  Cal.  450,  453. 

§  1078.    Specific  Denial  Should  be  Both  in  Substance  and  in  Spirit. 

The  rules  of  pleading  under  our  system  are  intended  to  prevent 
evasion,  and  to  require  a  denial  of  every  specific  averment  in  the 
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sworn  complaint  in  substance  and  in  spirit,  and  not  merely  the 
denial  of  its  literal  truth,  and  whenever  the  defendant  fails  to 
make  such  denial,  he  admits  averment.* 

1  Kerr's  Cyc.  C.  C.  P.,  see.  437.    See  Doll  ▼.  Good,  38  Cal.  287,  290. 

§  1079.    Washington— Denial  of  Knowledge  or  Information. 

A  statement,  in  an  answer  or  reply,  that  the  party  has  not 
suflBcient  knowledge  or  information  in  respect  to  a  particular 
allegation  in  the  previous  pleadings  of  the  adverse  party  to  form 
a  belief  is  to  be  deemed  equivalent  to  a  denial.^ 

1  Hem.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1782. 

§  1080.    Specific  Denial— When  Insufficient. 

An  answer  containing  only  a  denial  of  the  conclusion  at  law, 
e.  g.,  that  the  plaintiff  is  the  owner  and  holder  of  the  promissory 
note,  following  the  allegation  of  the  making  of  the  note,  transfer 
thereof  to  the  plaintiff,  etc.,  is  insufficient,  and  all  material  alle- 
gations of  the  complaint  being  admitted,  the  plaintiff  is  entitled 
to  a  judgment  on  the  pleadings.* 

1  Wedderspoon  v.  Bogers,  32  Cal.  569,  572. 

§  1081.   Denial  That  Plaintiff  is  Owner  of  Note  in  His  Own 
Favor  Raises  No  Issue. 

A  denial  that  the  plaintiff  is  the  lawful  owner  and  holder  of  the  ^ 
note  sued  on  which  upon  its  face  runs  to  him  is  but  a  denial  of  the 
conclusion  of  the  law,  and  raises  no  issue.* 

1  Felch  V.  Beaudry,   40   Cal.   439,444;  K<»rr*8  Cyc.  0.  C.  P.,  sec.  437. 

§  1082.    Denial  of  Indebtedness  Raises  No  Issue. 

A  denial  of  an  indebtedness  without  a  denial  of  any  of  the 
facts  from  which  that  indebtedness  follows  is  a  conclusion  of  law, 
and  makes  no  issue.^ 

1  Curtis  V.  Bichards  &  Vantine,  9  Cal.  33,  34,  39;  Lightner  y.  Henzel,  35 
Cal.  452,  460;  Kerr's  Cyc.  C.  C.  P.,  sec.  437. 

§  1083.    Denial  That  Act  was  Wrongfully  or  Unlawfully  Done. 

A  denial  that  an  act  was  wrongfully  or  unlawfully  done  admits 
doing  of  the  act.^ 
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1  Lay  ▼.  Neville,  25  Cal.  545,  549;  611;  Leroux  ▼.  I^urdock,  51  Cal.  541, 

BichardsoiL  t.   Smith,   29   Cal.    529,  543;   Los   Angeles  F.   &  M.   Co.   ▼. 

531;  Einsej  t.  Wallace,  3d  Cal.  462,  Thompson,  117  Cal.  594,  603,  49  Pac. 

476;  Freely  v.  Shirley,  43  Cal.  369,  714.    See,  also,  Kerr's  Cyc.  C.  C.  P., 

370;  Larney  ▼.  Mooney,  50  Cal.  610,  sec.  437. 

§  1084.    Insufficiency  of  Denials  Waived  by  Introducing  Testi- 
mony. 

By  introducing  testimony,  the  plaintiff  waives  all  objections  to 
denials  on  the  ground  of  their  sufficiency,  since  if  he  desired  to  take 
advantage  of  that  circumstance  he  should  have  moved  to  strike  them 
out  on  the  ground  that  they  were  sham  and  irrelevant.^ 

1  Tynan  t.  Walker,  35  Cal.  634,  see.   106;    (Wash.)    B.   ft  B.   Codes, 

646,  95  Am.  Dec.  152.    See  Abbott  ▼.  sees.  275-279;   (Idaho)   Bev.  Codes, 

Douglass,  28  Cal.  295,  297.    See,  also,  sec.  4208;  (Mont.)  Bev.  Codes  1907, 

(Cal.)    Kerr's    Cyc.    C.    C.    P.,    sec.  sec.  6568;  (S.  D.)  Comp.  Laws  1910, 

453;    (Ariz.)    Bev.   Stats.   1901,   sec.  sec.     129,    p.    344;     (Wyo.)     Comp. 

1355;     (Or.)   Lord's    Oregon    Laws,  Stats.  1910,  sec.  4407. 

§  1086.    Separate  Defenses  to  be  Separately  Pleaded. 

Separate^  special  defenses  should  be  separately  pleaded,  e.  g., 
that  the  defendants  was  a  mere  accommodation  maker  of  the  note 
sued  on,  and  that  the  maker  had  paid  same  to  the  payee.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  Eppinger  v.  Kendrick,  114  Cal.  620, 
624,  46  Pac.  613. 

§  1086.    Alleging  Separate  Defenses. 

In  an  action  for  damages  sustained  by  being  run  down  by  a  horse 
and  wagon,  the  defendants  may  deny  they  controlled  the  team  and 
at  the  same  time,  as  a  separate  defense,  deny  the  accident  occurred 
through  their  negligence,  and  allege  contributory  negligence  of  the 
plaintiff.^ 

1  Banta    v.    Siller,    121    Cal.    414,  ren,  3  Wyo.   134,  6  Pac.  724;   Gale 

417,  53  Pac.  935.    See,  also,  Kerr's  v.  Shillock,  4  Dak.  182,  29  N.  W. 

Cyc.   C.    C.    P.,  sec.  441.    See,  also,  661. 
Lake  Shore  &  M.  S.  B.  Co.  ▼.  War- 

§  1087.    Effect  of  Failure  to  Deny. 

Material  allegations  of  the  complaint  must  be  taken  as  true 
where  the  answer  fails  to  put  in  issue  or  to  confess  and  avoid 
them  and  there  is  no  issue  to  be  tried.^ 
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1  Patterson  ▼.  Ely,  19  Cal.  28,  34; 
Brown  v.  Scott,  25  Cal.  1&9,  197; 
Fish  V.  Bedlngton,  31  Cal.  185,  195; 
Pomeroy  v.  Gregory,  66  Cal.  572, 
573,  6  Pac.  492  ;  Prentice  v.  Miller, 
8/2  Cal.  570,  573,  23  Pac.  189;  Ortega 
V.  Cordero,  88  Cal.  221,  227,  26  Pac. 
80.  See  Landers  v.  Bolton,  26  Cal. 
393,  416;  McGowan  v.  McDonald, 
111  Cal.  57,  72,  52  Am.  St.  Rep.  149, 
159,  43  Pac.  418;  Wilson  v.  Haw- 
thorne, 14  Colo.  530,  20  Am.  St.  Rep. 
290,  24  Pac.  548;  Teller  v.  Hartman, 
16  Colo.  447,  27  Pac.  947,  948;  Put- 
man  V.  Lyon  (Colo.  App.,  Feb.  13, 
1893),  32  Pac.  492,  494;  Amanda 
G.  M.  &  M.  Co.  V.  People's  M.  &  M. 
Co.,  28  Colo.  251,  64  Pac.  218;  Oil 
G.  G.  M.  Co.  V.  Fairbanks,  Morse  & 
Co.   (Colo.  App.,  Oct.  12,  1903),  74 


Pac.  543,  544;  Berry  ▼.  Hull,  6  N. 
M.  643,  30  Pac.  936,  940.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  462. 

Id&ho. — Parke     v.     Boulware,     7 
Idaho,  490,  63  Pac.  1045;  Allen  v 
Phoenix   Assurance   Co.,    12    Idaho 
653,  88  Pac.  245;  Cox  v.  Northwest 
ern   Stage   Co.,   1  Idaho,  376;   Ala 
paugh  V.  Reid,  6  Idaho,  223,  55  Pac 
300;  Chemung  Min.  Co.  v.  Hanley 
9  Idaho,   786,   77  Pac.   226;   Broad 
bent  Y.  Brumback,  2  Idaho,  366,  16 
Pac.  555;    Burke    v.    McDonald,  2 
Idaho,  679,  33  Pac.  49. 

Utab. — Rhemke  v.  Clinton,  2 
Utah,  230;  Snell  v.  Crowe,  3  Utah, 
26,  5  Pac.  522;  Steed  v.  Harvey,  18 
Utah,  367,  54  Pac.  1011;  Snyder  v. 
Emerson,  19  Utah,  319,  57  Pac.  300. 


§  1088.    Washington— Uncontroverted  Allegations   Deemed  Ad- 
mitted. 

Every  material  allegation  in  a  complaint,  or  relating  to  a  setoff 
in  an  answer,  not  denied  by  the  pleading  of  the  adverse  party, 
must,  on  the  trial,  be  taken  to  be  true,  except  that  when  a  de- 
fendant who  has  not  been  served  with  a  copy  of  the  complaint 
fails  to  appear  and  answer,  the  plaintiff  cannot  recover  without 
proving  his  case.^ 

1  Rem.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1785. 

§  1089.    Conclusions  of  Law  Need  not  be  Denied. 

Conclusions  of  law  from  facts  stated  do  not  call  for  a  denial.^ 

1  Kidwell  V.  Ketler,  146  Cal.  12,  79  Pac.  514,  515.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  462. 

§  1090.    Matters  of  Evidence  Need  not  be  Denied. 

Matters  of  evidence  set  up  in  the  complaint  are  not  admitted  by 
the  failure  to  deny  or  by  a  defective  denial.^ 


1  Racouillat  v.  Rene,  32  Cal.  450,  456;  Jones  v.  Petaluma,  36  C»l.  230,  233. 
See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec.  462. 
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§  1091.    Matters  of  Inducement  Need  not  be  Denied. 

Matters  of  inducement  are  not  deemed  material  and  need  not  be 
denied.^ 

1  Fleislimaii  ▼.  Meyer  (Or.,  April  3,  1905),  80  Pac.  209,  211.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  462. 

§  1092.    Immaterial  Allegations  Need  not  be  Denied. 

Immaterial  allegations  in  the  complaint  need  not  be  denied ;  hence 
are  not  admitted  by  a  failure  to  deny  them.^ 

1  Eacouillat  v.  Rene,  32  Cal.  450,      21  Fed.  167.    See,  also,  Kerr's   Cyc. 
455;  Jones  v.  Petaluma,  36  Cal.  230,       C.  C.  P.,  sec.  462. 
233;  Bay  State  S.  M.  Co.  v.  Brown, 

§  1093.    Allegations  in  Anticipation  of  Defense  Need  not  be 
Denied. 

Allegations  in  anticipation  of  defense  are  not  admitted  by  the 
failure  to  controvert  same  in  an  answer.* 

1  Canfield  v.  Tobias,  21  Cal.  349,  350.  See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec. 
462. 

§  1094.    Failure  to  Allege  Incorporation — ^How  Raised. 

The  failure  to  allege  that  plaintiff  is  a  corporation,  and  hence 
entitled  to  sue,  must  be  taken  advantage  of  by  an  answer  and  not 
a  demurrer.* 

1  Los  Angeles  R.  Co.  v.  Davis,  146  Cal.  179,  181,  182,  79  Pac.  865.  See, 
also,  Kerr's  Cyc.  C.  C.  P.,  sec.  433. 

§  1096.    Plea  of  Other  Action  Pending  must  Show  What. 

That  another  action  is  pending  against  the  defendant  for  the 
same  subject  matter,  to  be  good  as  a  plea  in  bar,  must  show  that 
the  plaintiff  in  each  action  is  the  same.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  Felch  v.  Beaudry,  40  Cal.  4G9,  445; 
County  of  Calaveras  v.    Brockway,  30  Cal.  325,  337. 

§  1096.    Misjoinder,  When  Taken  by  Answer. 

Misjoinder  of  causes  of  action,  if  not  appearing  on  the  face  of 
the  complaint,  should  be  taken  by  answer.^ 

1  JackB  T.  Cooke,  e  QJ.  1M«    See,  alB0|  Kerr's  Cyc.  C.  C.  P.,  see.  433. 
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§  1097.    Statute  of  Limitations— How  Pleaded  in  Answer. 

The  statute  of  limitations  was  suflScienitly  pleaded  by  reference 
in  answer  to  sections  of  the  code  in  the  following  cases.* 

1  Packard  v.  JolinsK)ii   (Cal.,  Sept.  See   also,  (Cal.)  Kerr's  Cye.  C.  C.  P., 

11,  1884),  4  Pac.  632;  Alhambra  A.  sec.  458;   (Wash.)  Bern.  &  Bal.  Ann. 

W.   Co.  ▼.  Bichardson,   72  Cal.   598,  Codes  &  Stats.,  see.  259 ;  (Idaho)  Bev. 

600,  14  Pae.  379;  Webber  ▼.  Clarke,  Codes,  see.  4213;  (Mont.)  Bev.  Codes 

74  Cal.  11,  17,  15  Pac.  431;  Allen  v.  1907,  sec.  6575;   (Utah)  Comp.  Laws 

Allen,  95  Cal.  184,  27  Pac.  30,  30  Pac.  1907,  sec.  2992;  (Wyo.)  Comp.  Stats. 

213,  16  L.  B.  A.  646.    See  Snow  v.  1910,  sec.  4412. 
Bich,  22  Utah,  123,  132,  61  Pac.  336. 

§  1098.    Want  of  Capacity  to  Sue  must  be  Specially  Pleaded. 

Want  of  capacity  to  sue  must  be  specially  set  up  in  the  answer. 
The  general  issue  is  not  suflScient  to  raise  this  defense.^ 

1  California  S.  N.  Co.  v.  Wright,  S  Cal.  585,  590,  See,  also,  Kerr'a  Cyc 
C.  C.  P.,  sec.  433. 

§  1099.    Nonpayment  Put  in  Issue  by  Groneral  Denial. 

The  nonpayment  of  a  promissory  not^  is  a  material  allegation 
of  the  complaint  thereon,  and,  when  the  complaint  is  not  verified, 
is  put  in  issue  by  a  general  denial.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  Bank  of  Shasta  y.  Boyd,  99  CaL 
604,  606,  34  Pac.  337. 

§  1100.     Payment  Proved  Under  General  Issue. 

Defense  of  payment  may  be  made  under  the  general  issue,  but 
the  burden  of  proving  same  is  on  the  defendant.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  County  of  Mendocino  v.  Johnson, 
125  Cal.  337,  340,  58  Pac.  6. 

§  1101.    Defect  in  Answer  may  be  Cured  by  Stipulation. 

A  stipulation  that  the  answer  be  deemed  taken  and  treated  as 
a  special  denial  and  traverse  of  the  amended  complaint  same  as 
if  a  new  and  additional  answer  had  been  made  denying  same  spe- 
cifically, is  sufficient  to  put  in  issue  the  facts  alleged  in  such  an 
amended  complaint  and  to  cure  any  defect  in  answer  on  file.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  Alta  Silver  Min.  Co.  v.  Alta  Placer 
Min.  Co.,  78  Cal.  629,  633,  21  Pac.  373. 


441  ANSWER.  §§  1102-1105 

§  1102.  Defective  Answer  may  be  Attacked  by  Motion  for  Judg- 
ment on  the  Pleadings  or  by  Motion  to  Strike  Out 
Allegation. 

It  is  of  the  utmost  importance  that  all  doubts  as  to  ^vhat  the 
issues  are  should  be  removed  before  the  trial.  Where  the  plaintiflP 
claims  all  denials  of  the  answer  are  bad,  he  may  test  it  by  a 
motion  for  judgment  on  the  pleadings.  If  he  claims  that  some 
denials  are  bad,  he  may  test  them  by  motion  to  strike  them  out.^ 

1  Kerr'8  Cyc.  C.  C.  P.,  sec.  437.    See  Gay  v.  Winter,  34  Cal.  153,  160,  161. 

§  1103.  Admission  of  One  Defendant  not  Binding  on  Codefend- 
ants. 

An  admission  in  the  answer  of  one  defendant  cannot  affect  his 
codefendants.^ 

1  Seabridge  v.  McAdam,  119  Cal.  460,  462,  51  Pac.  691.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  437. 

§  1104.  Admission  in  One  Defense— Effect  on  Other  Distinct 
Defenses. 

An  admission  or  averment  in  a  separate  and  distinct  defense 
cannot  be  used  upon  the  issues  made-  by  other  distinct  defenses 
in  the  same  answer,  because  to  do  so  would  deprive  the  defendant 
of  the  benefit  of  his  denial.^ 

1  Kerr's  Cyc.  C.  C.  P.,  see.  437.  See  McDonald  v.  Southern  Cal.  B.  Co., 
101  Cal.  206,  213,  35  Pac.  643,  646. 

§  1105.    Defense  Need  not  Contradict  Complaint  in  All  Cases. 

Many  averments  which  are  not  directly  contradictory  are  al- 
lowed; e.  g.,  such  defenses  as  setoff,  counterclaim,  discharge  in 
bankruptcy,  statute  of  limitations,  and  the  like,  in  which  matters 
in  avoidance  of  the  plaintiff's  claim  are  set  up  when  coupled  with 
a  denial  of  the  plaintiff's  cause  of  action  in  a  legal  sense.  Such 
a  defense  admits,  so  far  as  that  defense  ia  concerned,  that  the 
plaintiff  had  a  cause  of  action,  but  that  it  has  since  been  satisfied, 
discharged,  or  barred  in  the  manner  set  forth.  A  defendant  sued 
upon  an  alleged  contract  might  very  properly  deny  under  oath 
that  he  ever  made  a  contract,  and  at  the  same  time  plead  one  or 

0 

more  of  these  defenses,  and  it  would  ofttimes  be  very  unjust  to 
preclude  him  from  so  doing.^ 
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1  Bell  V.  Brown,  22  Cal.  671,  678.  Utah.— Kahn    v.    Old     Telegraph 

See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec.  Mining  Co.,   2  Utah,   174;   Steele  v. 

441.  Boley,  7  Utah,  64,  24  Pac.  755;  Kim- 

IdaHc-Utah     ft    N.     R.    Co.   v.  ^f}  t.  Mclntyre,  3  Utah,  77    1  Pac. 

Crawford,  1  Idaho,  770;  Murphy  v.  l^^;  ^^^'^'^  ^-  *  ^-  P^l  \^*'r'' 
T>  u  m!  r>  Q  rl  X.  iQo  ht  t>,.-  20  Utah,  241,  58  Pac.  193;  Bumham 
Russell  &  Co.,  8  Idaho,  133,  67  Pac.  ^  ,     '  ,^/,     .„«    ,,     \  ^ 

^21  V.  Call,  2  Utah,  433;  Murphy  v.  Car- 

ter, 1  Utah,  17. 

§  1106.    New  Matter,  What  is. 

A  denial,  whether  general  or  specific,  only  puts  in  issue  the  alle- 
gations of  the  complaint.  New  matter  must  be  specifically  pleaded, 
and  whatever  admits'  a  cause  of  action,  as  stated  in  the  complaint, 
once  existed,  but  at  the  same  time  avoids  it — ^that  is,  shows  that 
it  has  ceased  to  exist — is  new  matter.  It  is  that  matter  which 
the  defendant  must  aflirmatively  establish  and  which  must  be  set 
up  in  the  answer.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  Coles  v.  Soulsby,  21  Cal.  47,  50; 
Moss  V.  Shear,  30  Cal.  468,  473. 

§  1107.    New  Matter  Illustrated. 

New  matter  is  that  which  admits  a  cause  of  action  stated  in  the 
complaint  existed,  but  at  the  same  time  avoids  it — ^that  is,  it  shows 
that  it  has  ceased  to  exist.  Of  this  character  are  release,  and 
accord  and  satisfaction,  matters  arising  subsequent  to  the  origin 
of  the  cause  of  action,  and  such  new  matter  the  defendant  must 
affirmatively  plead  and  establish,  but  matter  which  shows -that 
the  cause  of  action  did  not  exist  when  the  action  was  begun,  matter 
which  goes  to  prove  that  the  cause  of  action  had  not  accrued 
when  suit  was  brought,  is  not  new  matter.  At  common  law  it  was 
permissible  to  show  this  under  a  general  issue,  and  new  matter 
was  not.  according  to  strict  original  principles  of  common  law, 
admissible  under  the  general  issue  any  more  than  under  the  system 
established  by  the  code.  It  follows  that  such  matter,  e.  g.,  that 
goods  were  sold  on  credit  which  had  not  expired  at  the  time 
action  for  their  price  was  commenced,  may  be  given  in  evidence 
under  an  answer  consisting  of  denials.^  If  the  onus  of  proof  is 
thrown  upon  the  defendant,  the  matter  to  be  proved  by  him  is 
new  matter.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  Idaho.— United    States    v.    Shoup, 

See  Landis  V.  Morrissey,  69  Cal.  83,  2  Idaho,  493,  21  Pac.  656;  Stevens 
86,  10  Pac.  258.  v.  Home  Savings  &  Loan  Assn.,  5 
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Idaho,  741,  51  Pac.  778,  986;  Burko 
Land  etc.  Co.  v.  Wells  Fargo  Co., 
7  Idaho,  42,  60  Pac.  87;  Givens  ▼. 
Keeney,  7  Idaho,  335,  63  Pac.  110; 
Murphy  v.  Hussell  &  Co.,  8  Idaho, 
151,  67  Pac.  427;  Anderson  v.  Or. 
Mtg.  Co.,  8  Idaho,  418,  69  Pac.  130; 
Hunter  v.  Porter,  10  Idaho,  72,  77 
Pac.  434;  Stickley  v.  Hanrahan,  7 
Idaho,  424,  63  Pac.  189;  Swanholm 
V.  Beeser,  3  Idaho,  476,  31  Pac.  804; 
Simpson  v.  Bemington,  6  Idaho,  681, 
59  Pac.  360;  Work  Bros.  v.  Kinney, 
7  Idaho,  460,  63  Pac.  596;  Norris  v. 
Glenn,  1  Idaho,  590;  Anderson  ▼. 
War  Eagle  Con.  Min.  Co.,  8  Idaho, 
789,  72  Pac.  671;  Lindsay  v.  Wyatt, 
1  Idaho,  738;  Miller  v.  Donovan,  11 
Idaho,  545,  83  Pac.  608. 

UtalL— Podlech  V.  Phelan,  13  Utah, 
333,  44  Pac.  838;  Peterson  v.  Bean, 
22  Utah,  43,  61  Pac.  213;  B.  G.  W. 
By.  Co.  V.  Telluride  P.  T.  Co.,  23 
Utah,   22,  63  Pac.  995;   Beynolds   v. 


Pascoe,  24  Utah,  219,  66  Pac.  1064; 
Homberger  v.  Alexander,  11  Utah, 
363,  40  Pac.  260;  Knudsen  ▼.  Oman- 
son,  10  Utah,  124,  37  Pac.  250;  Kil- 
patrick  K.  Co.  v.  Box,  13  Utah,  492, 
45  Pac.  629;  Abba  v.  Smyth,  21 
Utah,  109,  59  Pac.  756;  Steed  v.  Har- 
vey, 18  Utah,  367,  54  Pac.  1011;  Wil- 
son V.  Sullivan,  17  Utah,  341,  53  Pac. 
994;  Faulkner  v.  Mammoth  M.  Co., 

23  Utah,  437,  66  Pac.  799;  Jones  v. 
McQueen,  13  Utah,  178,  45  Pac.  202; 
Beed  v.  Union  Life  Ins.  Co.,  21  Utah, 
295,  61  Pac.  21;  Loofbourow  v.  Hicks, 

24  Utah,  49,  66  Pac.  603;  Deseret 
Nat.  Bank  v.  Kidman,  25  Utah,  379, 
71  Pac.  873;  Brooks  v.  Western 
Union  Tel.  Co.,  26  Utah,  147,  72 
Pac.  499;  Shafer  v.  Bussell,  28  Utah, 
444,  79  Pac.  559. 

2  See  Piercy  v.  Sabin,  10  Cal.  22, 
28,  70  Am.  Dec.  692;  Goddard  v. 
Fultott,  21  Cal.  430,  436;  Frisch  v. 
Caler,  21  Cal.  71,  75, 


§  1108.    What  is  not  an  Affirmative  Defense. 

Matter  whose  purpose  or  effect  is  not  to  discharge  or  *avoicl  a 
cause  of  action  theretofore  existing,  but  to  prove  that  the  alleged 
cause  of  action  never  did  exist  by  showing  that  a  material  allega- 
tion of  injury  and  damage  to  the  plaintiff  was  not  true,  is  not  new 
matter,  and  need  not  be  specially  pleaded.^ 

1  Kerr's  Cyc.  C.  C.  P.,  see.  437.  See  ChurchiU  v.  Baumann,  95  Cal.  541, 
545,  30  Pac.  770. 

§  1109.    Release  is  an  Affirmative  Defense. 

Release  is  new  matter,  and  must  be  affirmatively  pleaded  in  the 
answer.^ 

1  Kerr's  Cyc,  C.  C.  P.,  sec.  437.    See  Coles  v.  Soulsby,  21  Cal.  47,  51. 

§  1110.  Want  of  Consideration  and  Payment  Affirmative  Defenses. 

Want  of  consideration  and  payment  are   affirmative  defenses 

required  to  be  pleaded  as  such,  and  cannot  be  put  in  evidence  under 

denials.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.  See  Pastene  v.  Pardini,  135  Cal.  431, 
433,  67  Pac.  681. 
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§  1111.    New  Iffatter — ^Deemed  Controverted. 

Affirmative  matter  in  an  answer  is  deemed  controverted.^ 

1  People  ex  rel.  Carrillo  t.  De  la  110  Cal.  18,  21,  42  Pac.  462;  Paden 

Guerra,    24    Cal,    73,    78;    Bryan    v.  v.  Golbaum  (Cal.,  Sept.  4,  1894),  37 

Maume,  28  Cal.  238,  243;   Dolye  ▼.  Pac.  759;  Reed  ▼.  Johnson,  127  Cal. 

Franklin,  40  Cal.  106,  110;  Brooks  v.  538,.  541,    59    Pac.    986;    Green    v. 

Haslam,  65  Cal.  421,  422,  4  Pac.  399;  Duvergey,  146  Cal.  379,  388,  80  Pac. 

Williams   v.   Dennison,  94  Cal.   540,  234.     See^  also,  Kerr's  Cyc.  C.  0.  P.^ 

543,  29  Pac.  946;  Haines  v.  Snedigar,  sec.  462. 

§  1112.    New  Hatter— Biurden  of  Proof. 

The  burden  of  proof  is  on  the  defendant  to  prove  the  affirmative 
matter  set  up  in  the  answer,  it  being  deemed  controverted  by  the 
plaintiff.^ 

1  Bryan   v.  Maume,  28   Cal.   238,  379,  388,  80  Pac.  234;  Merced  Bank 

243;  Brooks  v.  Haslam,  65  Cal.  421,  v.  Price,  145  Cal.  436,  440,  78  Pac. 

422,  4   Pac.  399;   Reed  v.   Johnson,  949;  People  ex  rel.  Carrillo  v.  De  la 

127    Cal.    538,    541,    59    Pac.    986;  Guerra,    24    Cal.    73,    78.     See,  also, 

Clarke  v.  Fast,  128  Cal.  422,  425,  61  Kerr's  Cyc.  C.  C.  P.,  sec.  462. 
Pac.  72;  Green  v.  Duvergey^  146  Cal. 

§  1113.    New  Matter^— Burden  of  Proof  Where  Allegation  Nega- 
tive. 

As  a  general  rule,  the  burden  is  on  the  defendant  to  prove  new 
matter  alleged  as  a  defense,  even  though  it  requires  proof  of  a 
negative.^ 

1  Wilson  V.   California  C.  B.   Co.,  Rocky  Mt.  B.  T.  Co.,  27  Mont.  394, 

94  Cal.  166,  172,  29  Pac.  S61,  11  L.  400,  71  Pac.  311;   Kerr's  Cyc  C.  C. 

B.  A.  685;  Dieterle  v.  Bekin,  143  Cal.  P.,  sec.  1981. 
683,  688,  77  Pac.  664.    See  State  ▼• 

§  1114.  Answer  by  Insurance  Company  Specifying  Proximate 
Cause  of  Loss. 
In  an  action  to  recover  upon  a  contract  of  insurance  wherein 
the  defendant  claims  exemption  from  liability  upon  the  ground 
that,  although  the  proximate  cause  of  the  loss  was  a  peril  insured 
against,  the  loss  was  remotely  caused  by  or  would  not  have  oc- 
curred but  for  a  peril  excepted  in  the  contract  of  insurance,  the 
defendant  shall  in  his  answer  set  forth  and  specify  the  peril  which 
was  the  proximate  cause  of  the  loss,  in  what  manner  the  peril 
excepted  contributed  to  the  loss  or  itself  caused  the  peril  insure<l 
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against,  and  if  he  claim  that  the  peril  excepted  caused  the  peril 
insured  against,  he  shall  in  his  answer  set  forth  and  specify  upon 
what  premises  or  at  what  place  the  peril  excepted  caused  the 
peril  insured  against.^ 

1  Kerr's  Qyc.  C.  C.  P.,  sec.  437a. 

§  1115.    Dilatory  Pleas. 

Dilatory  pleas  are  not  favored.  The  party  pleading  them  re- 
lies on  technical  law  to  defeat  the  plaintiff's  action,  and  is  held 
to  a  technical  exactness  in  his  pleading.^ 


1  Thompson  y.  Lyon,  14  Cal.  39, 
42.  See,  also,  Kerr's  Cjc.  C.  C.  P., 
•ec.  452. 

Idalic— Ethell  ▼.  Nichols,  1  Idaho, 
741;  Holt  V.  Spokane  &  Palouse  By. 
Co.,  3  Idaho,  703,  35  Pac.  39;  Cant- 
well  ▼.  MePherson,  3  Idaho,  721,  34 
Pac.  1095;  Shaw  ▼.  Manville,  4 
Idaho,  369,  39  Pac.  559;   Stuart  v. 


Noble  Ditch  Co.,  9  Idaho,  765,  76 
Pac.  255. 

Utah. — Barton  ▼.  S.  Jordan  Mer. 
Inst.,  10  Utah,  346,  37  Pac.  576; 
Mangum  y.  Bullion-Beck  &  C.  M. 
Co.,  15  Utah,  534,  50  Pac.  834; 
Fransworth  y.  Holderman,  3  Utah, 
381,  4  Pac.  337;  Johnson  y.  Hibbard, 
27  Utah,  342,  75  Pac.  737. 


§  1116.    Answer^Oeneral  Denial— Positive — ^Form. 

[Title  of  Court  and  Cause.] 

The  defendant  answers  the  complaint  of  the  plaintiff  herein, 
and  denies  generally  and  si>ecifieally  eaoh  and  every  allegation  in 
the  said  complaint  contained. 

§  1117.    Answer— Duress — ^Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 
That  the  obligation  sued  upon  herein  was  extorted  from  him 
by  duress,  to  wit,  by  threats  of  personal  violence,  and  was  exe- 
cuted by  him  under  fear  of  the  same  and  was  so  made  without 
any  consideration  therefor. 

§  1118.    Answer— Former  Judgment— Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 
That  on  the day  of ,  19 ,  judgment  was  duly 

given  and  made  in  an  action  then  pending  in  the coiu-t, 
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between ,  plaintiff,  and ,  defendant  herein,  and 

said  a<;tion  arose  upon  the  same  cause  of  action  as  that  set  forth 
in  the  complaint  herein,  and  that  said  judgment  was  a  final  deter- 
mination of  the  matters  therein,  was  rendered  upon  the  merits 
and  constitutes  a  bar  to  this  action, 

§  1119.    Accord  and  Satisfaction— Form. 

[Title  of  Court  and  Cause.] 

The  defendant  answers  the  complaint  and  alleges: 

I.  That  on  the day  of ,  19 ,  at ,  he 

delivered  to  the  plaintiff  the  promissory  note  of  for 

• dollars. 

II.  That  the  plaintiff  accepted  the  same  in  full  satisfaction  and 
discharge  of  the  claim  (or  demand)  set  up  in  the  complaint. 

§  1120.    Arbitration  and  Award— Form. 

[Title  of  Court  and  Cause.] 

The  defendant  answers  the  complaint  and  alleges: 

I.  That  on  the day  of ,  19 ,  the  plaintiff  and 

defendant  (in  writing)  mutually  submitted  the  demand  set  forth 

in  the to  the  arbitration  of and ,  and 

which  said  submission  has  never  been  revoked. 

II.  That  on  the day  of '-,  19 ,  at ,  the 

said and made  and  publisihed  their  award  by 

which  they  declared  the  plaintiff  not  entitled  to  any  part  of  his 
said  demand. 

III.  A  copy  of  said  submission  and  of  said  award  is  hereto  at- 
tached, marked  ** Exhibit  A,"  and  made  part  hereof. 

§  1121.    Answer — Payment  by  Note— Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 

That  on  the day  of ,  19 , ,  at , 

at  the  request  of  the  plaintiff,  the  defendant  made  his  promissory 
note  to  plaintiff  for dollars,  which  was  then  and  there  ac- 
cepted by  plaintiff  in  discharge  of  the  indebtedness  stated  in  the 
complaint. 
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§  1122.    Answer— Payment  in  Services— Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 
L    That  before  this  action,  to  wit,  on  the day  of , 


19 ,  the  plaintiff  agreed  to  receive  and  the  defendant  agreed 

to  render  services  to  the  said  plaintiff  to  the  amount  of  said  note. 

II.  The  defendant  afterward,  according  to  the  said  agreement, 
rendered  such  services  to  the  plaintiff,  to  the  full  amount  of  the 
said  note. 

§  1123.    Answer— Belease-Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges : 
That  on  the day  of ,  19 , ,  the  plain- 
tiff, made,  executed  and  delivered  to  defendant  his  release  in  writ- 
ing from  the  claim  set  up  in  the  complaint. 

§  1124.    Answer— Misjoinder  of  Parties — Form. 

[Title  of  Court  and  Cause.] 

The  defendant  answers  to  the  complaint: 

That is  improperly  joined  as  a  plaintiff  [or  defendant] 

and  has  no  interest  in  the  subject  matter  in  controversy. 

§  1126.    Answer— Nonjoinder  of  a  Necessary  Parly  Plaintiff — 
Form. 

[Title  of  Court  and  Cause.] 

The  defendant  answers  the  complaint  and  alleges: 

I.     That  the  goods,  wares  and  merchandise  described   in  the 

complaint  were  sold  by  plaintiff  and  one ,  as  partners, 

under  the  name  of . 

n.    That  the  said is  still  living  and  is  a  n^essary 

party  to  this  action. 

§  1126.    Answer — Statute  of  Frauds — Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 
I.    That  no  note  or  memorandum  in  writing  of  the  contract 
described  in  the  complaint  was  ever  made  or  subscribed  by  de- 
fendant 
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n.  That  he  did  not  receive  any  part  of  the  goods,  wares,  or 
merchandise  mentioned  in  the  complaint. 

III.    That  he  did  not  pay  any  part  of  the  purchase  money, 

§  1127.    Answer— Agreement  not  to  be  Performed  Within  a  Year 
—Form. 

[Title  of  Court  and  Cause.] 

The  defendant  alleges  that  the  agreement  set  forth  in  the  com- 
plaint by  its  terms  was  not  to  be  performed  within  one  year  from 
the  making  thereof  nor  was  said  agreement  nor  any  ^ote  or  memo- 
randum thereof  in  writing  or  subscribed,  by  the  said  , 

who  is  sought  to  be  charged  therewith,  or  by  his  lawful  agent,  or 
by  any  person. 

§  1128.    Answer— Statute   of  Limitations — California   Code   of 
Civil  Procedure,  Section  458 — ^Form. 

[Title  of  Court  and  Cause.] 

The  defendant,  answering  the  complaint,  alleges: 
That  the  cause  of  action  stated  in  the  complaint  of  the  plain- 
tiff herein  is  barred  by  the  provisions  of  subdivision 

of  section of  the  Code  of  Civil  Procedure  of  this  state. 

§  1129.    Answer— Tender— Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint: 

I.  That  on  the  day  of  ,  19 ,  at  , 

before  the  commencement  of  this  action,  he  tendered  to  the  plain- 
tiff   dollars  in of  the  United  States,  in  payment  of 

the  indebtedness  in  the  complaint  set  forth. 

II.  That  the  defendant  has  always  been  and  ertill  is  ready  and 
willing  to  pay  the  same  to  the  plaintiff,  and  now  offers  to  pay 
the  same  into  this  court. 

§  1130.    Answer — Compromise — ^Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges : 

I.    That  on  the  day  of ,  19 ,  tiie  defendant 

agreed  to  pay  and  the  plaintiff  agreed  in  writing  to  accept • 
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dollars,  in  full  satisfaction  of  plaintiff's  claim  set  forth  herein,  as 
a  compromise  th-ereof. 

II.    That  on  the day  of ,  19 ,  at ,  the 

defendant  paid  and  the  plaintiff  so  accepted  said  sum. 

§  1131.    Answer — Want  of  Capacity — Assignment — ^Form. 
[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges : 

That  before  the  commencement  of  this  action,  on  or  about  the 
day  of ,  19 ,  the  plaintiff  duly  assigned  the  sub- 
ject matter  and  cause  of  action  set  forth  in  the  complaint  to  one 

,  who  thereupon  became  and  has  been  ever  since  the 

holder  thereof. 

§  1132.    Answer— Infancy  of  Plaintiff— FomtL 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 

That  the  defendant  is  a  minor  of  the  age  of years,  and 

has  no  guardian  appointed  herein. 

§  1133.    Answer— Infancy  of  Defendant-— Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 

That  at  the  time  of  making  the  supposed  agreement  [or  of  the 
delivery  of  the  goods]  mentioned  therein,  he  was  a  minor  under 

the  age  of years,  to  wit,  of  the  age  of years,  and 

said  agreement  did  not  relate  to  personal  property  in  the  immedi- 
ate possession  and  contorol  of  this  defendant,  nor  for  things  neces- 
sary for  his  support. 

§  1134.    Answer— Want  of  Consideration- Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges : 

That  he  received  no  consideration  for  the  promissory  note  men* 
tioned  therein. 
29 
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§  1136.    Answer  —  Want  of  Consideration— Gambling  Debt  — 
Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 

I.    That  the  defendant  gave  the  plaintiff  the  note  mentioned  in 
the  complaint  in  payment  of  a  gambling  debt. 

§  1136.    Answer — Credit  Unexpired — Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 

I.  That  the  goods  mentioned  therein  were  sold  to  him  upon  a 
credit  of months  from  the day  of ,  19 . 

II.  That  such  period  had  not  elapsed  before  the  commencement 
of  this  action.  , 

§  1137.    Answer — Bankruptcy— Form. 

[Title  of  Court  and  Cause.] 
The  defendant  answers  the  complaint  and  alleges: 

I.    That  on  the day  of ,  19 ,  the  United  States 

district  court,  of  the district  of ,  duly  gave,  made 

and  granted'to  the  defendant  a  decree  of  discharge  from  his  debts 
as  a  bankrupt,  of  which  decree  of  discharge  a  copy  is  hereto  an- 
nexed, marked  ''Exhibit  A"  and  made  a  part  hereof. 
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ARTICLE  n. 

ANSWER  DENTINa  GENUINENESS  AND  DUE  EXECUTION. 

i  1138.  Denying  execution  where  complaint  or  answer  contains  copj  of  written 
instrument. 

§  1139.  Effect  of  failure  to  file  affidavit  denying  genuineness  and  due  execu- 
tion of  instrument. 

S  1140.    What  is  meant  by  genuineness. 

§  1141.     Answer  need  not  be  verified  when  contract  not  set  out. 

§  1142.  Unverified  answer  admits  authorization  of  corporate  officers  to  execute 
contract. 

S  1143.    Verification  of  answer  at  triaL 

§  1144.    Dismissal  for  laches. 

8  1145.     Colorado— No  party  to  deny  signature  except  under  oath. 

§  1138.    Denying  Execution  Where  Complaint  or  Answer  Con- 
tains Copy  of  Written  Instrument. 

If  the  complaint  of  the  plaintiff,  or  the  answer  of  the  defendant, 
contains  a  copy,  or  consists  of  the  original  of  the  written  obligation 
upon  which  the  action  is  brought  or  the  defense  founded,  the  gen- 
uineness and  due  execution  of  such  instrurtient  are  deemed  ad- 
mitted,  unless  the  answer  denying  the  same  is  verified,  or  unless  the 
plaintiff,  within  two  days  after  the  service  on  him  of  such  answer, 
files  with  the  justice  an  affidavit  denying  the  same,  and  serves  a 
copy  thereof  on  the  defendant.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Laws  1910,  sec.  74,  p.  546;   (Wyo.) 

sec.    887;     (Nev.)     Cutting's    Comp.  Comp.  Stats.  1910,  sec.  5204;   (Okl.) 

Laws,  sec.  3630;  (N.  D.)  Rev.  Codes  Comp.  Liaws  1909,  sec.  6348;   (Neb.) 

1905,  sec.  2391;  (Or.)  Lord's  Oregon  Cobbey's     Ann.     Stats.,    sec.    2046; 

Laws,    sec.   84;     (Wash.)     B.   &    B.  (Kan.)    Da^ler's    Geif.   Stats.   190O, 

Codes,     sec.     1783;      (Idaho)     Bev.  sec.  6449;  (Colo.)  Mill's  Ann.  Stats. 

Codes,    sec.     4720;     (S.    D.)    Comp.  1905,  sec.  2649. 

§  1139.    Effect  of  Failure  to  File  Affidavit  Denying  Genuineness 

and  Due  Execution  of  Instrument. 

The  genuineness  and  due  execution  of  instrument  pleaded  in  the 
answer  is  admitted  by  the  failure  to  file  an  affidavit.^ 

The  efifect  of  an  admission  of  the  genuineness  and  execution  of  an 
instrument  pleaded  by  the  defendant,  and  not  denied  by  an  affidavit 
duly  filed,  is  to  avoid  the  necessity  of  proof  of  its  genuineness  and 
due  execution.* 

1  Sloan  V.  Diggins,  49  Cal.  38,  40;  1058;  Petersen  v.  Taylor  (Cal.,  Nor. 
Clark  V.  Childs,  66  Cal.  87,  4  Pac.       10,  1893),  34  Pac.  724,  725;  Bosenthal 
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V.  Merced  Bank,  110  Cal.  198,  203,  42  2  Carpenter  ▼.  SMnnen,  108  Gal. 

Pac.  640;  Kelley  v.  Sersanous  (Cal.,  859,  362,  41    Pac.    473;    Knight    ▼. 

Oct.  6,  1896),  46  Pac.  299,  300.    See,  Whitmore,  125  Cal.  198,  200,  57  Pac. 

also,  Kerr's  Cyc.  C.  C.  P.,  sees.  448,  891. 
and  887. 

§  1140.    What  is  Meant  by  Oenoineness. 

While  the  genuineness  and  execution  of  an  instrument  set  up  in 
an  answer  is  deemed  admitted  by  the  failure  to  file  an  affidavit  deny- 
ing the  instrument,  yet  the  plaintiff  may  controvert  it  by  evidence 
of  fraud,  mistake,  compromise,  payment,  statute  of  limitations, 
estoppel,  and  like  defenses.  In  short,  he  may  by  evidence  contro- 
vert the  instrument  on  any  or  all  grounds  except  that  he  cannot 
controvert  its  due  execution  or  its  genuineness;  and  by  genuineness 
is  meant  nothing  more  than  that  it  is  not  spurious,  counterfeit,  or 
of  different  import  on  its  face  from  the  one  executed,  but  is  the 
identical  instrument  executed  by  the  party.* 

1  Moore  v.  Copp,  119  Cal.  429,  432^,  433,  51  Pac.  630.  See,  also,  Kerr's  Qye. 
C.  C.  P.,  sees.  448,  887. 

§  1 141.  Answer  Need  not  be  Verified  When  Contract  not  Set  Out. 
Under  the  statute  requiring  a  verification  of  an  answer  denying 
the  execution  of  any  instrument  in  writing,  the  answer  need  not  be 
verified  where  the  complaint  merely  alleges  a  contract  which  by 
its  nature  would  have  to  be  in  writing,  but  which  does  not  set 
out  such  contract,  either  in  extenso  or  in  substance.^ 

1  Pilling  V.  St.  Louis  B.  &  W.  G.  Co.  (Ariz.,  April  16,  1898),  52  Pac. 
1125.    See,  also,  Kerr's  Cyc.  C.  C.  P.,  sees.  447,  887. 

§  1142.   Unv^rifled  Answer  Admits  Authorization  of  Corporate 
Officers  to  Execute  Contract. 

Where  the  answer  failed  to  deny  under  oath  the  genuineness 
and  due  execution  of  a  note  of  a  corporation,  there  is  no  necessity 
to  prove  that  the  president  and  secretary,  who  signed  same,  were 
empowered  by  the  corporation  so  to  do.^ 

1  Smith  V.  Eureka  F.  M.  Co.,  6  Cal.  1,  7.  See,  also,  Kerr's  Cyc.  C.  C. 
P.,  sees.  447,  887. 

§  1143.     Verifi^cation  of  Answer  at  Trial. 

Where  it  is  important  and  in  furtherance  of  justice  that  an 
answer  should  be  verified,  the  courts  should  allow  the  answer  to 
be  verified  by  an  affidavit  of  the  defendant,  his  agent,  or  attorney 
during  the  trial,  but  may  impose  on  the  defendant  such  terms 
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as  under  the  circumstances  are  proper.  Hence  where  the  execu- 
tion of  the  note  is  not  denied  under  oath,  it  is  proper  to  permit 
the  answer  to  be  amended  so  as  to  put  in  issue  the  execution  of 
the  note.* 

1  Chinberg  ▼.  Gale  Sulky  H.  Mfg.  Co.|  38  Kan.  228,  16  Pac.  462.  See, 
also,  Kerr'8  Cyc.  C.  C.  P.,  sec.  447. 

§  1144.    Dismissal  for  Laches. 

While  new  matter  in  an  answer  is  deemed  to  be  controverted  with- 
out any  special  replication,  and  under  the  provisions  of  the  code  * 
the  plaintiff  has  the  right,  while  not  denying  the  genuineness  and 
due  execution  of  the  instrument  set  out  in  the  answer,  to  show  other 
matters  in  confession  and  avoidance  thereof,  yet  unless  he  brings  to 
the  attention  of  the  court  his  purpose  to  offer  such  evidence,  the 
court  cannot  assume  that  he  desires  to  make  any  such  defense,  and 
hence  where  a  motion  to  dismiss  the  petition  for  failure  to  deny  the 
genuineness  and  execution  of  the  instrument  set  out  in  the  answer 
is  not  opposed  on  the  ground  that  the  petitioner  desires  to  show  that 
it  was  not  freely  entered  into,  or  for  an  adequate  consideration,  or 
superseded  by  a  subsequent  agreement,  or  that  performance  is 
waived,  but  is  opposed  on  other  grounds,  a  motion  should  be  prop- 
erly granted.* 


1  In  re  Garcelon,  104  Cal.  5^0,  581, 
43  Am.  St.  Rep.  134,  38  Pac.  414,  32 
L.  R.  A.  595.  See,  also,  Kerr's  Cyc. 
C.  C.  P.,  sec.  448. 

It  is  conceded  but  not  decided 
that  when  an  affidavit  denying  the 
genuineness  and  due  execution  of 
a  note  set  forth  in  the  answer  is  filed 
by  permission  of   the    court   at   the 


trial,  said  affidavit  not  having  been 
made  within  two  days  after  receiv- 
ing a  copy  of  the  answer,  it  was  filed 
too  late,  and  the  court  could  not 
aUow  it  to  be  filed:  Myers  y.  Sierra 
Valley  S.  &  A.  Assn.,  122  Cal.  669, 
675,  55  Pac.  689.  See,  also,  Kerr's 
Cyc.  C.  C.  P.^  sees.  448  and  887. 


§  1145.  Colorado — No  Party  to  Deny  Signature  Except  Under 
Oath. 

No  party  to  any  suit  before  a  justice  is  permitted  to  deny  his 
or  her  signature  to  any  written  instrument  upon  which  suit  is 
founded,  or  which  is  offered  as  a  setoff  or  acquittance  for  the 
debt  demanded  in  such  suit,  unless  the  said  denial  be  under  the 
oath  of  the  party  so  denying  the  signature  purporting  to  be  his 
or  her  own.^ 


X  (Colo.)  Bey.  Stats.  1908,  sec.  3742. 
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ARTICLE  m. 

COUNTEECLAIM, 

S  1149.    ConiLterelalm — iBcludes  what. 

§  1147.    Setoff  appliei  to  what. 

§  1148.    Difference  between  recoupment  and  setoff. 

S  1149.     Washington — Setoff,  how  pleaded. 

§  1150.    Washington — Setaff  allowed,  to  what  extent. 

$  1151.     Counterclaim — How  must  arise. 

S  1152.     Counterclaim — Test  by  relief  sought. 

S  1153.    Counterclaim  must  arise  before  notice  of  assignment. 

§  1154.     Counterclaim — Amount  of. 

S  1155.    Where   counterclaim  exceeds   principal   claim    defendaiKt  maj  Iuits 

judgment. 
§  1156.    Part  J  calling  pleading  counterclaim  establishes  that  it  is  a  eonnter^ 

claim. 
§  1157.    Counterclaim  for  damages  to  real  property  not  allowed  in  action  for 

recovery  of  personal  property. 
§  1158.    Omission  to  set  up  eounterelaim — Effect. 

§  1146.    Counterclaim — Includes  What. 

The  term  ** counterclaim"  as  used  in  the  code  includes  both  re- 
coupment and  setoff,  and  is,  strictly  speaking,  the  pleading  by  which 
matters  arising  out  of  the  recoupment  or  setoff  are  averred.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  368. 
See  St.  Louis  Nat.  Bank  v.  Qay,  101 
Cal.  286,  289,  35  Pac.  876. 

Washington. — ^Myers  v.  Landrnm, 
4  Wash.  762;  Graham  v.  McCoy,  17 
Wash.  63;  Young  v.  Borzone,  26 
Wash.  4;  Maney  v.  Hart,  11  Wash. 
67;  Spaulding  v.  Burke,  33  Wash. 
679;  Gordon  v.  Decker,  19  Wash. 
188;  Peterson  v.  Johnson,  20  Wash. 
497;  Fishburne  v.  Merchants'  Bank, 
42  Wash.  473;   Peters  v.  Lewis,  33 


Wash.  617;  Tacoma  MiU  Co.  ▼. 
Perry,  32  Wash.  650;  Corliss  v.  Dun- 
ning, 8  Wash.  332;  First  Nat.  Bank 
▼.  Parker,  28  Wash.  234;  Federal 
Iron  etc.  Co.  v.  Hock,  42  Wash.  668; 
Caine  v.  Seattle  &  Northern  By.  Co., 
12  Wash.  596,  598;  Northwestern  ft 
P.  H.  Bank  v.  Bidpath,  29  Wash. 
687;  Niver  v.  Nash,  7  Wash.  558; 
Shelton  y.  Conant,  10  Wash.  193; 
Distler  ▼.  Debney,  7  Wash.  431. 


§  1147.    Setoff  Applies  to  What. 

The  setoff  as  used  in  the  code  is  applicable  to  demands  independ- 
ent in  their  nature  and  origin.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  368.    See  St.  Louis  Nat.  Bank  ▼.  Gay,  101 
Cal.  286,  289,  35  Pac.  876. 
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§  1148.    Difference  Between  Becoupment  and  Setoff. 

A  recoupment  differs  from  a  setoff  in  that  it  is  applicable  to 
things  arising  out  of  the  same  transaction  or  transactions  connected 
with  the  subject  matter  of  the  action,  and  implies  the  cutting  down 
of  the  demand  by  deductions  arising  out  of  the  transaction  itself.^ 

1  Kerr'8  Cye.  G.  G.  P.,  sec.  368.  See  St.  Louis  Nat.  Bank  v.  Gay,  101 
Gal.  286,  289,  35  Pae.  876. 

§  1149.    Washington— Setoff,  How  Pleaded. 

To  entitle  a  defendant  to  any  setoff  he  may  have  against  the 
plaintiff,  he  must  allege  the  same  in  his  answer ;  and  the  statutes 
regulating  setoffs  in  the  superior  court  must  in  all  respects  be 
applicable  to  a  setoff  in  a  justice's  court,  if  the  amount  claimed 
to  be  set  off,  after  deducting  the  amount  (found)  due  the  plain- 
tiff, be  within  the  jurisdiction  of  the  justice  of  the  peace ;.  judg- 
ment may,  in  like  manner,  be  rendered  by  the  justice,  in  favor 
of  the  defendant,  for  the  balance  found  due  the  plaintiff.^ 

t  Bern.  &  Bal.  Ann.  Godes  &  Stats.,  sec.  1789. 

§  1150.    Washington— Setoff  Allowed,  to  What  Extent. 

When  the  setoff  of  the  defendant  proved  exceeds  the  claim  of 
the  plaintiff,  and  such  excess  in  amount  exceeds  the  jurisdiction 
of  a  justice  of  the  peace,  the  court  must  allow  such  amount  as 
is  necessary  to  cancel  the  plaintiff's  claim,  and  give  the  defendant 
a  judgment  for  costs ;  but  in  such  case  the  court  must  not  render 
judgment  for  any  further  sum  in  favor  of  the  defendant.^ 

1  Bern.  &  Bal.  Ann.  Godes  &  Stats.,  sec.  1861. 

§  1161.    Counterclaim — ^How  must  Arise. 

A  cause  of  action  set  up  in  the  counterclaim  must  arise  out  of 
the  transaction  set  out  in  the  complaint,  or  be  connected  with  the 
subject  of  the  action.* 

1  See  Kerr's  Gyc.  G.  G.  P.,  sec.  442;       Glark  v.  Taylor,  91  Gal.  552,  654,  27 
Silver  Greek  &  P.  L.   &  W.   Go.  v.      Pac.  860. 
Hayes,  113  Cal.  142,  145,  45  Pac.  191; 

§  1152.    Counterclaim— Test  by  Relief  Sought. 

To  constitute  a  counterclaim  or  cross-complaint,  the  relief  sought 
must  to  some  extent  defeat,  overcome,  or  affect  the  plaintiff's 
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cause  of  action,  or  lessen,  modify,  or  interfere  with  the  relief  to 
which  the  plaintiff  is  entitled.^ 

1  See  Kerr-8  Cyc.  C.  C.  P.,  sec.  442;  Torba  r.  Ward,  109  Cal.  107,  110,  38 
Pac.  48,  41  Pac.  783. 

§  1153.    Counterclaim  must  Arise  Before  Notice  of  Assignment. 

The  answer  must  show  that  the  counterclaim  or  setoff  arose  before 
the  assignment,  or  before  the  defendant  had  notice  thereof.^ 

1  Kerr's   Cyc.  C.   C.  P.,  sec.  368.  Francisco  t.  Staude,  92  Cal.  560,  28 

See  Benham  v.  Connor,  113  Cal.  168,  Pac.  778. 

171,  45  Pac.  258;  Felch  v.  Beaudry,  As   to   pleading   counterclaim  for 

40  Cal.  439;  Hemme  v.  Hays,  55  Cal.  more  than  $300  when  not  gurisdie- 

337;  Loveland  v.  Garner,  74  Cal.  298,  tional:  St.  Louis  etc.  R.  Co.  v.  Brad- 

15  Pac.  844;  City  and  County  of  San  ford,  18  Okl.  154,  88  Pac.  1050. 

§  1154.    Counterclaim — Amount  of. 

A  defendant  in  a  case  before  a  justice  of  the  peace  cannot  set 
up  a  counterclaim  for  more  than  three  hundred  dollars.^ 

1  Mazfield  v.  Johnson,  30  Cal.  545. 

§  1166.  Where  Counterclaim  Exceeds  Principal  Claim  Defend- 
ant may  have  Judgment. 
Where  the  principal  and  cross  claims  are  based  upon  the  same 
contract  both  may  be  considered  in  the  same  action  although  the 
damages  claimed  by  the  defendant  may  be  unliquidated,  and  if  the 
jury  find  the  balance  in  favor  of  the  defendant  he  may  have  judg- 
ment therefor,  unless  the  plaintiff  come  to  the  principal  claim  by 
an  assignment.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Stoddard  v.  TreadweU,  26  Cal.  294, 
309. 

§  1156.  Party  Calling  Pleading  Counterclaim  Establishes  That 
It  is  a  Counterclaim. 
Matters  proper  as  a  defense  will  not  be  turned  into  a  counter- 
claim or  cross-complaint  merely  by  the  prayer  for  affirmative  relief, 
and  if  the  party  calls  his  pleading  a  counterclaim,  he  will  not 
afterward  be  allowed  to  maintain  that  it  was  reaUy  a  cross- 
complaint  and  required  an  answer.^ 

1  Shain  v.  Belvin,  79  Cal.  262,  263,  21  Pac.  747;  Kerr's  Cyc.  C.  C.  P.,  see. 
437. 
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I 

§  1157.    Oounterclaim  for  Damages  to  Real  Property  not  Allowed 
in  Action  for  Recovery  of  Personal  Property. 

A  cross-complaint  or  counterclaim,  founded  upon  damage  to 
real  property,  cannot  be  pleaded  to  a  complaint  for  the  recovery 
of  personal  property.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Glide  v.  Kayser,  142  Cal.  419,  420,  76 
Pac.  50. 


§  1168.    Omission  to  Set  Up  Counterclaim — ^Effect. 

If  the  defendant  omit  to  set  up  a  counterclaim,  neither  he  nor 
his  assignee  can  afterward  maintain  an  action  against  the  plaintiff 
therefor.^ 


1  (Cal.)  Kerr's  0.  C.  P.,  sec.  856; 
(Ariz.)  Bev.  Stats.  1901,  sec.  2073; 
(Or.)  B.  &  C.  Codes,  sec.  74;  (Idaho) 
Bev.  Codes,  sec.  4671;  (Mont.)  Bev. 
Codes  1907,  sec.  7010;  (Nev.)  Cut- 
ting's Comp.  Laws,  sec.  3627 ;  (N.  D.) 
Bev.  Codes  1905,  sec.  8386;  (Tex.) 
Sayles'  Tex.  Civ.  Stats.  1897,  art. 
1604;  (Or.)  B.  ft  C.  Codes,  sec.  74; 
(Wash.)  Bern.  &  Bal.  Codes,  sec.  1789; 
(Wyo.)  Comp.  Stats.  1910,  sees.  5209- 
5213;  (S.  D.)  Comp.  Laws  1910,  sec. 
127,  p.  343;  (Utah)  Comp.  Laws 
1907,  sec.  3691;  (Wyo.)  Comp.  Stats. 
1910,  see.  4390;    (OkL)   Comp.  Laws 


1909,  sec.  5635;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1105;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  4978;  Maxson 
V.  Llewelyn,  122  Cal.  195,  199,  54 
Pac.  732. 

Superior  Court  Bnle.-^If  the  de- 
fendant omits  to  set  up  a  counter- 
claim  upon  a  cause  arising  out  of  the 
transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's 
claim,  neither  he  nor  his  assignee  can 
afterward  maintain  an  action  against 
the  plaintiff  therefor:  Kerr's  Cyc.  C. 
C.  P.,  sec.  438,  as  amended  March  20, 
1907,  Cal  Stats.  1907,  p.  70^ 
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CHAPTER  XLV. 

DEMURRER  TO  ANSWER. 

I  1159.  BemniTer  to  answer. 

§  1160.  Grounds  of  demurrer  to  answer. 

S  1161.  Demurrer  to  answer — General  form. 

§  1162.  Demurrer  to  answer  for  ambiguity — Form. 

§  1159.     DemTirrer  to  Answer. 

When  the  answer  contains  new  matter  in  avoidance,  or  constitut- 
ing a  defense  or  a  counterclaim,  the  plaintiff  may,  at  any  time 
before  the  trial,  demur  to  the  same  for  insuflSciency,  stating  therein 
the  grounds  of  such  demurrer.^ 

1  See  (Cal.)   Kerr's  C.  C.  P.,  sec.  (Mont.)   Rev.  Codes,  sec.  7011;   (S. 

857;   (N.  D.)   Rev.  Codes  1905,  sec  D.)    Comp.   Laws    1910,   sec.    23,   p. 

8387;   (Or.)  B.  &  C.  Codes,  sec.  78;  539;   (Utah)   Comp.  Laws  1907,  sec 

(Idaho)     Rev.     Codes,     sec     4672;  3692. 

§  1160.    Grounds  of  Demurrer  to  Answer. 

The  demurrer  to  the  answer  may  be  taken  upon  one  or  more 
of  the  following  grounds : 

1.  That  several  causes  of  counterclaim  have  been  improperly 
joined,  or  not  separately  stated ; 

2.  That  the  answer  does  not  state  facts  sufficient  to  constitute 
a  defense  or  counterclaim; 

3.  That  the  answer  is  ambiguous; 

4.  That  the  answer  is  unintelligible;  or 

5.  That  the  answer  is  uncertain.^ 

1  Kerr's  Cyc  C.  C.  P.,  sec.  444;  Amd.  Stats.  1907,  p.  707. 

§  1161.    Demurrer  to  Answer — General  Form. 

[Title  of  Court  and  Cause.] 

Now  comes  the  plaintiff,  and  demurs  to  the  answer  herein,  on 
the  ground  that  the  said  answer  does  not  state  facta  sufficient  to 
constitute  a  defense  to  this  action. 

[Signed.] 
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§  1162.    Demurrer  to  Answer  for  Ambisraity— -Form. 

[Title  of  Court  and  Cause.] 

Now  comes  the  plaintiff,  and  demurs  to  the  answer  herein,  on 
the  ground  that  the  said  answer  is  ambiguous  in  this:  It  cannot 
be  ascertained  therefrom  whether  [insert  reason]. 

[Signed.] 
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CHAPTER  XLVI. 

CROSS^<»MPLAINT. 

S  1163.  CroeS'Complainit 

S  1164.  CroBs-complamt  must  affect  parties  and  snbjeet  matter  in  original 

actioxk 

S  1165.  Crosa-complaint — Separate  causes  must  be  separatelj  stated. 

S  1166.  Kecess^uy  parties  brought  in  hj  cross-complaint. 

§  1167.  Cross-complaint  maj  bring  in  new  parties,  wheow 

8  1168.  Summons  on  cross-complaint  and  service. 

S  1169.  Summons  on  cross-complaint  and  service — When  nnntseessarf. 

§  1170.  Gross-complaint  against  defaulting  defendant  must  be  served. 

§  1171.  Oross-complaint  or  answer — How  determined. 

9  1172.  Pleading  cannot  have  two  inconsistent  characters. 

9  1173.    Defect  in  cross-«omplaint — How  remedied  by  other  pleadings. 

fi  1174.  Bight  of  plaintiff  to  dismiss  where  cross-complaint  has  been  stricken 
out. 

9  1175.    Answer  to  cross-complaint  deemed  controverted. 

9  1176.  Denial  in  answer  not  waived  by  conflicting  allegationfl  in  cross- 
complaint. 

9  1177.    "When  cross-compkint  cannot  be  dismissed. 

§  1163.    Cross-complaint. 

Whenever  the  defendant  seeks  aiBrmative  relief  against  any 
party  to  the  action,  relating  to  or  depending  upon  the  contract 
or  transaction  upon  which  the  action  is  brought,  or  affecting 
the  property  to  which  the  action  relates,  he  may,  in  addition  to 
his  answer,  file  at  the  same  time,  or  by  permission  of  the  court 
subsequently,  a  cross-complaint.  The  cross-complaint  must  be 
served  upon  the  parties  affected  thereby,  and  such  parties  may 
demur  or  answer  thereto  as  to  the  original  complaint.  If  any  of 
the  parties  affected  by  the  cross-complaint  have  not  appeared  in 
the  action,  a  summons  upon  the  cross-complaint  must  be  issued 
and  served  upon  them  in  the  same  manner  as  upon  the  commence- 
ment of  an  original  action.^ 

X  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Amd.  (Cal.)  Stats.  1909,  p.  966^ 

m 

§  1164.    Cross-complaint  must  Affect  Parties  and  Subject  Matter 
I  in  Original  Action. 

The  cross-complaint  must  affect  parties  to  the  action  and  the 
subject  matter  thereof,  and  cannot  be  filed  upon  a  contract  made 
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between  the  defendant  and  third  parties,  and  affecting  different 
property  or  contracts  from  that  affected  by  the  complaint.* 

1  3e«  Eerr'B  Cyc.  C.  C  P.,  sec.  442;  Lewis  y.  Fox,  122  Cal.  244^  250,  54 
Pac.  283. 

§  1165.    Cross-complaint — Separate  Causes  must  be  Separately 
Stated. 

Separate  causes  of  aetion  of  a  cross-complaint  should  be  sepa- 
rately sta4;ed  in  separate  counts  in  a  single  pleading  and  not  in 
several  pleadings.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  110;  Van  Bibber  v.  Hilton,  84  Cal. 
442;  Doyle  v.  Franklin,  40  Cal.  106,       585,  586,  24  Pac.  308,  598. 

§  1166.     Necessary  Parties  Brought  in  by  Cross-complaint. 

Necessary  parties  may  be  broiight  in  by  cross-complaint.^ 

1  Winter  v.  McMillan,  87  Cal.  256,  54,  58,  52  Pac.  125.  See  pars.  21, 
23  Am.  St.  Rep.  249,  25  Pac.  407;  34,  35,  this  note.  See,  also,  Kerr's 
City  of  Eureka  v.  Gates,   120   Cal.      Cyc.  C.  C.  P.,  sec.  389. 

§  1167.     Cross-complaint  may  Bring  in  New  Parties  When. 

New  parties  may  be  brought  in  by  a  cross-complaint,  but  the 
presence  of  new  parties  thus  brought  in  must  be  necessary  to  a 
full  determination  of  the  rights  of  the  parties  then  before  the 
court  touching  the  property  in  litigation  between  them,  when  the 
proper  relief  cannot  be  given  upon  the  answer  to  the  complaint 
Tvdthout  their  presence.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Lewis  v.  Fok,  122  Cal.  244,  250,  54 
Pac.  283. 

§  1168.    Summons  on  Cross-complaint  and  Service. 

The  issuance  of  summons  on  a  cross-complaint  is  not  in  express 
terms  required  by  the  statute,  but  such  notice  as  is  required  by  the 
statute  must  be  given.  The  cross-complaint  must  be  served  on  the 
parties  affected  thereby  or  the  court  has  no  jurisdiction  to  adjudi- 
cate upon  or  determine  the  same.^ 

1  White  V.  Patton,  87  Cal.  151,  154,  25  Pac.  270.  See  Kerr's  Cyc.  C.  C.  P., 
sec.  442. 

§  1169.    Summons  on  Cross-complaint  and  Service— When  Un- 
necessary. 

Where  the  defendants  to  a  cross-complaint  are  parties  to  the 
action,  the  issuance  and  service  on  them  of  the  process  is  not  neces« 
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sary.    The  service  of  the. cross-complaint  itself  is  all  that  is  neces- 
sary.^ 

1  Rodgers  y.  Parker,  136  Cal.  313,  315,  G8  Pac.  975.    See  Kerr's  Cyc.  C.  C. 
P.,  sec.  442. 

§  1170.    Cross-complaint  Against  Defaulting  Defendant  must  be 
Served. 

A  cross-complaint  affecting  the  interest  of  a  defaulting  defend* 
ant  must  be  served  upon  him.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Hibernia  Sav.  ft  L.  Soc.  ▼.  Clarke, 
110  Cal.  27,  32,  42  Pac.  425. 

§  1171.    Cross-complaint  or  Answer — ^How  Determined. 

It  is  immaterial  what  the  defendant  calls  his  pleading,  whether 
he  designates  it  answer  or  cross-complaint;  its  character  will  be 
determined  by  the  court.  It  is  the  facts  set  up  which  make  it 
an  answer  or  a  cross-complaint.* 

i  Holmes  v.  Bicbet,  56  Cal.  307,  311,  38  Am.  Bep.  54;  Meeker  T.  Dalton, 
75  Cal.  154,  156,  16  Pac.  764;  Kerr's  Cyc.  C.  C.  P.,  sec.  437. 

§  1172.    Pleading  cannot  have  Two  Inconsistent  Characters. 

Advantage  cannot  be  obtained  by  giving  the  pleading  two  in- 
consistent characters.  If  the  matter  is  pleaded  as  a  defense,  it  is 
denied  by  force  of  the  statute;  if  it  constitutes  a  cross-complaint 
and  is  pleaded  as  such,  it  requires  an  answer  from  the  plaintiff. 
The  pleader  must  take  one  ground  or  the  other,  so  his  adversary 
may  know  how  to  proceed,  and  if  he  **for  further  and  separate 
answer  and  defense  to  the  complaint  avers  by  way  of  cross-com- 
plaint," etc.,  the  rule  that  the  pleading  must  be  construed  against 
the  pleader,  applies,  and  as  against  him  it  may  be  treated  merely 
as  a  defense.  The  words  *'by  way  of  cross-complaint"  may  be 
treated  as  surplusage.^ 

1  Shain  v.  Belvin,  79  Cal.  262,  264,  21  Pac.  747;  Cohn  v.  Kelly,  132 
Cal.  468,  64  Pac.  709;  Kerr's  Cyc.  C.  C.  P.,  sec.  437. 

§  1173.    Defect  in  Cross-complaint — ^How   Bemedied  by   Other 
Pleadings. 
A  defect  in  the  cross-complaint  may  be  remedied  by  allega- 
tions in  other  pleadings  in  the  case,  where  the  other  pleadings 
admit  the  material  facts  omitted  from  the  cross-complaint.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Abner  Dobl«  v.  Keystone  C.  M.  Co, 
145  Cal.  490,  496,  78  Pac.  10^0. 
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§  1174.    Bight  of  Plaintiff  to  Dismiss  Where  Cross-complaint 
has  Been  Stricken  Out. 

The  plaintiff's  right  to  dismiss  the  action  depends  upon  the 
pleadings  at  the  time  of  the  dismissal,  and  if  the  cross-complaint 
theretofore  filed  has  been  stricken  out  upon  the  order  of  the  court 
and  the  answer  seeks  no  affirmative  relief,  the  right  of  dismissal 
is  absolute.* 

1  See  Kerr's  Cyc.  C.  C.  P.,-  sec.  442;  Alpers  ▼.  BUse,  145  Cal.  565,  569,  570/ 
79  Pac.  171. 

§  1175.    Answer  to  Cross-complaint  Deemed  Controverted. 
An  answer  to  a  cross-complaint  is  deemed  to  be  controverted.* 

1  Colton  L.  &  W.  Co.  V.  Baynor,  57  Cal.  588,  589.  See,  also,  Kerr'a 
Cyc.  C.  C.  P.,  sec.  462. 

§  1176.    Denial  in  Answer  not  Waived  by  Conflicting  Allega- 
tions in  Cross-complaint. 
A  denial  in  the  answer  is  not  waived  or  overcome  by  averment 
in  the  cross-complaint  of  substantially  the  same  facts  as  those  which 
the  answer  denies.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Meyers  v.  Merrillion,  118  Cal.  352, 
359,  50  Pac.  662. 

§  1177.    When  Cross-complaint  cannot  be  Dismissed. 

The  party  has  no  right  to  dismiss  a  cross-complaint  against  the 
objection  of  the  plaintifif,  who  had  answered  showing  that  he  was 
entitled  to  affirmative  relief.  The  cross-complainant  in  such  a 
case  is  in  the  same  position  with  reference  to  the  right  to  dismiss 
as  if  he  were  the  original  plaintiff,  and  the  oross-complaint  cannot, 
under  the  circum»tanees,  be  dis-missed  without  the  consent  of  the 
party  who  has  prayed  affirmative  relief  as  to  matters  contained  in 
the  cross-eomplaint.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  581;      ▼.  Allen,  132  CaL  432,  434,  64  Pae. 
Rodgers  v.  Parker,  136  Cal.  313,  316,      713. 
68  Pac.  975.    See  Islais  &  S.  W.  Co. 
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CHAPTER  XLVIL 

STRIKING  OUT  PI/EADINGS. 

S  1178.  SKam  and  irrelevant  answers — Terms  may  be  imposed. 

S  1179.  Motion  to  strike  out  and  demurrer  distinct. 

8  1180.  Ground  of  motion  to  strike  out  pleading. 
§  1181.  Motion  to  strike  out  must  be  definite. 

9  1182.  Irrelevant  matter — What  is. 

S  1183.  Matter  of  inducement  may  be  struck  onK 

S  1184.  Evidentiary  matter  struck  out. 

S  1185.  Conclusions  of  law  struck  out. 

S  1186.  Material  allegation  defectively  stated  not  struck  out. 

S  1187.  Test  of  materiality. 

i  1188.  Frivolous  answer — ^Wliat  is. 

8  1189.  Motion  to  strike  out  answer  as  sbam  requires  notice. 

9  1190.  Irrelevant  new  matter  in  answer  may  be  struck  out. 

§  1178.    Sham  and  Irrelevant  Answers — Terms  may  be  Imposed. 

Sham  and  irrelevant  answers,  and  irrelevant  and  redundant  mat- 
ter inserted  in  a  pleading,  may  be  stricken  out  upon  such  terms  as 
the  court  may,  in  its  discretion,  impose.^ 

1  Kerr's   Cyc.   C.   C.  P.,   sec.  453..  Greeley,  112  Cal.  171,  173,  44  Pac. 

See,  also,  Jackson  v.  Lobar,  53  Cal.  483;  Mitchell  v.  Steelman,  8  Cal.  363, 

255,  259;   Greenbaum  ▼.  Turrill,  57  369;  Piercy  v.  Sabin,  10  Cal.  22,  29, 

Cal.  285, 287, 292;  Arata  V.  Tellurium  70    Am.    Dec.    692;    Laroo    v.    Casa- 

G.  &  S.  M.  Co.,  65  Cal.  340,  342,  4  neuava,  30  Cal.  560,  561,  564;  Gay  v. 

Pac.  195;  Davis  v.  Honey  Lake  W.  Winter,  34  Cal.  153,  161;  Tyman  v. 

Co.,  98  Cal.   415,  417,  418,  33   Pac.  Walker,    35    Cal.   634,    646,   95   Am. 

270;  Henke  v.  Eureka  E.  Assn.,  100  Dec.  152. 
Cal.  429,  433,  34  Pac.  1089;  Eich  v. 

§  1179.    Motion  to  Strike  Out  and  Demurrer  Distinct. 

A  motion  to  strike  out  the  pleading  is  in  fact  and  in  substance  a 
demurrer  to  that  portion  of  the  attack.  It  is  used  to  cast  out  im- 
proper matter  inserted  in  the  pleading  which  contains  proper  aver- 
ments, while  the  demurrer  is  used  to  cast  out  the  whole  pleading 
to  which  it  is  directed.^ 

1  Bank  of  Commerce  v.  Fuqua,  11  Pac.  291,  292,  14  L.  R.  A.  588.  See, 
Mont.  285,  28  Am.  St.  Bep.  461,  28       also,  Kerr's  Cyc.  C.  C.  P.^  sec.  453. 

§  1180.    Ground  of  Motion  to  Strike  Out  Pleading. 
A  motion  to  strike  out  may  be  made  on  the  following  grounds: 
1.  That  demurrer  was  not  filed  on  time.^ 
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2.  That  the  pleading  is  irrelevant  and  immaterial.^ 

3,  That  the  complaint  should  be  stricken  out  for  failure  to  prose- 
cute.* 

1  DaviB  y.  Honey  Lake  Water  Co.,  3  Lloyd  7.  Shear,  29  Cal.  238.    Ab 
98  Cal.  416.  to  what  motion  to  strike  out  admits, 

2  Oroville  etc.  R.  B.  Co.  t.  Plumas  see  Oroville  etc.  R.  K  Co.  v.  Plumas 
City,  37  Cal.  355;   Continental  Assn.  City,  37  Cal.  355. 

T.  Boggcss,  145  Cal.  30. 

§  1181.    Motion  to  Strike  Out  must  be  Definite. 

The  motion  to  strike  out  which  does  not  point  out  the  specific  ob- 
jectionable matter,  but  leaves  the  court  to  find  it  in  the  complaint 
and  determine  what  particular  matter  answers  to  the  description  of 
the  notice,  is  too  general,  and  should  be  denied.^  Irrelevant  aver- 
ments and  surplusage  cannot  be  reached  by  a  motion  to  strike  out 
the  defense,  but  must  be  reached  by  a  motion  to  strike  out  such 
averments  only.^ 

1  People  ▼.  Empire  G.  &  S.  M.  Co.,  Utah. — ^Houtz  v.  Gisborn,  1  Utah, 

3^3   Cal.  171,  173.     See,  also,  Kerr's      173;  Crompton  v.  Crow,  2  Utah,  245; 

Cyc.  C.  C.  P.,  sec.  453.  Heath   v.   White,   3    Utah,  474,    24 

,^  ^        ^  ,,      .  _  ^      Pac.  762;  Chalmer  v.  Trent,  11  Utah, 

Idahc-Goldstem    v.    Krause,    2      gg    39  p^^    ^gg 

Idaho,  294,  13  Pac.  232;  First  Nat.  ,  Continental   B.    &   L.    Assn.   t. 

Bank  V.   Martin,   6  Idaho,   204,  55      Boggess,  145  Cal.  30,  34,  78  Pac.  245, 
^^^'  302.  Qqq  Du  Clog  ^    Batcheller,  17  Wash, 

389,  49  Pac.  483,  484. 

§  1182.    Irrelevant  Matter— What  is. 

It  is  only  irrelevant  and  redundant  matter  which  may  be  stricken 
from  the  pleading  by  virtue  of  the  provisions  of  the  code  dealing 
with  motions  to  strike  out.^  The  averment  of  fact  constituting  the 
plaintiff's  cause  of  action  cannot  be  said  to  be  irrelevant  or  redun- 
dant in  itself.^ 

1  Jackson  v.  Lebar,  53  Cal.  255,  2  See  Kerr's  Cyc.   C.   C.   P.,  see. 

259.  453;   Larco   y.   Casaneuava,  30   Cal. 

560,  565. 

§  1183.    Matter  of  Inducement  may  be  Struck  Out. 

Matter  of  inducement  leading  up  to  the  written  contract  upon 
which  the  cause  of  action  is  based  does  not  render  the  complaint 
30 
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ambiguous,  uncertain  or  unintelligible.    Such  matter  is  redundant, 
and  should  be  stricken  out  on  motion.^ 

1  Henke  v.  Eureka  £.  Assn.,  100  Cal.  429,  433,  34  Pac.  1089.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  453. 

§  1184.    Evidentiary  Matter  Struck  Out. 

Evidentiary  matters  in  a  complaint  should  be  stricken  out  as 
irrelevant.^ 

1  Smith  V.  Hichmond,  19  Cal.  476,  Cal.    346,    351.     See    Sweetman    v. 

.483  J  Bowen  v.  Aubrey,  22  Cal.  566,  Ramsey,  21  Mont.  323,  56  Pac.  361, 

570;  Patterson  v.  Keystone  M.  Co.,  362.     See,  also,  Kerr's  Cyc.  C.  C.  P., 

30  Cal.  360,  364,-  Bruck  v.  Tucker,  42  sec.  453. 

§  lite.     Conclusions  of  Law  Struck  Out. 

Conclusions  of  law  in  the  complaint  drawn  from  the  allegations 
appearing  elsewhere  in  the  complaint  should  be  properly  stricken 
out.* 

1  Board  of  Supervisors  v.  Bird,  31      779.    See,  also,  Kerr's  Cyc.  C.  C.  P., 
Cal.  66,  72;  McDermott  v.  Anaheim      sec.  453. 
V.  W.  Co.,  124  Cal.  112,  117,  56  Pac. 

§  1186.    Material  Allegation  Defectively  Stated  not  Struck  Out. 

A  material  allegation,  although  defectively  stated,  cannot  be 
reached  by  a  motion  to  strike  out.^ 

1  Jackson  v.  Burnette,  76  Cal.  299,      Am.  St.  Bep.  227,  39  Pac.  610.    See, 
303,  18  Pac.  394;  De  Baker  v.  South-      also,  Kerr's  Cyc.  C.  C.  P.;  sec.  453. 
ern  Cal.  E.  Co.,  106  Cal.  257,  284,  46 

§  1187.    Test  of  Materiality. 

The  test  of  materiality  of  the  averment  is,  could  it  be  stricken 
from  the  pleading  without  leaving  it  insuflScient  t  ^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  437.    See  Whitell  v.  Thomas,  9  Cal.  499,  500. 

§  1188.    Frivolous  Answer— What  is. 

An  answer  taking  issue  only  on  immaterial  matters  in  the  com- 
plaint is  frivolous,  and  may  be  stricken  out  on  that  ground.^ 

1  Hemme    v.    Hays,   55    Cal.    337,  v.  Krause,  2  Idaho,  271,  13  Pac.  232. 

339;  Montgomery  v.  Merrill,  62  Cal.  See,  also,  Kerr's  Cyc.  C.  0.  P.,  sec. 

385,    393;    Loveland    v.    Garner,    74  453. 
Cal.  298,  300,  15  Pac.  844;  Goldstein 
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§  1189.    Motion  to  Strike  Out  Answer  as  Sham  Requires  Notice. 

The  codes  do  not  specify  motions  which  may  be  heard  only  on 
notice,  but  leave  the  courts  to  determine  whether  each  motion  re- 
quires or  does  not  require  notice.  It  would  seem  eminently  proper 
that  the  defendant  should  have  an  opportunity  to  prepare  to  meet 
a  motion  to  strike  out  an  answer  as  sham  or  irrelevant.  It  is  an 
error  to  strike  it  out  without  notice.^ 

1  Arata  v.  Tellurium  G.  &  S.  M.  Co.,  65  Cal.  340,  342,  4  Pac.  195.  See 
Kerr's  Cyc.  C.  C.  P.,  sec.  453. 

§  1190.    Irrelevant  New  Matter  in  Answer  may  be  Struck  Out. 

New  matter  in  an  answer  which,  admitting  it  to  be  true,  con- 
stitutes no  bar  to  the  plaintiflf's  right  to  recover,  should  be  stricken 
out  on  motion.^ 

1  Boggs  V.  Clark,  37  Cal.  236,  238.  See,  also,  Kerr's  Cyc.  C.  C.  P.,  see. 
453. 
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CHAPTER  XLVnL 

INTERVENTION. 

9  1191.  In^rrention,  when  it  takes  place,  and  how  made — ^Who  may  intervfii^ 

fi  1192.  Intervention  takes  place,  when. 

§  1193.  Intervention,  how  made. 

§  1194.  Intervention — Bight  to  intei-vene. 

9  1195.  Intervention — Whether  it  can  take  place  in  justice's  court. 

9  1196.  Intervention — Applicant's  interest  in  litigation. 

9  1197.  Intervention — Applicant's  interest  in  subject  matter. 

9  1198.  Intervention — Intervener's  rights  in  proceedings. 

9  1199.  Intervention  not  limited  to  any  particular  kin<d  of  aotion. 

9  12W.  Intervention — Not  affected  by  other  remedies. 

9  1201.  Intervention  not  permitted  to  retard  suit. 

9  1202.  Intervention  allowable  after  commencement  of  actioii. 

9  1203.  Intervention  after  trial  is  called. 

9  1204.  Intervention  takes  place  when. 

9  1205.  Intervention  after  default  too  late. 

9  1206.  Intervention  after  final  judgment  too  late. 

9  1207.  Attaching  creditors  may  intervene. 

9  1208.  Intervention  by  execution  creditors. 

9  1209.  Intervention  by  judgment  creditors. 

9  1210.  Intervention  by  mortgagee. 

9  1211.  Intervention  by  stockholders. 

9  1212.  Intervention  of  insane  person  by  guardian  ad  litem. 

9  1213.  Complaint  in  intervention  must  show  what. 

9  1214.  Complaint  in  .intervention  when  in  effect  an  answer. 

9  1215.  Cross-complaint  to  complaint  in  intervention. 

9  1216.  Motion  to  dismiss  complaint  in  intervention  must  specify  groand. 

9  1217.  Objection  to  intervention — How  waived, 

9  1218.  Intervention — Application  may  be  ex  partem 

9  1219.  Ex  parte  order  may  be  set  aside. 

§  1191.    Intervention^  When  It  Takes  Place,  and  How  Made — 
Who  may  Intervene. 

At  any  time  before  trial,  any  person,  who  has  an  interest  in 
the  matter  in  litigation,  or  in  the  success  of  either  of  the  parties, 
or  an  interest  against  both,  may  intervene  in  the  action  or  pro- 
ceeding.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  387;   (Cal.)  Stats.  1907,  p.  703. 

§  1192.    Intervention  Takes  Place,  When. 

An  intervention  takes  place  when  a  third  person  is  permitted 
to  become  a  party  to  an  action  or  proceeding  between  other  per- 
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sons,  either  by  joining  the  plaintiff  in  claiming  what  is  sought 
by  the  complaint,  or  by  uniting  with  the  defendant  in  resisting 
the  claims  of  the  plaintiff,  or  by  demanding  anything  adversely 
to  both  the  plaintiff  and  the  defendant.^ 

1  Kerr's  Cyc.  0.  C.  P.,  sec  387;  (Cal.)  Stats.  1907,  p.  703. 

§  1183.    Interyention,  How  Made. 

Intervention  is  made  by  complaint  setting  forth  the  grounds 
upon  which  the  intervention  rests,  filed  by  leave  of  the  court  and 
served  upon  the  parties  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have  ap- 
peared, who  may  answer  or  demur  to  it  within  ten  days  from 
the  service  thereof,  if  served  within  the  county  wherein  said 
action  is  pending,  or  vnthin  thirty  days  if  served  elsewhere.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  387;  (Cal.)  Stats.  1907,  p.  703. 

§  1194.     Interyention — ^Bight  to  Intervene. 

The  right  to  intervene  is  purely  statutory  and  the  statute  pre- 
scribes the  mode  of  exercising  it.  Intervention  is  made  by  a  com- 
plaint, setting  forth  the  grounds  upon  which  such  intervention 
rests,  filed  by  leave  of  the  court,  and  served  upon  the  parties  to 
the  action,  who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.1 

1  Chase  V.  Evoy,  58  Cal.  348,  355.  ^qqq;  Harlan  v.  Eureka  U.  Co.,  10 

See  riscber  v.  Hanna,  8  Colo.  App.  Xev.  92;  Marshall  v.  G.  F.  M.  Co., 

471,  486,  47  Pac.  303.  le  Nev.  156;  Alexander  v.  Archer, 

Nevada. — Comp.  Laws,  sees.  3694-  21  Nev.  22. 

§  1195.  Intervention— Whether  It  can  Take  Place  in  Justice's 
Court. 
Whether  there  can  be  intervention  in  a  justice's  court  is  referred 
to  but  not  determined  in  Rossi  v.  Superior  Court,  114  Cal.  371, 
373,  46  Pac.  177  (the  right  being  assumed  by  counsel  on  both 
sides). 

§  1196.    Interyention — ^Applicant's  Interest  in  Litigation. 

To  avail  himself  of  the  right  to  intervene,  the  applicant  must 
have  either  an  interest  in  the  matter  in  litigation,  or  in  the  success 
of  one  of  the  parties  to  the  action,  or  an  interest  against  both  of 
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them.  The  interest  must  be  direct  and  not  consequential,  and  it 
must  be  an  interest  which  is  proper  to  be  determined  in  the  action 
in  which  intervention  is  sought.  The  third  person  must  have  an 
interest  in  claiming  what  is  sought  by  the  complaint,  or  in  resist^ 
ing  the  claim  of  plaintiff,  or  must  demand  something  which  is  in- 
volved in  the  litigation  adversely  to  both  of  the  parties.^ 

1  Isaacs  ▼.  Jones,  121  Gal.  257,  261,  53  Pac.  793,  1101. 

§  1197.    Intervention— Applicant's  Interest  in  Subject  Blatter. 

The  interest  entitling  a  person  to  intervene  must  be  one  created 
by  a  claim  or  demand,  or  some  part  thereof,  on  the  subject  matter 
of  the  action,  or  some  part  thereof.^ 


1  Horn  V.  Volcano  Water  Co.,  13 
Cal.  62,  73  Am.  Dec.  596;  Boblnson 
V.  Crescent  City  M.  &  T.  Co.,  93 
Cal.  316,  28  Pac.  950;  Wilson  v. 
Baker,  64  Cal.  475,  2  Pac.  253.  See 
Curtis  V.  Lathrop,  12  Colo.  169,  20 
Pac.  250;  Henry  v.  Travelers*  Ins. 
Co.,  16  Colo.  179,  26  Pac.  318;  Morey 
V.  Lett,  18  Colo.  128,  31  Pac.  857; 
Shannahan  v.  Stevens,  139  111.  428, 
28    N.    E.    804;    Brown    v.    Saul,    4 


Mart.,  N.  S.,  434,  16  Am.  Dec.  175; 
Dennis  v.  Spencer,  51  Minn.  259,  39 
Am.  St.  Eep.  499,  53  N.  W.  631; 
Kansas  &  C.  P.  B.  Co.  v.  Fitzgerald, 
33  Neb.  137,  49  N.  W.  1100;  StanseU 
V.  Fleming,  81  Tex.  294,  16  S.  W. 
1033. 

For  authorities  in  other  states,  see 
(Mont.)  36  Pac.  81;  (Mont.)  42  Pac. 
766;  (Mont.)  47  Pac.  209;  (Mont.)  68 
Pac.  1014;  (Mont.)  69  Pac.  829. 


§  1198.   Intervention — ^Intervener's  Bights  in  Proceedings. 

Any  intervener's  rights  in  a  trial  after  he  has  been  granted  a 
leave  to  intervene  are  as  broad  as  those  of  the  original  parties  to 
the  action,  except  that  he  may  not  delay  the  trial  or  object  to  irreg- 
ularities in  the  proceedings  before  he  came  in;  he  must  accept  it 
as  he  finds  it.^ 


1  See  Emerson  ▼.  Fox,  8  La.  178; 
Clamageran  v.  Bucks,  4  Mart.,  N. 
8.,  487,  16  Am.  Dec.  185;  Carraby 
V.  Morgan,  5  Mart.,  N.  S.,  499,  501; 
Cordill   V.   McCuUough,   20  L&.   Ann. 


174;  Fleming  y.  Shields,  21  La.  Ann. 
118;  Bedell  v.  Hayes,  21  La.  Ann. 
643;  Carroll  v.  Bridewell.  27  La. 
Ann.  239;  Hanchett  y.  Gray,  7  Tex. 
549. 


§  1199.    Intervention  not  Limited  to  Any  Particular  Kind  of 
Action. 

The  right  to  intervene  is  not  limited  to  any  particular  kind  or 
class  of  actions.^ 


1  Bobinson  v.  Crescent  City  M.  &  T.  Co.,  93  Cal.  316,  319,  28  Pac  950. 
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§  1200.  Intervention— Not  Affected  by  Other  Remedies. 

The  fact  that  the  intervener  may  or  may  not  protect  his  interest 
in  some  other  way  is  not  material.^ 

1  Coffey  ▼.  Greenfield,  55  Cal.  382;  63   Pac.   141.     See    Taylor   v.   Bank 

Kimball  v.  RichardBon-Kimball   Co.,  of  Volga,  9  S.  D.  572,  574,  70  N.  W. 

Ill    Cal.    386,    396,    43    Pac.    1111;  834. 
Dennis    T.    Kolm,    131    Cal.    91,    93, 

§  1201.    Intervention  not  Permitted  to  Retard  Suit. 

It  is  a  general  rule  that  intervention  will  not  be  allowed  when 
it  would  retard  the  principal  suit,  or  require  the  reopening  of  the 
case  for  further  evidence,  or  delay  the  trial  of  the  action,  or  change 
the  position  of  the  original  parties.^ 

1  Hibernia     Sav.     &    L.     Soc.    v.  ▼.  Heine,  41  La.  Ann.  393,  6  South. 

Churchill,  128  Cal.  633,  636,  61  Pac.  714;  Cahn  v.  Ford,  42  La.  Ann.  965, 

278.    See   Van    Gordon    v.    Ormsby,  8  South.  477;   Kagland  v.  Wisrock, 

55    Iowa,   657,    664,   8    N.    W.    625;  61  Tex.  391. 
Mayer  y.  Stahr,  36  La.  Ann.  57;  Bojd 

§  1202.  Intervention  Allowable  After  Commencement  of  Action. 
Intervention  may  be  allowed  at  any  time  after  the  commencement 
of  the  action.^ 

1  Cobum  V.  Smart,   53   Cal.   744;  ill,  128  Cal.  633,  636,  61  Pac.  278; 

Ah  Goon  V.  Superior  Court,  61  Cal.  Van    Bibber    v.    Geer,    12    Tex.    15; 

555;   Robinson  v.  Crescent  City  M.  Wright  v.  Neathery,  14  Tex.  211, 

&  T.  Co.,  93  Cal.  316,  28  Pac.  950;  Moiitaii».—Murray  v.  Polglase,  23 

Leonis  t.  Biscailuz,  101  Cal.  330,  35  Mont.    416,   59    Pac.    442;    State   ▼. 

Pac.   875.     See  Trumpler  v.  Trump-  Court,  25   Mont.   363,   65   Pac.   121; 

ler,  123  Cal.  248,  255,  55  Pac.  1008;  Smith  v.  Roberts,  1  Cal.  App.  150, 

Hibernia  Sav.  &  L.  Soc.  y.  Church-  81  Pac.  1026. 

§  1203.     Intervention  After  Trial  is  Called. 

If  intervention  is  made  after  the  trial  of  a  cause  is  called,  but  be- 
fore it  is  commenced,  it  is  in  time.^ 

1  Ah  Goon  y.  Superior  Court,  61  Cal.  555. 

§  1204.    Intervention  Takes  Place  When. 

Intervention  takes  place  when  the  order  is  made  by  the  court 
permitting  an  applicant  to  become  a  party.^ 

1  Ah  Goon  y.  Superior  Court,  61  Cal.  555,  556;  Bossi  v.  Superior  Court, 
U4  Cal.  371,  46  Pac.  177. 
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§  1205.    Interyention  After  Default  Too  Late. 

Default  by  which  all  Issues  tendered  by  complaint  are  admitted 
in  plaintiff's  favor  is  equivalent  to  trial  when  case  is  litigated,  and 
shuts  out  intervention.^ 

1  Hibernia  Sav.  ft  L.  Soe.  v.  278.  See  McCallon  t.  Waterman,  1 
CiurchiU,  128  Cal.  633,  638,  61  Pac      Flip.  C.  C.  651,  15  Fed.  Caa.  1247. 

§  1206.    Intervention  After  Final  Judgment  Too  Late. 

After  final  judgment  application  to  intervene  must  be  denied.^ 

»  • 

1  Hocker  y.  Kelley,  14  Cal.  165;  454,  32  Pae.  519;  Leonia  y.  Biscailaz, 

Laugenour  y.  Shanklin,  67  CaL  70;  101    Cal.    330,    332,    35    Pac.    875; 

Carey  y.  Brown,  58  Cal.  180,  184;  Balnea   y.   West   Coast   L.   Co.,   104 

Cunningham    y.    Shanklin,    60     Cal.  Cal.  1,  6,  37  Pac.  767. 
118,  125;  Owens  y.  Colgan,  97  Cal. 

§  1207.    Attaching  Creditors  may  Intervene. 

Attachment  creditors  in  a  subsequent  action  against  an  attach- 
ment defendant,  upon  a  proper  showing,  may  intervene  for  the 
purpose  of  contesting  the  validity  of  the  first  attachment.^ 

1  Horn  y.  Volcano  Water  Co.,  13  43  Pac.  1111.     See  Bennett  v.  Whit- 

Cal.  62,  73  Am.  Dec.  569;  Davis  v.  comb,  26  Minn.   148,   153;   Lewis  v. 

Eppinger,  18  Cal.  378,  381,  79  Am.  Harwood,  28  Minn.  428,  437, 10  N.  W. 

Dec.  184;  Speyer  y.  Ihmels,  21  Cal.  586.     See,  also,  16  Am.  Dec.  182,  note; 

280,  287,  81  Am.  Dec.  157;  McComb  66  Am.  Dec.  521,  note;  73  Am.  Dec. 

V.  Reed,  28  Cal.  281,  287;  Coghill  y.  673,  note;  79  Am.  Dec.  187,  note;  86 

.  Marks,  29  Cal.  673;  Kimball  v.  Rich-  Am.  Dec.  148,  note;  99  Am.  Dec.  722, 

ardson-Kimball  Co.,  Ill  Cal.  386,  396,  note. 

§  1208.     Intervention  by  Execution  Creditors. 

Execution  creditors  may  intervene  upon  a  proper  showing  to  de- 
feat the  lien  of  a  prior  attachment  creditor.^ 

1  See  Horn  v.  Volcano  Water  Co.,  Marks,  29  Cal.  673;  Coffey  y.  Green- 

13  Cal.  62,  73  Am.  Dec.  569;  Davia  field,  55  Cal.  382;  KimbaU  y.  Rich- 

y.    Eppinger,    18    Cal.    378,    79    Am.  ardson-Kimball    Co.,    Ill    Cal.    386, 

Dec.  184;  Speyer  v.  Ihmels,  21  Cal.  393,  43  Pac.  1111. 
280,    81    Am.' Dec.    157;    Coghill    y. 

§  1209.    Intervention  by  Judgment  Creditors. 

Judgment  creditors  of  defendant  may  intervene  to  set  aside  as 
to  them  an  attachment  procured  on  a  debt  not  yet  duo.^ 
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1  DaviB  ▼.  Eppinger,  18  Oal.  378,  Idaho,  235,  239;  Lewis  v.  Harwood; 

381,    79    Am.    Dec.    184;    Speyer    v.  28   Minn.   428,   436,   10   N.   W.  586; 

Ihmels,  21  Cal.  280,  287,  81  Am.  Dec.  Freiberg  v.  Freiberg,   74   Tex.   122, 

157;  Kimball  ▼.  Eichardson-Kimball  127,    11    8.    W.    1123;    Langert    v. 

Co.,  Ill  Cal.  386,  393,  43  Pac.  1111;  Brown,   3   Wash.   Ter.    102,    106,    13 

Davis  V.   Claflin,  63   Ark.   157,   165,  Pac.  704;  Brown  v.  Saul,  4  Mart.,  N. 

58  Am.  St.  Bep.  105,  38  S.  W.  662,  8.,  434,  16  Am.  Dec.  175,  note  181, 

1117,  41  S.  W.  996,  35  L.  B.  A.  776;  182, 
People   ex  rol.   GUdden   v.   Green,   1 

§  1210.    Intervention  by  Mortgagee. 

A  mortgagee  of  personal  property  who  is  entitled  to  immediate 
possession  under  a  recorded  mortgage  may  intervene  in  an  ac- 
tion  brought  by  a  third  persoQ  to  recover  from  the  mortgagor 
specific  property.* 

1  Martin  v.  Thompson,  63  Cal.  3,  5, 

§  1211.    Intervention  by  Stockholders. 

Intervention  by  stockholders  will  be  allowed  on  proper  appli- 
cation and  showing,  where  a  corporation  has  refused  to  answer,  or, 
having  properly  and  fully  answered,  probably  will  not  prosecute 
its  defense  in  good  faith;  and  such  intervening  stockholders  may 
plead  and  prove  all  material  facts  in  action,  and  may  also  cause 
necessary  parties  to  be  brought  in.^ 

1  Waymire  v.  San  Francisco  &  8.  Co.,  69  U.  8.   (2  Wall.)   283,  17  L. 

M.  B.  Co.,  112  Cal.  646,.  651,  44  Pac.  ed.  725;  Bayliss  v.  Lafayette  M.  & 

1086.    See   Morrill    v.    Little    Falls  B.  K.  C,  8  Biss.  C.  C.  193,  2  Fed. 

Mfg.  Co.,  46  Minn.   260,  48   N.  W.  Cas.  1079. 
1124;  Bronson  v.  La  Crosse  &  M.  B. 

§  1212.    Intervention  of  Insane  Person  by  Guardian  ad  Litem. 

An  insane  person  may  intervene  where  otherwise  qualified,  but 
can  appear  only  by  general  guardian  or  guardian  ad  litem.  The 
court  has  the  same  authority  to  appoint  a  guardian  ad  litem  be- 
fore filing  a  complaint  in  intervention  that  it  has  to  appoint  a 
guardian  ad  litem  for  an  infant  plaintiff  before  action  is  com- 
menced.^ 

i  Security  L.  ft  T.  Co.  v.  Kauffman,  108  Cal.  214,  222,  223,  41  Pac.  467. 


§§  1213-1217 


hillybb's  justicbs'  code. 


474 


§  1213.    Complaint  in  Intervention  must  Show  What. 

A  complaint  in  intervention  must  affirmatively  show  facts  which 
entitle  the  petitioner  to  intervene.^ 

1  People  V.  Talmage,  6  Cal.  256.    See  Glapp  t.  Phelps,  19  La.  Ann.  461, 
92  Am.  Dee.  545. 


§  1214.    Complaint  in  Intervention  When  in  Effect  an  Answer. 

Where  the  intervener  joins  the  defendant  in  resisting  plaintiflP's 
claim,  the  complaint  in  intervention  is  in  effect  an  answer  to  the 
complaint  of  plaintiff.* 

1  People  ez  rel.  Fogg  v.  PerrU  399;  Henry  ▼.  Vineland  Irr.  Dist., 
Irr.  Dist.,  132  Cal.  289,  261,  64  Pac.      140  Cal.  376,  378,  73  Pac.  1061. 

§  1216.    Cross-complaint  to  Complaint  i;n  Intervention. 

In  those  cases  where  intervention  is  adverse  to  either  or  both 
parties,  the  adverse  parties  become  defendants  in  the  action,  and 
the  intervener  becomes  plaintiff,  and  a  cross-complaint  or  cross- 
complaints  may  be  filed  by  one  or  both  original  parties.^ 

1  Wall  V.  Mines,  130  Cal.  27,  44  Pac.  386. 

§  1216.    Motion  to  Dismiss  Complaint  in  Intervention  mnst  Spe- 
cify Oround. 
A  motion  to  dismiss  a  complaint  in  intervention  should  state  pre- 
cisely the  grounds  relied  on,  so  that  the  attention  of  the  court  and 
opposing  counsel  may  be  properly  directed  to  the  supposed  defects.* 


1  Coflfey  V.  Greenfield,  62  Cal. 
602,  608.  See  Kiler  v.  Kimball,  10 
Cal.  267;  McGarrity  v.  Byington,  12 
Cal.  426,  429;  People  t.  Banvard,  27 
Cal.  470;  Sanchez  v.  Neary,  41  Cal. 
485,  487;  Poehlmann  v.  Kennedy,  48 
Cal.  201,  208;  Silva  v.  Holland,  74 
Cal.  530,  16  Pac.  385;  Miller  v.  Luco, 
80  Cal.  257,  261,  22  Pac.  195; 
Belcher  v.  Murphy,  81  Cal.  39,  41, 


22  Pac.  264;  Shain  v.  Forbes,  82 
Cal.  577,  582,  23  Pac.  198;  Bronzan 
V.  Drobaz,  93  Cal.  647,  650,  29  Pac. 
254;  People  v.  Sansome,  98  Cal.  235, 
239,  33  Pac.  202;  Wright  v.  Fire  Ins. 
Assn.,  12  Mont.  474,  477,  31  Pac. 
87;  First  Nat.  Bank  v.  Laughlin,  4 
N.  D.  391,  402,  61  N.  W.  473;  Tan- 
derup  V.  Hansen,  8  8.  D.  375,  377, 
66  N.  W.  1073. 


§  1217.    Objection  to  Intervention — ^How  Waived. 

An  objection  to  intervention  because  of  insufficiency  of  complaint 
or  want  of  right  must  be  made  at  time  of  intervention,  or  right 
to  object  will  be  considered  waived.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  387,  note  162. 
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§  1218.    Intervention— Application  may  be  E:p  Parte. 

An  application  for  leave  to  intervene  may  be  granted  on  ex  parte 
motion.^ 

1  Spanagel  ▼.  Beay,  47  Gal.  608,      Kimball  ▼.  Bichardson-KimbaU  Co., 
611;  People  ▼.  Pfeiffer,  59  Cal.  89;      111  Cal.  386,  396;  43  Pac.  1111. 

§  1219.    Ex  Parte  Order  may  be  Set  Aside. 

Court  may  set  aside  an  order  made  ex  parte  allowing  a  com- 
plaint in  intervention  to  be  filed,  and  dismiss  complaint^ 

1  People  y.  Pfeiffer,  59  Gal.  89. 
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CHAPTER  XLIX. 

CONSOLIDATION  OP  ACTIONS. 

I  1220.    Consolidation  of  actions. 

§  1221.    Order  consolidating  actions — Docket  entry — Form. 

§  1220.    Coxusolidation  of  Actions. 

Three  suits  were  commen-ced  in  a  justice's  court  for  th«  recovery 
of  the  same  property,  the  value  of  which  was  less  than  three 
hundred  dollars,  and  were  thereafter  consolidated.  Held,  that  the 
court  had  jurisdiction  of  the  action  as  consolidated.* 

1  Cariaga  v.  Dryden,  29  Cal.  307. 

§  1221.    Order  Consolidating  Actionit— Docket  Entry — ^Form. 

[Ti»tle  of  Court  and  Cause.] 

It  appearing  that  three  actions  are  pending  in  this  court,  in 

w^hich is  plaintiff  and  is  defendant  in  each, 

and  it  appearing  from  the  pleadings  that  said  actions  might  have 
been  joined  in  one  complaint  in  this  court,  it  is  ordeired  that  said 
actions  be  and  the  same  are  hereby  consolidated,  and  the  said 
actions  will  be  tried  as  one. 

[Dated,  etc.] 
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CHAPTER  L. 

JUDGMENT  ON  PLEADINGS. 

I  1222.  Judgment  on  plea4iiig8 — Motion  bj  defendant  for. 

S  1223.  Judgment  on  pleadings — Motion  admits  truth  of  complaint. 

§  1224.  Judgment  on  pleadings — How  construed. 

f  1225.  Judgment  on  pleadings — Answer  must  admit  material  facts. 

S  1226.  Judgment  on  pleadings — Material  facts  must  not  be  denied. 

S  1227.  Judgment  on  pleadings — When  granted. 

§  1222.    Judgment  on  Pleadings — ^Motion  by  Defendant  for. 

The  defendant  may  move  for  judgment  on  pleadings  when  the 
complaint  fails  to  state  the  cause  of  action,  but  upon  such  motion 
the  court  cannot  consider  any  matter  outside  of  the  complaint 
or  any  defense  thereto  in  answer.  The  motion  is  to  be  determined 
upon  the  same  principles  as  would  a  demurrer  to  a  complaint.^ 

1  Kerr's  Cye.  C.  C.  P.,  sec.  437.  See  Hibernia  S.  &  L.  Soc.  y.  Thornton, 
117  Cal.  481,  482,  49  Pac.  573. 

« 

§  1223.     Judgment  on  PleaduDTgs— Motion  Admits  Truth  of  Com- 
plaint. 

The  truth  of  facts  alleged  in  the  complaint  is  admitted  for  the 
purpose  of  a  motion  of  the  defendant  for  judgment  upon  the  plead* 
ings.* 

1  See  Kerr's  Cyc.  C.  C.  P.,    sec.  17  Am.  Bep.  405;  Fleming  ▼.  Wells, 

582;    Hibernia    Sav.    ft    L.  Soc.  t.  66  Gal.   336,  339,  4  Pac.  197;   Mc- 

Thornton,  117  Cal.  481,  482,  49  Pac.  Gowan  v.  Ford,  107    Cal.  177,  185, 

573;  Ward  v.  Flood,  48  Cal.  36,  46,  40  Pac.  231. 

§  1224.   Judgment  on  Pleadings — ^How  Construed. 

Pleadings  are  construed  most  strongly  against  the  pleader  in 
considering  the  motion  for  a  judgment  on  pleadings.^ 

1  Benham  y.  Connor,  113  Cal.  168,  P.,  sec.  582;  (Nev.)  Cutting's  Comp. 

45  Pac.  258.     See  Felch  v.  Beaudry,  Laws,  sec.  3647;  (Ariz.)  Bev.  Stats. 

:40  Cal.  439;  Hemme  v.  Hays,  55  Cal.  1901,  sec.  2093;  (N.  D.)  Bev.  Codes 

337;    Loveland    y.    Garner,    74    Cal.  1905,  sec.  8436;   (Tex.)   Sayles'  Tex. 

298,  15  Pac.  844;   San  Francisco  v.  Civ.  Stats.  1897,  art.  1641;   (Idaho) 

Staude,    92   Cal.   560,   28   Pac.   778.  Bev.  Codes,  sec.  4355. 
See,  also,   (Cal.)   Kerr's  Cyc.  C.  C. 
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§  1226.    Judgment  on  Pleadings — ^Answer  must  Admit 
Facts. 

Judgment  on  pleadings  in  favor  of  plaintiflE  can  only  be  rendered 
wliere  the  answer  admits  or  leaves  undenied  material  facts  stated 
in  the  complaint.^ 

1  Kerr's  Cyc.   C.   C.  P.,  sec.  437.  679,  27  Pac.  942;   Botto  r.  Vanda- 

See  Doll  v.  Good,  38  Cal.  287,  289;  ment,  67  Cal.  332,  333,  7  Pac.   753. 

Prost  V.  More,  40  Cal.  347,  348;  Hicks  See  Loveland  v.  Garner,  74  Cal.  298, 

V.  Lovell,  64  Cal.  14,  17,  49  Am.  Rep.  300, 15  Pac.  844. 

§  1226.    Judgment  on  Pleadings — ^Material  Facts  must  not  be 
Denied. 

Judgment  on  pleadings  in  favor  of  plaintiff  cannot  be  rend-ered 
where  the  material  allegations  of  the  complaint  are  denied,  even 
if  the  answer  sets  up  special  defense  separately  stated  which  ad- 
mits allegation  formerly  denied.^ 

1  Kerr's   Cyc.   C.   C.  P.,   sec.   437.       Cal.  526,  527;  Botto  v.  Vandament, 
See  Nudd  v.  Thompson,  34  Cal.  39,       67  Cal.  332,  333,  7  Pae.  753. 
47;    Amador   Co.   v.   Butterfield,   51 

i  1227.   Judgment  on  Pleadings— When  Oranted. 

A  motion  for  a  judgment  on  pleadings  in  favor  of  plaintiff  is 
proi>erly  granted  where  the  complaint  is  sufficient  in  all  respects 
and  the  answer  does  not  deny  any  of  the  material  allegations 
thereof  and  fails  to  present  anything  by  way  of  new  matter  to 
bar  or  defeat  the  action.^ 

1  San  Francisco  ▼.  Staude,  92  Cal.  Hays,  55  Cal.  337;  Loveland  v.  Gar- 
560,  562,  28  Pac.  778.  See  Felch  ner,  74  Cal.  298,  15  Pac.  844.  See, 
V.  Beaudry,  40  Cal.  439;  Hemme  T.      also,  Kerr's  Cyc.  C.  C.  P.,  sec.  462. 
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CHAPTEE  LI. 

VERIFICATION  OF  PLEADINGS.    . 

(  1228.    General  rule — ^Pleadings  must  not  be  yerified. 

S  1229.  Exception — Answer  denying  genuineness  or  due  execution  of  instm- 
ment  sued  upon  must  be  verified. 

§  1230.    Verification — How  made  and  by  whom. 

§  1231.     Washington — Pleadings  to  be  verified. 

§  1232.    Verification  by  plaintiff — Form. 

§  1233.     On  information  and  belief — Form. 

§  1234.    By  one  of  several  plaintiffs  or  jdefendants — Form. 

§  1235.     By  officer  of  corporation — Form. 

§  1236.  By  attorney  or  agent,  when  the  facts  are  within  his  personal  knowl- 
edge— Form. 

S  1237.    By  agent  when  the  party  is  absent  from  the  county — Fomu 

§  1228.    General  Rule — Pleadin^^  must  not  be  Verified. 

Pleadings  in  justices'  court  must  not  be  verified  except  in  the 
cases  mentioned  in  this  chapter.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  851. 

§  1229.    Exception — Answer  Denying  Genuineness  or  Due  Execu- 
tion of  Instrument  Sued  upon  must  be  Verified. 

If  the  complaint  of  the  plaintiff,  or  the  answer  of  the  defendant 
contains  a  copy,  or  consists  of  the  original  of  the  written  obligation 
upon  which  the  action  is  brought,  or  the  defense  founded,  the 
genuineness  and  due  execution  of  such  instrument  are  deemed 
admitted,  unless  the  answer  denying  the  same  is  verified  or  unless 
the  plaintiff,  within  two  days  after  the  service  of  such  answer, 
files  with  the  justice  an  affidavit  denying  the  same,  and  serves  a 
copy  thereof  on  the  defendant.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  887. 

§  1230.    Verification— How  Slade  and  by  WhonL 

In  all  cases  of  a  verification  of  a  pleading,  the  affidavit  of  the 
party  must  state  that  the  same  is  true  of  his  own  knowledge,  ex- 
cept as  to  the  matters  which  are  therein  stated  on  his  information 
or  belief,  and  as  to  those  matters  that  he  believes  it  to  be  true; 
and  where  a  pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county,  where  the 
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attorney  has  his  office  or  from  some  cause  unable  to  verify  it,  or  the 
facts  are  within  the  knowledge  of  his  attorney  or  other  person 
verifying  the  same.  When  the  pleading  is  verified  by  the  attorney, 
or  any  other  person  except  one  of  the  parties,  he  must  set  forth 
in  the  affidavit  the  reasons  why  it  is  not  made  by  one  of  the  parties. 
When  a  corporation  is  a  party,  the  verification  may  be  made  by 
any  officer  thereof;  when  the  state  or  any  county  thereof  or  any 
officer  of  the  state  or  of  any  county  thereof  in  his  official  capacity 
is  plaintiflE  the  complaint  need  not  be  verified.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
446;  (Ariz.)  Rev.  Stats.  1901,  sec. 
2073;  (N.  D.)  Rev.  Codes  1905,  sec* 
8378;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1604;  (Or.)  Lord's  Oregon 
Laws,  sec.  82;  (Wash.)  R.  &  B. 
Codes,  sec.  1784;  (Idaho)  Rev. 
Codes,  sec.  4199;  (Mont.)  Rev.  Codes 
1907,  sees.  6564,  6565;  (S.  D.)  Comp. 
Laws  1910,  sec.  134,  page  344; 
(Utah)  Comp.  Laws  1907,  sec.  2983; 
(Wyo.)  Comp.  Stats.  1910,  sees.  4222, 
4223;  (Colo.)  Mills'  Ann.  Stats.  1905, 
sec.  2648;  People  v.  Lowden  (Cal., 
Sept.  28,  1885),  8  Pac.  66;  People  v. 
Hagar,  52  Cal.  171,  182;  Matter  of 
Hotchkiss,  58  Cal.  39,  40,  41;  New- 
man V.  Bird,  60  Cal.  372,  375;  Flem- 
ing V.  Wells,  65  Cal.  336,  339,  4 
Pac.  197;  Montgomery  v.  Superior 
Court,  68  Cal.  407,  410,  9  Pac.  720; 
Spreckels  v.  Ord,  72  Cal.  86,  88,  13 
Pac.  158;  Silcox  v.  Lang,  78  Cal. 
118,  122,  20  Pac.  297;  City  and 
County  of  San  Francisco  v.  Itsell^ 
80  Cal.  57,  60,  22  Pac.  74;  Stephens 
V.  Parrish,  83  Cal.  561,  562,  23  Pac. 
797;  Claiborne  v.  Castle,  98  Cal.  30, 
33,  32  Pac.  807;  In  re  Close,  106 
Cal.  574,  579,  39  Pac.  1067;  People 
ex  rel.  Gesford  v.  Superior  Court,  114 
Cal.  466,  475,  476,  46  Pac.  383;  Mc- 
Dermont  v.  Anaheim  U.  W.  Co.,  124 
Cal.  112,  115,  56  Pac.  779;   Hearst 


V.  Hart,  128  Cal.  327,  328,  60  Pac. 
846;  Christopher  v.  Condogeorge, 
128  Cal.  581,  584,  61  Pac.  174; 
Columbia  S.  Co.  v.  Warner  L.  Co., 
138  Cal.  445,  447,  71  Pac.  498;  Drum 
V.  Whiting,  9  Cal.  422,  423;  Patter- 
son V.  Ely,  19  Cal.  28,  40;  Roussin 
V.  Stewart,  33  Cal.  208,  211. 

IdalifO. — ^People  v.  Hunt,  1  Idaho, 
433;  United  States  v.  Shoup,  2 
Idaho,  493,  21  Pac.  656;  Pence  v. 
Durbin,  1  Idaho,  550;  Madison  v. 
Piper,  6  Idaho,  137,  53  Pac.  395. 

Montana. — Bryant  v.  Davis,  22 
Mont.  537,  57  Pac.  144;  B.  &  B.  Co. 
V.  M.  0.  P.  Co.,  24  Mont.  127,  60 
Pac.  1040;  State  v.  Napton,  24  Mont. 
454,  62  Pac.  687;  Lane  v.  Bailey,  29 
Mont.  551,  75  Pac.  192;  Benepe  O. 
Co.  V.  Scheidegger,  32  Mont.  424,  80 
Pac.  1026. 

Nevada. — Roeder  v.  Stein,  23  Nev. 
92;  Heintzelman  v.  L'Amoroux,  3 
Nev.  377;  Kelly  v.  Kelly,  18  Nev. 
49. 

Utah.— Thackara  v.  Rcid,  1  Utah, 
238;  Crompton  v.  Crow,  2  Utah,  245; 
Flagstaff  M.  Co.  v.  Patrick,  2  Utah, 
304;  Thompson  v.  Skeen,  14  Utah, 
209,  46  Pac.  1103;.  Milner  v.  Friel, 
1  Utah,  186;  Ruffatti  v.  Societe  des 
Mines,  10  Utah,  386,  37  Pac.  591. 


4S1  VEBIFICATION  OF  PL£ADINaa.  §§  1231-1233 

§  1231.   Washington— Pleadings  to  be  Verified. 

Every  complaint,  answer,  or  reply  must  be  verified  by  the  oath 
of  the  party  pleading ;  or  if  he  be  not  present,  by  the  oath  of  his 
attorney  or  agent,  to  the  effect  that  he  believes  it  to  be  true.  The 
verification  must  be  oral  or  in  writing,  in  conformity  with  the 
pleading  verified.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1784. 

§  1232.    Verification  by  Plaintiff— Form. 

State  of , 

County  of , — ^ss. 

The  plaintiff  [or  defendant]  above  named,  being  duly  sworn, 
says  as  follows: 

I  have  read  the  foregoing  complaint  [or  answer]  and  know 
the  contents  thereof,  and  that  the  same  is  trae  of  my  own  knowl- 
edge.   : . 

Subscribed  and  sworn  to  before  me,  this day  of , 

19 . 


[Justice  of  the  Peace,  etc.] 

§  1233.    On  Information  and  Belief— ForuL 

[Venue.] 

,  being  duly  sworn,  says: 

I  am  the  plaintiff  above  named.  I  have  read  the  foregoing 
complaint  and  know  the  contents  thereof,  and  the  same  is  true  of 
my  own  knowledge,  except  as  to  those  matters  therein  stated  on 
information  or  belief,  and  as  to  those  matters  I  believe  it  to  be 
true. 


Subscribed  and  sworn  to  before  me  this day  of 

19 . 


{Justice  of  the  Peace.] 
81 
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§  1234.     By  One  of  Several  Plaintiffs  or  Defendants— Form. 

[Venue.] 

,  being  duly  sworn,  says: 

I  am  one  of  the  defendants  in  the  above-entitled  action.  I 
have  read  the  foregoing  answer,  and  know  the  contents  thereof, 
and  the  same  is  true  of  my  own  knowledge,  except  as  to  those 
matters  which  are  therein  stated  on  information  or  belief,  and  as 
to  those  matters  I  believe  it  to  be  true. 


Subscribed  and  sworn  to  before  me,  etc. 


[Signature.] 


§  1235.   By  OfiOicer  of  Corporation— Form. 

[Venue.] 

,  being  duly  sworn,  says  as  follows: 

I  am  an  oflScer  of  the  ,  the  plaintiff  [or  defendant] 

above  named,  to  wit,  the  thereof.    I  have  read  the 

foregoing  complaint  [or  answer] ,  and  know  the  contents  thereof, 
and  the  same  is  true  of  my  own  knowledge  (except  as  to  those 
matters  which  are  therein  stated  on  information  or  belief,  and 
as  to  those  matters  I  believe  it  to  be  true). 


[Jurat.] 

§  1236.    By  Attorney  or  Agent,  When  the  Facts  are  Within  His 
Personal  Knowledge — Form. 

[Venue.] 

,  being  first  duly  sworn,  says : 

I  am  the  attorney  [or  agent,  as  the  ease  may  be]  of  the  plain- 
tiff [or  defendant]  in  this  action;  I  have  read  [or  heard  read] 
the  foregoing  complaint  [or  answer],  and  know  the  contents 
thereof,  and  the  same  is  true  of  my  own  knowledge. 

The  reason  why  the  verification  is  not  made  by  the  plaintiff 
[or  defendant]  is  that  the  facts  stated  in  said  complaint  [or 
answer]  are  not  within  his  personal  knowledge,  but  are  within 
my  own. 

[Jurat.] 
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§  1237.    By  Agent  When  tba  Parly  is  Absent  from  the  Oonnty— 
Form. 

[Venue.] 

,  being  duly  sworn,  says  as  follows: 

I  am  the  attorney  of  the  plaintiff  [or  defendant]  in  this  ac- 
tion; I  have  read  the  foregoing  complaint  [or  answer]  and  know 
the  contents  thereof,  and  the  same  is  true  of  my  own  knowledge 
(except  as  to  those  matters  therein  stated  on  information  or 
belief,  and  as  to  those  matters  I  believe  it  to  be  true.)  The  reason 
this  verification  is  not  made  by  the  plaintiff  [or  defendant)   is 

that  he  is  absent  from  the  county  of ,  which  is  the  county 

in  which  I  have  my  office, 

[Jurat.] 


[Signature.] 
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CHAPTER  Ln. 
CHANGE  OP  PLACE  OP  TRIAL, 

S  1238.     Place  of  trial. 

§  1239.     Pla<!e  of  trial— How  changed. 

§  1240.     Washington — Change  of  venue  as  in  superior  court. 

9  1241.     Actions  may  be  tried  in  any  county,  unless  the  defendant  demand 

a  trial  in  the  proper  county. 
I  1242.     Duty  of  judge  to  transfer  on  filing  of  affidavit. 
i  1243.     Court  to  which  transfer  is  made. 
§  1244.     Proceedings  for  transfer  of  action. 
9  1245.    Place  of  trial  cannot  be  changed  but  once  except  where  new  justice 

is  sick,  unable  to  act  or  disqualified. 
t  1246.     Effect  of  wrongful  refusal. 
9  124V.     Effect  of  wrongful  removal. 

9  1248.     Papers  to  be  transmitted — Costs — Jurisdiction,  etc. 
9  1249.     Motion  to  disqualify  judge  does  not  devest  jurisdiction. 
9  1250.    Affidavit  of  change  of  place  of  trial — Justice  a  witness — Form. 
9  1251.     Affidavit  of  prejudice  of  justice — Form. 
9  1252.     Affidavit  of  bias  of  jurors — Form. 
9  1253.     Affidavit  on  change  of  place  of  trial — Bias  or  prejudice  of  citizens^- 

Form. 
9  1254.     Stipulation  to  transfer  case — Form. 
9  1255.     Order  of  transfer — Docket  entry — Form. 
9  1256.     Notice  of  transfer  of  cause — Form. 
9  1257.     Colorado — Change  of  venue — Defenjdanti. 
9  1258.     Colorado — Change  of  venue — Plaintiffs. 
9  1259.     Oregon — How  transfer  of  cause  is  made. 
9  1260.     Oregon — Place  of  trial  may  be  changed,  when  cause  at  issue,  on  what 

showing. 
9  1261.     Oregon — Disbursements   of   change   to  be   paid   by  party    applying 

therefor. 
9  1262.    Oregon — Change  of  venue,  when  deemed  complete. 

§  1238.    Place  of  Trial. 

Actions  in  justices'  courts  must,  subject  to  the  right  to  change 
the  place  of  trial,  be  tried : 

1.  If  there  is  no  justices'  court  for  the  township  or  city  in  which 
the  defendant  resides — in  any  city  or  township  of  the  county  [in 
which]  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  sever- 
ally, bound  in  any  debt  or  contract,  or  otherwise  jointly  liable  in 
the  same  action,  and  reside  in  different  townships  or  different 
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cities  of  the  same  county,  or  in  different  counties — ^in  the  township 
or  city  in  which  any  of  the  persons  liable  may  reside ; 

3.  In  cases  of  injury  to  the  person  or  property — in  the  township 
or  city  where  the  injury  was  committed,  or  where  the  defendant 
resides ; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  thereof, 
or  damages  for  taking  or  detaining  the  same — in  the  township  or 
city  in  which  the  property  may  be  found,  or  in  which  the  property 
was  taken,  or  in  which  the  defendant  resides; 

5.  When  the  defendant  is  a  nonresident  of  the  county — in  any 
township  or  city  wherein  he  may  be  found ; 

6.  When  the  defendant  is  a  nonresident  of  the  state — in  any 
township  or  city  in  the  state; 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a 
particular  place,  and  resides  in  another  county,  township,  or 
city — in  the  township  or  city  in  which  such  obligation  is  to  be 
performed,  or  in  which  he  resides;  and  the  township  or  city  in 
which  the  obligation  is  incurred  is  deemed  to  be  the  township  or 
city  in  which  it  is  to  be  performed,  unless  there  is  a  special  con- 
tract in  writing  to  the  contrary ; 

8.  When  the  parties  voluntarily  appear  and  plead  without  sum- 
mons— in  any  township  or  city  in  the  state ; 

9.  In  all  other  cases — in  the  township  or  city  in  which  the  de- 
fendant resides.^ 

t  Kerr's  Cjc,  C.  G.  P.,  sec.  832,  as  amended  (Cal.)  Stats.  1907,  p.  878. 

§  1239.    Place  of  Trial— How  and  When  Changed. 

The  court  may,  at  any  time  before  the  trial,  on  motion,  change 
the  place  of  trial  in  the  following  cases, 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before  whom 
the  action  is  pending,  by  affidavit  of  either  party,  that  such  justice 
is  a  material  witness  for  either  party ; 

2.  When  either  party  makes  and  files  an  affidavit  that  he  believes 
that  he  cannot  have  a  fair  and  impartial  trial  before  such  justice, 
by  reason  of  the  interest,  prejudice,  or  bias  of  the  justice ; 

3.  When  a  jury  has  been  demanded,  and  either  party  makes  and 
files  an  affidavit  that  he  cannot  have  a  fair  and  impartial  trial,  on 
account  of  the  bias  or  prejudice  of  the  citizens  of  the  township  or 
city  against  him; 
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4.  When,  from  any  cause,  the  justice  is  disqualified  from  acting; 

5.  When  the  justice  is  sick  or  unable  to  act.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  eec. 
833;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3635;  (Ariz.)  Bev.  Stats.  1901, 
sec.  2059;  (N.  D.)  Bev.  Codes  1905, 
sec.  8375;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  1590;  (Or.)  Lord's 
Oregon  Iiaws,  sec.  2432;  (Wash.)  B. 
&  B.  Codes,  sec.  1774;  (Idaho)  Bev. 
Codes,  sec.  4640;  (Mont.)  Bev.  Codes 
1907,  sees.  6987-6989;  (S.  D.)  Comp. 
Laws  1910,  sec.  5,  p.  536;  (Utah) 
Comp.  Laws  1907,  sec.  3669;  (Wyo.) 
Comp.  Stats.  1910,  sec.  5214;  (Okl.) 
Comp.  Laws  1909,  sec.  6339;  (Neb.) 
Cobbej's  Ann.  Stats.,  sec.  1894; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sees.  6439-6444;  (Colo.)  Mills'  Ann. 
Stats.  1905,  sec.  2663;  Palmer  v. 
Snyder,  67  Cal.  105,  106,  7  Pac. 
196;  People  v.  Compton,  123  Cal. 
403,  413,  56  Pac.  44;  Flagley  v. 
Hubbard,  22  Cal.  34,  37. 


Texas. — Civ.  Stats.,  sec.  1585; 
Graves  v.  First  Nat.  Bank,  77  Tex. 
555,  14  S.  W.  163;  Claiborne  v.  Pick- 
ens, 4  App.  C.  C,  sec.  117;  Oil  Co. 
V.  Seeligson,  4  App.  G.  C,  sec.  206; 
Bondiee  v.  Buford,  58  Tex.  266; 
Carro  v.  Carro,  60  Tex.  395;  Cahn 
V.  Bennett,  62  Tex.  674;  Carothers 
V.  Mcllhenny,  63  Tex.  138;  Hudson 
V.  Henderson,  1  App.  G.  O.,  sec.  353; 
Heidenheimer  v.  Allen,  1  App.  G.  G., 
sec.  1281;  Baleigh  v.  Cook,  60  Tex. 
438;  Bracken  v.  Johnson,  24  8.  W. 
1101;  Willis  V.  Missouri  P.  By. 
Co.,  61  Tex.  432;  Osborne  v.  Burnett, 
1  App.  C.  C.,  sec.  125;  G.,  H.  & 
S.  A.  B.  B.  Go.  V.  McTiegue,  1  App. 
C.  C.,  sec.  460;  Western  Union  Tele- 
graph Co.  V.  Weiting,  1  App.  C.  G., 
sec.  801;  Bergstrom  v.  Bruns,  24  8. 
W.  1008. 


§  1240.    Washington — Change  of  Venue  as  in  Superior  Court. 

Change  of  venue  may  be  allowed  for  the  same  causes  for  which 
they  are  allowed  in,  the  superior  court.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1775. 

§  1241.    Actions  may  be  Tried  in  Any  County,  Unless  the  De- 
f endant  Demand  a  Trial  in  the  Proper  County. 

If  the  county  in  which  the  action  is  commenced  is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defend-ant,  at  th«  time  he  answers  or 
demurs,  files  an  affidavit  of  merits,  and  demands,  in  writing,  that 
the  trial  be  had  in  the  proper  county.^ 

1  See  Kerr's  Cyc.  C.  G*  P.,  sec.  396. 

§  1242.    Duty  of  Judge  to  Transfer  on  Filing  of  Affidavit. 

The  place  of  the  trial,  where  the  action  is  commenced  in  the 
justice  *s  court,  must  be  changed  when  either  party  makes  and  files 
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an  affidavit  that  he  believes  that  he  cannot  have  a  fair  and  im- 
partial trial  before  such  justice,  and  by  reason  of  interest,  preju- 
dice or  bias  of  the  justice.  Under  this  law  it  has  always  been  held 
that  the  filing  of  an  affidavit  in  conformity  with  its  provisions 
makes  it  the  duty  of  the  judge  to  transfer  the  cause.* 

1  People  V.  Compton,  123  Cal.  403,  ^^  action  pendiDg  before  him  to  an- 

413,   56   Pac.   44.     See,   also,  Kerr's  other  justice,   the   order,   ipso   facto, 

Cyc.   C.   C.   P.,  sec.   833;    Palmer  v.  ^ests   jurisdiction    in    the   justice    to 

Snyder,  67  Cal.  105,  106,  7  Pac.  196;  ^hom  the  action  is  transferred,  and 

People  V.  Compton,    123    Cal.    403,  p^ts  an  end  to  the  jurisdiction  of  the 

413,  56  Pac.  44.  justice  by  whom  the  order  was  made; 

Effect  of  Order  Changing. — If  a  and,  if  he  proceeds  afterward  to  try 

justice,  upon  an  afSdavit  required  by  the  case  and  render  judgment,  he  is 

the  statute  for  that  purpose,  makes  an  liable  for  the   damages  thereby  sus- 

order  changing  the  place  of  trial  of  tained:  Hatch  y.  Galvin,  50  Cal.  441. 

.  §  1243.     Court  to  Which  Transfer  is  Made. 

When  the  court  orders  the  place  of  trial  to  be  changed,  the  action 
must  be  transferred  for  trial  to  a  court  the  parties  may  agree  upon ; 
and  if  they  do  not  so  agree,  then  to  another  justices'  court  in  the 
same  county.^ 

1  See  (Cal.)   Kerr's  C.  C.  P.,  sec.  sec.  7,  p.  536;   (Utah)   Comp.  Laws 

835;    (Ariz.)    Bev.   Stats.   1901,  sec.  1907,  sec.  3671;  (Wyo.)  Comp.  Stats. 

2060;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  1910,    sec.    5216;     (Kan.)    Dassler's 

1897,  art.  1591;  (Idaho)  Rev.  Codes,  Gen.  Stats.  1909,  sec.  6441;   (Nev.) 

sec.  4642;  (Mont.)  Rev.  Codes  1907;  C.  C.  P.,  sec.  540. 
sec.  6989;  (S.  B.)  Comp.  Laws  1910, 

§  1244.    Proceedings  for  Transfer  of  Action. 

After  an  order  has  been  made  transferring  the  action  for  trial 
to  another  court,  the  following  proceedings  must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately  transmit 
to  the  justice  of  the  court  to  which  it  is  transferred,  on  payment 
by  the  party  applying  of  all  the  costs  that  have  accrued,  all  the 
papers  in  the  action,  together  with  a  certified  transcript  from  his 
docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  to  whom 
the  case  is  transferi'ed  has  thereafter  the  same  jurisdiction  over 
the  action  as  though  it  had  been  commenced  in  his  court.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  8377;  (Tex.)  Sayles*  Tex.  Civ.  Stats. 
836;  (Ariz.)  Rev.  Stats.  1901,  sec.  1897,  art.  1595;  (Or.)  B.  &  C.  Codes, 
2061;  (N.  D.)  Rev.  Codes  1905,  sec.      sec.    2218;    Lord's   Code,   sec.   2435; 
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(Idaho)     Bev.     Codes,     sec.     4643;  3672;  (Wyo.)  Comp.  Stats.  1910,  sec. 

(Mont.)  Bev.  Codes  1907,  sec.  6990;  5219;    (Neb.)    Cobbey's  Ann.  Stats.; 

(S.  B.)  Comp.  Laws  1910,  sec.  8,  p.  sec.  1896;  Palmer  v.  Snyder,  67  CaL 

536;   (Utah)'  Comp.  Laws  1907,  see.  105,  106,  7  Pac.  196. 

§  1246.  Place  of  Trial  cannot  be  Changed  but  Once  Except 
Where  New  Justice  is  Sick,  Unable  to  Act  or  Dis- 
qualified. 

The  place  of  trial  cannot  be  changed,  on  motion  of  the  same 
party,  more  than  once,  except  where  the  new  justice  is  sick  or  unable 
to  act,  or  is  disqualified  through  any  cause  whatever.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Stats.,   sec.    1900;    (Kan.)    Dasaler's 

834;    (Ariz.)    Rev.   Stats.   1901,   sec.  Gen.  Stats.  1909,  sec.  6444.     But  see 

2059;  (N.  D.)  Rev.  Codes  1905,  sec.  People  v.  Hubbard,  22  Cal.  34;  (Nev.) 

8376;  (Idaho)  Rev.  Codes,  sec.  4641;  C.  C.  P.,  sec.  540;  Gen.  Stats.,  par. 

(Mont.)  Rev.  Codes  1907,  sec.  6988;  3562;     (Utah)    C.    C.    P.,    sec.    703; 

(S.    B.)    Comp.   Laws    1910,   sec.    6,  (Idaho)     Rev.     Stats.,     sec.     4641; 

p.   536;    (Utah)    Comp.   Laws    1907,  (Wash.)  Rem.  &  Bal.  Ajin.  Codes  & 

sec.  3670;  (Wyo.)  Comp.  Stats.  1910,  Stats.,  sec.  52. 
sec.    5218;     (Neb.)     Cobbey's    Ann. 

§  1246.    Effect  of  Wrongful  Befusal. 

The  erroneous  action  of  a  justice  of  the  peace  in  denying  a 
motion  for  a  change  of  venue  on  aflSdavit  of  prejudice  on  the 
part  of  the  justice  does  not  render  the  judgment  void,^ 

1  Ritzman  v.  Burnham,  114  Cal.  522,  46  Pac.  379. 

§  1247.    Effect  of  Wrongful  Removal. 

If  the  justice,  instead  of  trying  the  case,  certifies  it  to  the  wrong 
court,  the  illegal  transfer  will  not  operate  as  a  discontinuance.^ 

1  Larue  v.  Gaskins,  5  Cal.  507. 

§  1248.     Papers  to  be  Transmitted — Costs — Jurisdiction,  etc. 

When  an  order  is  made  transferring  an  action  or  proeeeding 
for  trial,  the  clerk  of  the  court  or  justice  of  the  peace  must  trans- 
mit the  pleadings  and  papers  therein  to  the  clerk  or  justice  of  the 
court  to  which  it  is  transferred.  The  costs  and  fees  thereof,  and 
of  filing  the  papers  anew,  must  be  paid  by  the  party  at  whose 
instance  the  order  was  made  when  the  action  or  proceeding  was 
originally  commenced  in  the  proper  county.  In  all  other  cases 
such  costs  and  fees  shall  be  paid  by  the  plaintiff.  The  court  to 
which  an  action  or  proceeding  is  transferred  has  and  exercises 
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over  the  same  the  like  jurisdiction  as  if  it  had  been  originally  eom- 
ftienced  therein.^ 

1  Kerr's  Cyc.  0.  C.  P.,  see.  399;  amended  April  26,  1909,  (Gal.)  Stats.  1909, 
p.  10^7. . 

§  1249.    Motion  to  Disqualify  Judge  Does  not  Devest  Jurisdiction. 

Jurisdiction  is  not  devested  by  giving  a  notice  of  motion.  If 
after  such  notice  further  proceedings  are  had  in  court,  and  the 
motion  for  the  change  should  thereafter  be  granted  and  the  judge 
held  to  be  disqualified,  his  previous  action  would  be  set  at  naught, 
but  if  motion  should  be  denied,  his  action  would  not  be  aSected 
thereby.^ 

X  Dakan  v.  Superior  Court,  2  Cal.  Cal.   117,  119,  32  Pac.   800;   Broder 

App.    52,   82   Pac.    1129.     See,   also,  y.  Conklin,  98  Cal.  360,  362,  33  Pac. 

Kerr's  Cyc.  C.  C.  P.,  sec.  398;  Bam-  211;  Southern  Cal.  M.  B.  Co.  v.  San 

hart  T.   Fulkerth,   59  Cal.    130,   131;  Bernardino  Nat.  Bank,  100  Cal.  316, 

Paige  y.   Carroll,   61   Cal.   215,   216;  320,  34  Pac.  711;  Anaheim  W.  Co.  v. 

Livermore  y.  Brundage,  64  Cal.  299,  Jurupa  L.  &  W.  Co.,  128  Cal.  568, 

300,  30  Pac.  848;  Finn  v.  Spagnoli,  570,   61   Pac.   80;   Remy  y.  Olds,  42 

67  Cal.  330,  331,  7  Pac.  746;  Upton  Pac.   230,   240;    Parrish  v.   Biverside 

y.    Upton,    94    Cal.    26,    27,    28,    29  T.  Co.,  7  Cal.  App.  95,  96,  93  Pac. 

Pae.    411;    Krumdick    y.    Crump,    98  685. 

§  1260.    Affidavit  of  Change  of  Place  of  Trial— Justice  a  Witness 
— ^Fonu. 

[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  says:  That  ,  Esq.,  is  a 

material  witness  for  the  defendant  herein  at  the  trial  of  said 

action;  that  defendant  expects  to  prove  by  the  said  , 

Esq.,  that  [state  substance  of  testimony  and  facts  showing  its 
materiality]. 

Wherefore,  defendant  prays  that  the  place  of  trial  of  this  said 
action  should  be  changed,  as  required  by  law. 


Subscribed  and  sworn  to  before  me. 


§  1251.    4ffl<l&vit  of  Prejudice  of  Justice— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 

City  and  County  of  Los  Angeles, — ss. 

H.  I.  C,  being  duly  sworn,  deposes  and  says:  that  he  is  one 
of  the   defendants  in   the   above-entitled   action ;  that  James  O. 
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Summers,  Esq.,  is  the  justice  of  the  peace  of  the  above-entitled 
court  and  the  person  before  whom  said  cause  must  be  tried;  that 
affiant  believes  and  alleges  that  it  will  be  impossible  for  him  to 
have  a  fair  and  impartial  trial  before  said  James  O.  Summers, 
Esq.,  because  of  the  following  reasons,  to  wit : 

That  said  James  G.  Summers,  Esq.,  has  been  for  some  time 
and  still  is  prejudiced  against  the  defendant  in  the  above-en- 
titled cause. 

[State  any  of  the  facts  set  out  in  Kerr's  OyQ,  C.  C.  P.,  section 
833,  suffi-cient  to  disqualify  justice.] 

§  1262.    Affidavit  of  Bias  of  Jurors— FomL 

[Title  of  Court  and  Cause,] 

City  and  County  of  San  Francisco, 
State  of  California, — ss. 

T.  A.  S.  being  duly  sworn,  deposes  and  says:  that  he  is  the 
defendant  in  the  above-entitled  cause  which  is  now  pending  in 
the  above-entitled  court;  that  the  plaintiff  in  the  above-entitled 
cause  has  demanded  a  jury  trial  of  said  action  against  this  de- 
fendant; that  defendant  alleges  that  the  citizens  in  the  ebove- 
entitled  township  and  all  of  those  who  are  liable  to  serve  in 
said  township  as  jurors  are  biased  and  prejudiced  against  this 
said  defendant;  that  therefore  he  cannot  have  the  fair  and  im- 
partial trial  to  which  he  is  entitled  in  said  township  because  of 
said  bias  and  prejudice.^ 

1  While  the  statute   does  not  re-  fully  the  reasons  why  affiant  believes 

quire  a  full  and  complete  statement  that  he  cannot  have  a  fair  trial  in 

of  the  grounds  of  said  bias  and  pre-  the  said  township, 
judice,  the  defendant  should  set  out 


§  1253.    Affidavit  on  Change  of  Place  of  Trial— Bias  or  Preju- 
dice of  Citizens — ^Form. 

[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  says  I  am  the  defendant  in  the 

above-entitled  action  and  that  a  jury  trial  has  been  demanded  by 
the  plaintiff  in  this  action ;  I  believe  that  I  cannot  have  a  fair  and 
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impartial  trial  in  the  township  of ,  on  account  of  the 

bias  and  prejudice  of  the  citizens  of  said  township  against  me. 


[Subscribed  and  sworn  to  before  me,  etc.] 


§  1254.    Stipulation  to  Transfer  Case— Form. 

[Title  of  Court  and  Cause.] 

It  is  hereby  agreed  that  this  case  may  be  transferred  for  trial 

to  ,  justice  of  the  peace  of township,  in  the 

county  above  named. 

[Dated.] 


Attorney  for  Plaintiff. 


Attorney  for  Defendant. 

§  1255.    Order  of  Transfer— Docket  Entry— Form. 

[Title  of  Court  and  Cause.] 

The  aflSdavit  of '■ ,  defendant,  having  been  filed  herein 

demanding  that  the  place  of  trial  of  this  case  be  changed  to 
another  justice  of  the  peace  for  the  reasons  therein  stated,  and 
it  appearing  to  my  satisfaction  that  good  cause  exists  therefor, 

it  is  ordered  that  this  case  be  transferred  for  trial  to , 

Esq..  justice  of  the  peace  of township  in  this  county. 


Justice  of  the  Peace. 


§  1256.     Notice  of  Transfer  of  Cause— Form. 

[Title  of  Court  and  Cause.] 

To  J.  G.,  Plaintiff,  and  C.  H.,  Attorney  for  Said  Plaintiff,  and 
L.  M.,  Defendant,  and  L.  D.,  Attorney  for  Said  Defendant, 
Greeting : 

You  and  each  of  you  will  please  take  notice  that  the  above-en- 
titled cause  has  been  transferred  by  K.  S.  M.,  justice  of  the  peace 
of  the  second  township,  in  and  for  the  county  of  San  Mateo,  state 
of  Calif ornia,  to  my  court  for  triaL 

J.  M., 
Justice  of  the  Peace. 
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§  1257.    Colorado — Change  of  Venue— Defendants. 

Previous  to  the  commeneement  of  any  trial  before  a  justice  of 
the  peace  the  defendant,  or  his  or  her  agent,  may  make  oath  that 
it  is  the  belief  of  such  deponent  that  the  defendant  cannot  have 
a  fair  and  impartial  trial  before  such  justice,  whereupon  it  shall 
be  the  duty  of  the  justice,  upon  payment  of  his  fees  for  such 
change  of  venue  only,  immediately  to  transmit  all  papers  and 
documents  belonging  to  the  suit,  to  the  nearest  justice  of  the 
peace,  who  shall  proceed  as  if  the  suit  had  been  instituted  before 
him. 

Provided,  that  where  the  nearest  justice  of  the  peace  shall  be 
disqualified  or  for  any  reason  shall  be  unable  to  act,  if  affidavit  for 
change  of  venue  shall  state  that  the  nearest  justice  of  the  peace 
is  related  to  the  parties  or  either  of  them,  within  the  third  degree, 
or  is  a  material  witness  in  the  action,  or  is  sick,  or  is  absent  from 
the  state,  the  justice  of  the  peace  shall  transmit  all  papers  in  said 
case  to  the  next  nearest  justice  of  the  peace,  who  shall  proceed 
as  if  the  suit  had  been  instituted  before  him. 

And,  provided,  further,  that  where  change  of  venue  is  taken 
in  all  cases  of  forcible  entry  and  detainer,  or  forcible  entry  or 
forcible  detainer,  the  parties  so  taking  change  of  venue  shall  give 
a  bond  with  good  and  sufficient  sureties  for  the  payment  of  all 
rents  to  become  due  from  and  after  the  date  of  the  application 
for  any  change.^ 

1  (Colo.)  Bev.  8tat8.  1908,  sec.  385d. 

§  1258.    Colorado—Change  of  Venue — ^Plaintiffs. 

Plaintiffs  shall  in  all  cases  be  allowed  a  change  of  venue,  in  the 
same  manner  as  is  now  provided  by  law  for  defendants.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3860. 

§  1259.    Oregon— How  Transfer  of  Cause  is  Made. 

If  at  any  time  before  the  trial  of  a  cause  or  matter  returnable 
or  pending  before  either  of  said  justices,  either  party  shall  object 
to  having  the  cause  or  matter  tried  before  such  justice,  on  any 
of  the  grounds  mentioned  in  section  2432,  and  such  objection  be 
made  to  appear  in  the  manner  prescribed  in  said  section,  the  said 
justice  shall  suspend  proceedings,  and  the  said  cause  shall  be 
transferred  to  and  heard  by  the  other  justice  of  such  court;  pro- 
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yided,  however,  that  if  either  of  the  parties  shall  object  to  having 
the  esLVbse  or  matter  tried  or  heard  before  eitiier  of  such  justices, 
as  prescribed  above,  the  justice  before  whom  such  cauae  or  matter 
shall  be  pending  shall  change  the  place  of  trial  to  the  nearest  jus- 
tice of  the  peace  outside  of  his  district.^ 

1  Lord's  Or.  Laws,  sec.  3175. 

§  1260.    Oregon— Place  of  Trial  may  be  Changed, '  When  Cause 
at  Issue,  on  What  Showing. 

The  justice  may  change  the  place  of  trial,  on  notice  of  either 
party  to  the  action,  when  it  appears  from  the  aflBdavit  of  such 
party,  either, — 

1.  That  the  justice  is  a  party  to  or  directly  interested  in  the 
event  of  the  action,  or  connected  by  consanguinity  or  affinity 
within  the  third  degree  with  the  adverse  party  to  those  for  whom 
he  prosecutes  or  defends; 

2.  That  the  justice  is  so  prejudiced  against  the  party  making 
the  motion  that  he  cannot  expect  an  impartial  trial  before  such 
justice ; 

3.  That  the  convenience  of  parties  and  witnesses  would  be  pro- 
moted by  such  change,  and  that  the  motion  is  not  made  for  the 
purpose  of  delay. 

The  motion  for  change  of  place  of  trial  cannot  be  made  or 
allowed  in  any  action  until  after  the  cause  is  at  issue  on  a  question 
of  fact.  If  the  motion  is  allowed,  the  change  shall  be  made  to 
the  nearest  justice.  Neither  party  shall  be  entitled  to  more  than 
one  change  in  the  place  of  trial,  except  for  causes  not  in  exist- 
ence when  the  first  change  was  allowed.  When  the  place  of  trial 
has  been  changed,  the  justice  shall  forthwith  transmit  to  the  jus- 
tice to  whom  the  case  is^  transferred  a  transcript  of  the  proceed- 
ings had  in  such  case,  with  all  the  original  papers  filed  therein.^ 

1  Lord's  Or.  Laws,  sec.  2432. 

§  1261.  Oregon — Disbursements  of  Change  to  be  Paid  by  Parly 
Applying  Therefor. 
The  disbursements  of  such  change  of  venue  must  be  paid  by  the 
party  applying  therefor,  and  not  taxed  as  a  part  of  the  costs  in 
the  case;  provided,  that  it  shall  not  be  necessary  to  issue  new 
subpoenas  to' witnesses,  but  the  witnesses  shall  appear  before  the 
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justice  before  whom  the  cause  has  been  transferred  without  the 
issue  of  any  other  notice  than  the  allowance  of  the  motion  for  the 
change  of  venue.* 

1  Lord's  Or.  Laws,  see.  2433. 

§  1262.    Oregon — Change  of  Venue,  When  Deemed  Complete. 

Upon  the  filing  of  the  transcript  and  papers  with  the  justice 
to  whom  the  cause  has  been  transferred,  the  change  of  venue  shall 
be  deemed  complete,  and  thereafter  the  action  shall  proceed  as 
though  it  had  been  commenced  before  such  justice.* 

1  Lord's  Or.  Laws,  see.  2434. 
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CHAPTER  Lin. 

TRANSFER  TO  HIGHER  COURT. 

fi  1263.    Transfer  of  cases  to  the  superior  court. 

§  1264.     Change  of  place  of  trial  on  removal  of  cause  to  court  of  record. 

9  1265.    Jurisdiction  of  superior  and  supreme  courts  when  a  case  has  been 

properly  transferred. 
§  1266.    Colorado — Action  in  excess  of  amount — Title  to  realty — Boundaries — 

Justice  to  certify  cause  to  district  court. 

8  1267.    Transfer  to  higher  court — Certificate  to  pleadings — Form. 

9  1268.    Certified  copy  of  docket  on  transfer  to  higher  court — Form. 

§  1263.    Transfer  of  Cases  to  the  Superior  Court. 

The  parties  to  an  action  in  a  justices'  court  cannot  ^ve  evi- 
dence upon  any  question  whicih  (1)  involves  the  title  or  possession 
of  real  property ;  or  (2)  the  legality  of  Any  tax,  impost,  assessment, 
toll  or  municipal  fine ;  nor  can  any  issue  presenting  such  question 
be  tried  by  8u<?h  court ;  and  if  it  appear,  from  the  answer  of  the 
defendant,  verified  by  his  oath,  that  the  determination  of  the 
action  will  necessarily  involve  (1)  the  question  of  title  or  pos- 
session to  real  property,  or  (2)  the  legality  of  (a)  any  tax,  (b)  im- 
post, (c)  assessment,  (d)  toll,  or  (e)  municipal  fine,  the  justice 
must  suspend  all  further  proceedings  in  the  action  and  certify 
(1)  the  pleadings,  and,  if  any  of  the  pleadings  are  oral,  (2)  a 
transcript  of  the  same,  from  his  docket  to  the  clerk  of  the  superior 
court  of  the  county ;  and  from  the  time  of  filing  such  pleadings 
or  transcript  with  the  clerk,  the  superior  court  shall  have  over 
the  action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein ;  provided,  that  in  cases  of  forcible  entry  and  detainer,  of 
which  justices'  courts  have  jurisdiction,  any  evidence,  otherwise 
competent,  may  be  given  and  any  question  properly  involved 
therein  may  be  determined.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  838; 
Baker  v.  Southern  California  B.  B. 
Co.,  114  Cal.  501,  506,  46  Pac.  604; 
Boyd  V.  Southern  California  B.  B. 
Co.,  126  Cal.  571,  574,  58  Pac.  1046; 
Williams  v.  Mecartney,  69  Cal.  556, 
558,  11  Pac.  186;  McAllister  v.  Tin- 
dal  (Cal.  App.,  June  30,  1905),  81 
Pac.  1117;  Baisch  v.  Sausalito  L.  &' 


P.  Co.,  131  Cal.  215,  217,  63  Pac. 
346;  City  of  Santa  Cruz  y.  Santa 
Cruz  B.  Co.,  56  Cal.  143,  147;  Arroyo 
D.  &  W.  Co.  V.  Superior  Court,  92 
Cal.  47,  52,  27  Am.  St.  Bep.  91,  28 
Pac.  54;  Hart  v.  Camall-Hopkins 
Co.,  103  Cal.  132,  139-141,  37  Pac. 
196;  City  of  Santa  Barbara  v.  El- 
dred,  95  Cal.  378,  381,  30  Pac.  562; 
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Millard  City  v.  Woodland',   7  Utah,  Minnis,  50  Cal.  509,  510;  County  of 

192,   198,  26  Pac.   284 ;   Copertini  t.  Monterey  v.  Abbott,  77  Cal.  541,  542, 

Oppermann,  76  Cal.  181,  184.  185,  18  18  Pac.  113,  20  Pac.  73;   Powell  v. 

Pac.  256;  Schroeder  v.  Wittram,  66  Sutro,  80  Cal.  559,  560,  562,  22  Pac. 

Cal.  636,  638,  6  Pac.  737;   Clark  ▼.  308. 

§  1264.    Change  of  Place  of  Trial  on  Removal  of  Cause  to  Court 
of  Record. 

Where  an  action  commenced  in  a  justice  *s  court  is  on  motion  of 
the  defendant  transferred  for  trial  to  the  superior  court  of  the 
county  in  which  it  was  brought,  because  the  answer  shows  that 
its  determination  necessarily  involves  a  question  as  to  the  legality 
of  a  tax,  the  superior  court  has  no  power  to  change  the  place  of 
trial  to  the  county  in  which  the  defendant  resides,  there  having 
been  no  demand  for  a  change  made  in  the  justice's  court  at  the 
time  of  answering.^ 

1.  Powell  V.  Sutro,  80  Cal.  559,  22  Pac.  308. 

§  1266.    Jurisdiction  of  Superior  and  Supreme  Courts  When  a 
Case  has  Been  Properly  Transferred. 

The  superior  court,  on  transfer  to  it  from  the  justice's  court 
of  a  case  as  involving  the  question  of  title  to  or  possession  of 
land,  may  allow  an  amendment  of  the  complaint,  under  Code  of 
Civil  Procedure,  seetion  838,  providing  that  after  the  filing  of  the 
papers  therein  with  the  clerk  the  superior  court  shall  have  over 
the  action  the  same  jurisdiction  as  if  it  had  been  commenced 
therein. 

An  action  brought  in  the  justice's  court  for  the  loss  of  animals 
of  less  value  than  three  hundred  dollars,  killed  upon  the  unfenced 
track  of  the  defendant's  railroad,  in  which  issue  is  taken  as  to 
plaintiff's  ownership  of  the  land  through  which  the  railroad  passed 
upon  which  the  animals  were  killed,  is  properly  transferred  from 
the  justice's  to  the  superior  court,  as  being  within  its  original 
jurisdiction,  and  the  supreme  court  has  appellate  jurisdiction  over 
the  entire  case,  though  the  points  raised  upon  the  appeal  do  not 
affect  the  matter  giving  jurisdiction,  to  the  superior  courts.^ 

1  Baker  v.  Southern  California  Ey.  Co.,  114  Cal.  501,  46  Pac.  604. 

§  1266.    Colorado — ^Action  in  Excess  of  Amount — Title  to  Bealty 
— Boundaries — Justice  to  Certify  Cause  to  District 
Court. 
In  all  civil  actions  before  justices  of  the  peace  relating  to  real  es- 
tate, if  it  shall  be  made  to  appear  in  any  manner  that  the  value 


497  TRANSFER  TO  HIGHER  COURT.       §§  1267,  12G3 

of  the  property  in  eoMroversy  is  in  ex<3ess  of  said  limit  of  the 
justice's  jurisdiction,  th«  justice  shall  at  once  suspend  all  pro- 
ceedings therein,  and  certify  and  send  said  cause  and  transmit 
the  papers  therein  to  the  district  court  of  the  same  county.  Ity 
in  any  action  before  a  justice  of  the  peace  relating  to  real  estate, 
it  shall,  appear  that  the  title  or  boundaries  are  in  dispute,  the 
justice  shall  certify  the  cause  and  transmit  the  papers  to  the 
district  court,  of  the  same  county.  Causes  so  certified  from  jus- 
tices of  the  peace  shall  be  proceeded  with  in  the  court  to  which 
they  have  been  certified  in  all  respects  as  if  originally  begun  in 
the  court  to  which  they  have  been  certified  as  aforesaid.^ 

1  (Colo.)  Rev.  stats.  1908,  sec.  3717. 

§  1267.    Transfer  to  Higher  Court— Certificate  to  Pleadings- 
Form. 

[Title  of  Court  and  Cause.] 

To  the  County  Clerk  of  the  County  of ,  State  of  California : 

I  hereby  certify  that  the  accompanying  papers  constitute  the 
pleadings  in  the  above-entitled  action,  and  papers  therein,  to  wit : 
The  complaint,  affidavit  and  undertaking  on  attachment;  a  tran- 
script of  the  defendant's  oral  answer  to  said  complaint,  as  the 
same  appears  upon  my  docket. 


Justice   of  the   Peace   of Township, County, 

California. 

§  1268.    Certified  Copy  of  Docket  on  Transfer  to  Higher  Court 
— ^Ponn. 

[Title  of  Court  and  Cause.] 

To  the  County  Clerk  of  the  County  of  Alameda,  State  of  Cali- 
fornia : 

I  hereby  certify  that  the  following  is  a  copy  of  my  docket  entry 
in  the  above-entitled  action,  viz. : 

*'It  appearing  from  the  verified  answer  of  defendant  that  the 
determination  of  this  action  will  necessarily  involve  the  title 
[or  possession]  to  real  property  [or  the  legality  of  any  tax,  im- 
post, assessment,  toll,  or  municipal  fine,  as  the  case  may  be],  I 
therefore  suspend  all  proceedings  in  this  action,'* 

[Signed  and  certified.] 
32 
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CHAPTER  LIV. 

NOTICE  OP  TRIAL. 

§  1269.  Notice  of  trial. 

§  1270.  Notice  of  trial— Fornu 

S  1271.  Notice— How  eerved. 

S  1272.  Service  by  mail. 

9  1273.  How  served  personally. 

§  1274.  By  whom  served. 

9  1275.  Docket  entry  of  date  and  trial  and  service. 

9  1276.  Notice  is  jurisdictional. 

9  1277.  Service  cannot  be  waived. 

§  1269.    Notice  of  Trial. 

When  all  the  parties  served  with  process  shall  have  appeared, 
or  some  of  them  have  appeared,  and  the  remaining  defendants 
have  made  default,  the  justice  must  fix  the  day  for  the  trial  of 
said  cause,  whether  the  issue  is  one  of  law  or  fact,  and  give  notice 
thereof  to  the  parties  to  the  action  who  have  appeared,  but  in  case 
any  of  the  parties  are  represented  by  an  attorney,  then  to  such 
attorney.^ 

1  See  (Cal.)  Kerr's  Cyc.  O.  C.  P.,      Stats.  1909,  sec.  5690;  Grant  ▼.  Jus- 
sec.   850;    (Ariz.)   Bev.   Stats.   1901,      tice's  Court,  82  Pac.  263. 
sec.  2083;  (Idaho)  Eev.  Codes  1907,  The  Notice  of  Trial,  together  with 

sec.  4661;  (Mont.)  Eev.  Codes  1907,      *^^  P'°^^  °'  ^*«  ^^'^^^'^  '^"^  *  P*^ 

of  the  record  of  the  case:  Jones  v. 
sec.  7004;  (Utah)  Comp.  Laws  1907,  justice's  Court  of  Los  Angeles  City, 
sec.    3684;     (Kan.)     Dassler's    Gen.       97  Cal.  523,  32  Pac.  575. 

§  1270.    Notice  of  Trial— Perm. 

Such  notice  shall  be  in  writing,  signed  by  the  justice,  and  sub- 
stantially in  the  following  form  [filling  blanks  according  to  the 
facts]  : 

In  the  justice  court,  township  [or  city,  or  city  and 

county],  county,  or  city  and  county  of ,  state  of  California, 

,  plaintiff,  vs.  ,  defendant.     To y  plaintiff,  or 

,  attorney  for  plaintiff,  and  to ,  defendant,  or , 

attorney  for  defendant. 

You  and  each  of  you  will  please  take  notice  that  the  under- 
signed justice  of  the  peace,  before  whom  the  above-entitled  cause 
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is  pending,  has  set  the  said  cause  for  trial,  before  me  at  my  oflSce 

in  said  township  [or  <jity,  or  city  and  county],  at  o'clock 

—  M.,  on  the day  of ,  19 .    Dated  this 

day  of ,  19 . 


[Signed] 


Justice  Qt  the  peace.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  850. 


§  1271.    Notice— How  Served. 

The  notice  shall  be  served  by  mailing  or  personally.^ 

1  (Cal.)  Kerr*8  Cyc.  C.  C.  P.,  sec.  Codes,     sec.    4661;     (trtah)     Comp, 

850;    (Nev.)   Cutting's  Comp.  Laws,  Laws  1907,  sec.  3684;  (Wyo.)  Comp. 

sec.  ^635;    (Tex.)    Sayles'  Tex.  Civ.  Rtats.  1910,  sec.  5235. 
Stats.  1897,  art.  1609;  (Idaho)  Bey. 

§  1272.    Service  by  Mail. 

When  the  notice  is  served  by  mail  the  justice  of  the  peace  shall 
deposit  copies  thereof  in  a  sealed  envelope  in  the  postoffice  at  least 
ten  days  before  the  trial  or  hearing,  addressed  to  each  of  the 
persons  on  whom  it  is  served  at  their  place  of  residence  and  the 
postage  prepaid  thereon ;  provided  that  such  notice  shall  be  served 
by  mail  only  when  the  attorney  on  whom  service  is  to  be  made, 
resides  out  of  the  county  in  which  said  justice's  court  is  situated 
or  is  absent  therefrom.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  850. 

§  1273.     How  Served  Personally. 

When  the  notice  is  personally  served,  said  notice  shall  be  served 
at  least  five  days  before  the  trial  or  hearing  on  the  persons  on 
whom  it  is  to  be  served  by  any  person  competent  and  qualified 
to  serve  a  summons  in  a  justices'  court,  and  when  personally  served 
it  shall  be  served,  returned  and  filed  in  like  manner  as  a  summons.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  850. 

§  1274.    By  Whom  Served. 

A  notice  of  trial  can  be  served  by  any  person  qualified  to  serve 
a  summons.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  850;  344,  345,  15  Pac.  849;  Jones  v.  Jus- 
Weimmer  v.  Sutherland,  7f  CaL  341,      tice's  Court,  97  Cal.  523,  5?4,  526, 


§§  1275-1277  hillyee's  justices'  code,  500 

32   Pae.    575;    Stewart   ▼.   Justice's*  Pae.  1022;  Brann  v.  Blum,  138  Cal. 

Court,   109   Cal.    616,   617,   42    Pae.  644,  650,  72  Pae.  168;  Grant  v.  Jus- 

158;    Grimwood   v.   Barry,   118   Cal.  tice's    Court     (Cal.    App.,    July    25, 

274,  276,  50  Pae.  430;  Elder  v.  Jufi-  1905),  82  Pae.  263. 
tice'B   Court,  136   Cal.   364,   366,   68 

§  1276.    Docket  Entry  of  Date  and  Trial  and  Service. 

The  justice  shall  enter  on  his  docket  the  date  of  trial  or  hearing; 
and  when  such  notice  shall  have  been  served  by  mail,  the  justice 
shall  enter  on  his  docket  the  date  of'  mailing  such  notice,  of  trial 
or  hearing,  and  such  entry  shall  be  prima  facie  evidence  of  the 
fact  of  such  service.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  850,  tained  proper  proof  that  the  notice 

Notice     Of    Trial.-Entry    in    the  ^^   ^««^   ^^^^^  ^   *^«   defendants: 

docket  that  plaintiff's  attorneys  filed  •^^^"^^  ^-  J«s«ce's  Court  of  Los  An- 

affidavits  of  service  of  notice  of  trial  «^1«»  ^ity,  97  Cal.  523,  32  Pae.  575. 
is  not  evidence  that  the  affidavits  con- 

§  1276.    Notice  is  Jurisdictional 

The  notice  of  the  day  fixed  for  the  trial  must  be  in  writing  and 
form  a  part  of  the  record,  and  there  must  be  an  entry  thereof, 
and  of  the  mode  in  which  it  is  given  in  the  justice's  docket,  in 
order  to  authorize  him  to  proceed  upon  the  trial  of  the  case  and 
render  a  judgment  therein.^ 

1  Jones  T.  Justice's  Court  of  Los  Angeles  City,  97  Cal.  523,  32  Pae.  575; 
Elder  v.  Justice's  Court,  136  Cal.  364,  68  Pae.  1022. 

§  1277.    Service  cannot  be  Waived. 

The  service  of  notice  of  trial  cannot  be  waived  by  defendant's 
attorney  consenting  through  the  telephone  to  the  setting  of  the  trial 
for  a  day  certain.^ 

1  Elder  ▼.  Justice's  Court  of  Third  Tp.,  Fresno  County,  136  CaL  364,  6t 
Pae.  1022, 
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CHAPTER  LV. 

PDAOE  OP  HOLDING  COUST. 

I  1278.    Place  of  holding  court. 

§  1278.     Place  of  Holding  Oourt. 

A  justice  of  the  peace  can  only  try  a  defendant  in  a  legally 
constituted  court,  and  no  validity  can  attach  to  his  judgment, 
rendered  in  a  police  court  which  has  no  legal  existence,  even 
though  he  would  have  had  jurisdiction  of  the  same  subject  matter 
as  justice  of  the  peace.^ 

i  Bl  parte  Giambonini,  117  CaL  678,  49  Pac.  732. 
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CHAPTER  LVI. 

APPEARANCE  FOR  TRIAL. 

S  1279.    Parties  entitled  to  one  hour  in  which  to  appear. 
9  1280.    Oregon — Party  entitled  to  one  hour,  justice  may  postpone  proceed- 
ings. 
S  1281.    Colorado — Trial  without  process — Agreement. 

§  1279.    Parties  Entitled  to  One  Hour  in  Which  to  Appear. 

The  parties  are  entitled  to  one  hour  in  which  to  appear  after 
the  time  fixed  in  the  notice  of  trial,  but  are  not  bound  to  remain 
longer  than  that  time  unless  both  parties  have  appeared  and  the 
justice  being  present  is  engaged  in  the  trial  of  another  cause.^ 

1  See  Kerr's  Cyc.  0.  0.  P.,  sec.  850. 

§  1280.    Oregon — ^Party  Entitled  to  One  Hour,  Justice  may  Post- 
pone Proceedings. 

A  party  is  entitled  to  one  hour  in  which  to  make  his  appearance 
after  the  time  specified  in  the  summons,  and  not  otherwise,  and 
if  the  justice  be  then  actually  engaged  in  other  oflScial  business, 
he  may,  on  his  own  motion,  postpone  further  proceedings  in  the 
case  until  such  official  business  has  been  completed  or  he  can  be 
disengaged  therefrom.* 

1  Lord's  Or.  Laws,  see.  2519. 

§  1281.    Colorado — ^Trial  Without  Process — ^Agreement. 

If  both  parties  agree  to  have  a  difference  decided  by  a  justice 
of  the  peace,  without  process,  he  shall  enter  the  same  on  his 
docket,  noting  particularly  such  consent,  and  proceed  as  in  other 
cases.* 

1  (Ck)lo.)  Bev.  Stats.  1908^  see.  S74S. 
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CHAPTER  LVn. 

TRIAL  ON  FAILURE  TO  APPEAR. 

§  1282.    Trial  on  failure  to  appear. 

8  1283.    Trial  wliere  party  fails  to  appear. 

9  1284.     Dismissal  for  nonappearance. 

§  1285.    Washington — ^Judgment  by  default — Evidence. 

9  1286.    Oregon — Authority  of  justices  to  try  cases  assigned  to  them. 

S  1287.    Colorado— When   defendant    does   not   appear   plaintiff   may   prove 

demand. 
8  1288.    Colorado — ^When  plaintiff  does  not  appear  suit  dismissed. 
8  1289.    Stipulation  of  facts — Form. 

§  1282.    Trial  on  Failure  to  Appear. 

If  either  party  fails  to  appear  at  the  time  fixed  for  trial,  the 
trial  may  proceed  at  the  request  of  the  adverse  party .^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  p.   545;    (Utah)    Comp.   Laws   1907, 

sec.    884;    (Nev.)    Cutting's    Comp.  sec.  3719;  (Wyo.)  Comp.  Stats.  1910, 

Laws,  sec.  3639;  (Ariz.)  Rev.  Stats.  sees.  5247^  5248;  (Okl.)  Comp.  Laws 

1901,  sec.  2077;   (Tex.)  Sayles'  Tex.  1909,    sec.    6347;     (Neb.)     Cobbey's 

Civ.    Stats.    1897,    art.    1613;    (Or.)  Ann.  Stats.,  sec.  1941a;  (Kan.)  Dass- 

Lord's      Oregon     Laws,     see.      185;  ler's    Gen.    Stats.    1909,    sec.    6448; 

(Wash.)  E.  &  B.  Codes,  sees.  1857,  (Colo.)   Mills'  Ann.  Stats.  1905,  sec. 

1858;  (Idaho)  Bev,  Codes,  sec.  4714;  2641.     See  Curtis  ▼•  Superior  Court, 

(S.  D.)    Comp.  Laws  1910,  sec.  66,  63  Cal.  435,  436. 

§  1283.   Trial  Where  Party  Fails  to  Appear. 

When  the  defendant  fails  to  appear  at  the  trial,  the  justice  may 
proceed  with  the  trial  at  the  request  of  the  plaintiff,  but  he  should 
not,  without  any  evidence,  render  judgment  in  favor  of  the  plain- 
tiff, if  the  answer  denies  the  averments  of  the  complaint.^ 

1  Curtis  y.  Superior  Court,  63  CaL  435,  436.  See,  also,  Kerr's  Cyc.  C.  C. 
P.,  sec.  884. 

§  1284.    Dismissal  for  Nonappearance. 

The  justice  may  dismiss  a  cause  for  nonappearance  of  plaintiff.^ 

1  O'Connor  v.  Blake,  29  Cal.  313. 

§  1285.    Washing^n— Judgment  by  Default — ^Evidence. 

When  the  defendant  fails  to  appear  and  plead  at  the  time 
specified  in  the  notice,  or  within  one  hour  thereafter,  judgment 
must  be  given  as  follows: 


§§  1286, 1287  hillyeb's  justices'  code.  604 

1.  When  the  defendant  has  been  served  with  a  true  copy  of  the 
complaint,  judgment  is  given  without  further  evidence  for  the 
sum  specified  therein ; 

2.  In  other  cases,  the  justice  must  hear  the  evidence  of  the 
plaintiff,  and  render  judgment  for  such  sum  only  as  appears  by 
the  evidence  to  be  just,  but  in  no  case  exceeds  the  amount  speci- 
fied in  the  complaint.* 

1  BenL  &  Bal.  Ann.  Codes  &  Stats.,  see.  1858. 

§  1286.    Oregon— Authority  of  Justices  to  Try  Casef(  Assigned  to 
Them. 

The  original  process  shall  be  returnable,  and  the  parties  sum- 
moned required  to  appear  before  the  presiding  justice  or  the 
associate  justice,  to  be  designated  by  the  presiding  justice,  at  his 
office ;  but  all  complaints,  answers,  and  other  pleadings  and  papers, 
required  to  be  filed,  shall  be  filed,  and  a  record  of  all  such  actions, 
suits  and  proceedings  made  and  kept  in  the  clerk's  office  afore- 
said ;  and  each  justice  shall  have  power,  jurisdiction,  and  authority 
to  hear,  try  aaid  determine  any  action,  €puits  or  proceedings  so 
commenced,  and  which  shall  have  been  made  returnable  before 
him,  or  may  be  assigned  or  transferred  to  him,  or  any  motion, 
application,  or  issue  therein  (subject  to  the  constitutional  right 
of  trial  by  jury)  and  to  make  any  necessary  and  proper  orders 
therein.^ 

1  Lord's  Or.  Laws,  see.  3173w 

§  1287.    Colorado— When  Defendant  Does  not  Appear  Plaintiff 
may  Prove  Demand. 

If  the  defendant,  being  served  with  process,  do  not  appear  at 
the  hour  appointed  for  his  appearance  in  such  process,  or  in  one 
hour  thereafter,  and  no  sufficient  reason  is  assigned  to  the  justice 
why  he  or  she  does  not  appear,  then  the  justice  shall  proceed  to 
hear  and  determine  the  cause,  in  the  absence  of  said  defendant, 
but  shall  not  give  judgment  for  the  plaintiff,  unless  the  said  plain- 
tiff fully  prove  his  demand,  in  the  same  manner  as  if  the  defendant 
had  been  present  and  denied  the  same.^ 

1  (Colo.)  Bev.  Stats.  1908;  sec.  3730. 
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§  1288.    Oolorado— When  Plaintiff  Does  not  Appear  Suit  Dis- 
missed. 

If  the  plaintiff  or  his  agent  do  not  appear  at  the  time  appointed 
for  the  trial  aforesaid,  and  no  su£Scient  reason  be  assigned  to  the 
justice  why  the  plaintiff  or  his*  agent  does  not  appear,  the  justice 
must  dismiss  the  suit  and  the  plaintiff  shall  pay  the  costs,  unless 
the  defendant  consent  that  such  suit  shall  be  continued  to  another 
day,  in  which  case  the  same  proceedings  shall  take  place  at  a 
second  day  so  fixed  for  the  trial  as  above  provided;  but  this 
section  does  not  require  the  dismissal  of  a  suit  on  a  note  placed 
in  the  hands  of  a  justice  for  collection.* 

1  (Ck)lo.)  Bey.  Stats.  1908^  soc.  3731. 

§  1289.    Stipulation  of  Facts^Form. 

[Title  of  Court  and  Cause.] 

It  is  stipulated  between  the  parties  hereto  as  follows:  [Here  state 
agreed  facts.] 

It  is  further  stipulated  that  this  controversy  shall  be  and  the 
same  is  hereby  submitted  for  judgment  without  further  testimony. 

Dated ,  19 . 

[Signed  by  the  parties.] 

State  of  California, 
County  of  Lake, — ss. 

and ,  being  each  duly  sworn,  say  each  for 

himself,  and  not  one  for  the  other,  that  the  statements  contained 
in  the  foregoing  stipulation  are  true,  and  occurred  precisely  as 
therein  stated ;  that  this  proceeding  is  instituted  in  good  faith  to 
determine  the  rights  of  said  parties. 

[Subscribed  and  sworn  to.] 

[Indorsed,  filed,  etc.] 


§§  1290, 1291  hillteb's  justices'  cods.  506 


CHAPTER  LVni. 

POSTPONEMENT. 

f  1290.  Time  when  trial  must  be  eomm«ncedi 

§  1291.  PoBtponemeat  of  trial  by  the  court. 

§  1292.  PoBtponement  of  trial  by  consent  of  pariiefl. 

S  1293.  Postponement  of  trial  bj  application  of  partieSi 

§  1294.  Showing  on  application  for  postponement. 

§  1295.  Effect  of  postponement  where  defendant  is  under  arrest. 

§  1296.  Power  of  postponement. 

9  1297.  Undertaking  bj  defendant  under  arrest  on  application  for  postpone 
ment. 

9  1298.  Undertaking  hj  defendant  on  adjournment  of  trial — Form* 

§  1299.  Testimony  of  attending  witness  to  be  taken. 

9  1300.  Adjournment  for  longer  than  ten  days — ^Undertaking. 

9  1301.  Notice  of  exception  to  sureties  on  undertaking  for  adjournment- 
Form. 

9  1302.  Colorado — Continuance — Ten  days — Consent. 

9  1303.  Nonresident  witness — Continuance — ^Deposition. 

9  1304.  Washington — Continuance  not  to  exceed  sixty  days. 

9  1305.  Affidavit  for  continuance — Form. 

9  1306.  Oregon — Postponement  of  trial. 

9  1307.  Oregon — Postponement  discharges  from  arrest,  when, 

9  1308.  Oregon — ^When  postponement  must  not  be  granted. 

9  1309.  Oregon — Party  entitled  to  one  hour,  justice  may  postpone  proceed- 
ings. 

§  1290.    Time  When  Trial  must  be  Coxninenced. 

Unless  postponed,  as  provided  in  this  chapter,  or  imkss  trans- 
ferred to  another  court,  the  trial  of  the  action  must  commence 
at  the  expiration  of  one  hour  from  the  time  specified  in  the  notice 
mentioned  in  section  eight  hundred  and  fifty  of  the  Code  of  Civil 
Procedure,  and  the  trial  must  be  continued,  without  adjournment 
for  more  than  twenty-four  hours  at  any  one  time,  until  all  the 
issues  therein  are  disposed  of.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  873. 

§  1291.    Postponement  of  Trial  by  the  Court. 

The  court  may,  of  its  own  motion,  postpone  the  trial  :^ 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  by 

an  order  of  the  court  for  the  trial,  the  court  is  engaged  in  the  trial 

of  another  action; 
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2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  plead- 
ings, or  the  allowance  of  time  to  make  such  amendment  or  to  plead, 
a  postponement  is  rendered  necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of  fact, 
and  a  jury  has  been  demanded. 


1  (Cal.)  Kerr'B  Cyc.  C.  C.  P.,  Bee, 

874;    (Ariz.)    Rev.   Stats.   IMl,  sec. 

'2076;  (Idaho)  Rev.  Codes,  sec.  4702; 

Hall  r.  Kerrigan,  135  Oal.  4,  6,  7,  68 

Pae.  868. 


Nebraska. — Ann.  Stats.,  see.  1901; 
Langlej  y.  Afthe|  38  Neb.  54,  56  N. 
W.  720. 


§  1292.    Postponement  of  Trial  by  Consent  of  Parties. 

The  court  may,  by  consent  of  the  parties,  given  in  writing,  or  in 
open  court,  postpone  the  trial  to  a  time  agreed  upon  by  the  parties.* 


1  (Cal.)  Kerr'fl  Cjc.  C.  C.  P.,  sec. 
875;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3G36;  (Ariz.)  Rev.  Stats.  1901, 
sec.  2076;  (N.  D.)  Rev.  Codes  1905, 
sec.  8372;  (Or.)  Lord's  Oregon  Laws, 
sec.  115;  (Wash.)  R.  &.  B.  Codes, 
sec.  1847;  (Idaho)  Rev.  Codes,  see. 
4703;  (Mont.)  Rev.  Codes  1907,  sec. 
7035  (S.  D.)  Comp.  Laws  1910,  sec. 
57,  p.  544;  (Utah)  Comp.  Laws  1907, 
sec.  3711;  (Wyo.)  Comp.  Stats.  1910, 


sec.  5202;  (Okl.)  Comp.  Laws  1909, 
sees.  6344-6346;  (Neb.)  Cobbey's 
^nn.  Stats.,  sec.  1903;  (Ean.)  Pass- 
ler's  Gen.  Stats.  1909,  sec.  6445; 
(Colo.)  Mills'  Ann.  SUts.  1905,  aec. 
2646. 

Nebraska. — Ann.  Stats.,  see.  1902; 
Ooombs  V.  Brenklander,  29  Neb.  588, 
45  N.  W.  929;  Moran  v.  McCullum, 
50  Neb.  449,. 6»N.  W.  938. 


§  1293.    Postponement  of  Trial  by  Application  of  Parties. 

The  trial  may  be  postponed  upon  the  application  of  either  party, 
for  a  period  not  exceeding  four  months.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  876;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3636;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2076;  (N.  D.)  Rev.  Codes 
1905,  sec.  8371;  (Or.)  Lord's  Oregon 
Laws,  sec.  115;  (Wash.)  B.  &  B. 
Codes,  sec.  1847;  (Idaho)  Bev.  Codes, 
sec.  4704;  (Mont.)  Bev.  Codes  1907, 
sec.  7036;  (S.  D.)  Comp.  Laws  1910, 


sec.  58,  p.  544;  (Utah)  Comp.  LawB 
1907,  sec.  3712;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5207;  (Okl.)  Comp.  Laws 
1909,  sec.  €345;  (Neb.)  Cobbey's 
Ann.  Stats.,  sees.  1901,  1902;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sees. 
6446,  6447;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sec.  2646. 


§  1294.    Showing  on  Application  for  Postponement. 

The  party  making  the  application  must  prove,  by  his  own  oath  or 
otherwise,  that  he  cannot,  for  want  of  material  testimony,  w^hich 
he  expects  to  procure,  safely  proceed  to  trial,  and  must  show  in 
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what  respect  the  testimony  expected  is  material,  and  that  he  has 
used  due  diligence  to  procure  it,  and  has  been  unable  to  do  so.^ 


1  See  (Cal.)  Kerr'a  Cyc.  C.  0.  P., 
8&C.  876;  (Idaho)  Bev.  Codes,  see. 
4704. 

Although  the  granting  by  a  justice's 
court  of  a  motion  for  a  continuance, 
without  anj  affidavit  or  other  legal 
evidence  showing  the  necessity  there- 
for, is  error,  yet  the  commission  of 
such  an  error  will  not  authorize  the 
supreme  court  to  direct  the  justice  by 
writ  of  mandate  to  dismiss  the  ac- 
tion: Whaley  v.  King,  92  Oal.  431,  28 
Pac.  579. 


A  justice  of  the  peace  granted  a 
continuance  of  an  action  on  an  affi- 
davit by  defendant's  attorney,  who, 
when  the  case  was  called,  asked  for  a 
further  continuance  on  the  affidavit 
filed,  another  filed  by  him  at  the  time, 
and  his  own  testimony.  Held,  the  re- 
fusal to  grant  his  application  was 
mere  error,  reviewable  only  on  appeal 
to  the  superior  court,  and  not  .by 
writ  of  review,  and  did  not  operate 
to  devest  the  justice  of  jurisdiction: 
Bisque  v.  Herrington,  139  Gal.  1,  72 
Pac.  33«. 


§  1295.    Effect   of  Postponement  Where  Defendant  is  Under 
Arrest. 

If  the  application  is  on  the  part  of  the  plaintiff,  and  the  defend- 
ant is  under  arrest,  a  postponement  for  more  than  three  hours  dis- 
charges the  defendant  from  custody,  but  the  action  may  proceed, 
notwithstanding,  and  the  defendant  is  subject  to  arrest  on  execu- 
tion, in  the  same  manner  as  if  he  had  not  been  discharged.^ 

1  See  Kerr's  Cyc,  C.  C,  P.,  sec.  876. 

« 

§  1296.    Power  of  Postponement. 

A  justice's  court,  after  overruling  a  demurrer  interposed  by  the 
defendant  to  the  complaint,  has  the  power,  under  section  874  of 
the  Code  of  Civil  Procedure,  to  allow  the  defendant  two  days  in 
which  to  answer  the  complaint  and  to  postpone  the  trial  for  that 
period;  and  the  justice  cannot  be  compelled  by  mandamus  to 
render  judgment  by  default  against  the  defendant.** 

1  Hall  V.  Kerrigan,  135  Cal.  4,  66  Pac.  868. 

§  1297.  Undertaking  by  Defendant  Under  Arrest  on  Application 
for  Postponement. 
If  the  application  is  on  the  part  of  a  defendant  under  arrest,  be- 
fore it  can  be  granted  he  must  execute  an  undertaking,  with  two  or 
more  suflScient  sureties,  to  be  approved  by,  and  in  a  sum  to  be  fixed 
by,  the  justice,  to  the  effect  that  he  will  render  himself  amenable  to 


509  POSTPONEMENT.  {§  1298, 1299 

the  process  of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein ;  or  that  the 
sureties  will  pay  to  the  plaintiff  the  amount  of  any  judgment  which 
he  may  recover  in  the  action,  not  exceeding  the  amount  specified  in 
the  undertaking.  On  filing  the  undertaking,  the  justice  must  order 
the  defendant  to  be  discharged  from  custody.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  876. 

§  1298.    Undertaking  by  Defendant  on  Adjournment  of  Trial — 
Form. 

[Title  of  Court  and  Cause.] 

Whereas,  the  defendant  in  the  above-entitled  action  is  under 
arrest,  and  has  applied  for  an  adjournment  of  the  trial,  now, 

therefore,    we,    the    undersigned,   : ,    as    principal,    and 

and ,  as  sureties,  do  undertake  in  the  sum  of 

dollars,  on  the  part  of  said  defendant,  that  if  the  defendant 

be  discharged  from  arrest,  that  he  will  at  all  times  render  himself 
amenable  to  the  process  of  the  court  during  the  pendency  of  the 
said  action,  and  such  as  may  be  issued  to  enforce  the  judgment 
therein;  or  that  we  will  pay  to  the  plaintiff  the  amount  of  any 
judgment  which  he  may  recover  in  said  action,  not  exceeding  the 
sum  of dollars  aforesaid. 

[Signed,  dated,  and  justified  by  the  sureties  the  same  as  in  other 
undertakings.] 

§  1299.    Testimony  of  Attending  Witness  to  be  Taken. 

The  party  making  the  application  must,  if  required  by  the  ad- 
verse party,  consent  that  the  testimony  of  any  witness  of  such  ad- 
verse party,  who  is  in  attendance,  may  be  then  taken  by  deposition 
before  the  justice,  and  that  the  testimony  so  taken  may  be  read  on 
the  trial,  with  the  same  effect,  and  subject  to  the  same  objections, 
as  if  the  witness  was  produced ;  but  the  court  may  require  the  party 
making  the  application  to  state,  upon  afiSdavit,  the  evidence  which 
he  expects  to  obtain  ;and  if  the  adverse  party  thereupon  admit  that 
such  evidence  would  be  given,  and  that  it  be  considered  as  actually 
given  on  the  trial,  or  offered  and  overruled  as  improper,  the  trial 
must  not  be  postponed.* 

1  See  Kerr's  Cyc.  C.  0.  P.,  sec.  876. 
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§  1300.    Adjournment  for  Longer  Than  Ten  Days — ^Undertaking. 

No  adjournment  must,  unless  by  consent,  be  granted  for  a  period 
longer  than  ten  days,  upon  the  application  of  either  party,  except 
upon  condition  that  such  party  file  an  undertaking,  in  an  amount 
fixed  by  the  justice,  with  two  sureties,  to  be  approved  by  the  justice, 
to  the  effect  that  they  will  pay  to  the  opposite  party  the  amount  of 
any  judgment  which  may  be  recovered  against  the  party  applying, 
not  exceeding  the  sum  specified  in  the  undertaking.^ 

1  (Cal.)  Kerr'g  Cyc.  C.  C.  P.,  sec.  877;  (Idaho)  Eev.  Codes,  sec.  4705. 

§  1301.    Notice  of  Exception  to  Sureties  on  Undertaking  for  Ad- 
journment— ^Form. 

[Titlo  of  Court  and  Cause.] 

You  and  each  of  you  will  please  take  notice  that  plaintiff 
excepts  to  defendant's  sureties  on  his  undertaking  for  the  ad- 
journment of  said  action  filed  herewith. 

[Signed]     . 

§  1302.    Colorado — Continuance — ^Ten  Days — Consent. 

Previous  to  commencement  of  any  trial  before  a  justice  of  the 
peace,  either  party  may  move  to  have  such  trial  put  off  for  a  time 
not  exceeding  ten  days,  upon  making  proof,  either  upon  his  own 
oath  or  that  of  a  credible  witness,  that  the  said  party  cannot  safely 
proceed  to  trial  on  account  of  any  other  cause  or  disability  which 
would  prevent  him  from  obtaining  justice  at  such  trial;  and  if 
the  justice  be  satisfied  that  the  party  so  applying  cannot  safely 
proceed  to  trial,  and  also  that  the  party  so  applying  has  used  due 
diligence  to  be  ready  at  the  time  of  trial  first  appointed,  and  that 
his  not  being  ready  is  not  the  effect  of  such  party's  own  neglect 
or  intention,  then  the  said  justice  shall  order  the  trial  of  said 
cause  to  be  deferred  to  another  day  and  hour,  within  ten  days,  to 
be  by  him  appointed,  and  the  party  praying  such  continuance  shall 
pay  all  costs  occasioned  thereby ;  provided,  the  justice  may  at  any 
time  continue  any  case  without  oath,  if  the  parties  consent,  or  if 
but  one  party  be  present  and  shall  consent,  or  if  he  shall  deem 
it  essential  to  justice  to  do  so  for  any  good  cause  shown,^ 

1  (Colo.)  Bev.  Stats.  1008;  sec  a73d. 
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§  1303.    Colorado — ^Nonresident   Witness — Continuance— Deposi- 
tion. 

In  all  cases  before  justices  of  the  peace  either  party  may  have 
the  case  continued  any  reasonable  time,  not  exceeding  one  month, 
for  the  purpose  of  taking  depositions  in  conformity  to  the  manner 
of  taking  and  returning  depositions  of  nonresident  witnesses  in 
the  district  courts,  in  this  state.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3739. 

§  1304.    Washington — Continuance  not  to  Exceed  Sixty  Days. 

When  the  pleadings  of  the  parties  have  taken  place,  the  justice 
must,  upon  the  application  of  either  party  if  the  defendant  be  not 
under  arrest,  and  sufficient  cause  be  shown  on  oath,  continue  the 
case  for  any  time  not  exceeding  sixty  days.  If  the  continuance 
be  on  account  of  absence  of  testimony,  it  must  be  for  such  reason- 
able times  as  will  enable  the  party  to  procure  such  testimony,  and 
be  at  the  cost  of  the  party  applying  therefor,  unless  otherwise 
ordered  by  the  justice ;  and  in  all  other  respects  must  be  governed 
by  the  law  applicable  to  continuance  in  the  superior  court.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stata.,  sec.  1847. 

§  1305.    Affidavit  for  Continuance — Fomou 

[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  says:  That  he  cannot  safely  go  to 

trial  before  [ninety]  days  from  the  date  hereof,  on  account  of  the 

absence  of ,  who  is  a  material  witness  for  the  defendant ; 

that  the  evidence  of  the  said is  material  for  defendant  !s 

defense;  that  he  will  prove  by  said  witness  that  [here  state  the 
facts  the  witness  will  testify  to].  And  defendant  says  that  the 
said  facts  cannot,  to  his  knowledge,  be  proved  by  any  other  wit- 
ness ;  and  that  the  application  is  not  made  for  delay,  but  that  jus- 
tice may  be  done  in  the  premises,  and  affiant  believes  that,  if  the 
case  be  continued  for  three  months,  he  will  be  able  to  have  said 
witness  present  to  testify  as  aforesaid. 

[Dated,  signed,  and  sworn  to.] 

§  1306.    Oregon— Postponement  of  Trial. 

When  a  cause  ia  at  issue  upon  a  question  of  fact,  the  justice 
must,  upon  sufficient  cause  shown  on  the  application  of  either 
party  postpone  the  trial,  for  a  period  not  exceeding  sixty  days.* 

i  Lord's  Or.  Laws,  sec  2429. 
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§  1307.    Oregon— Postponement  Discbarges  from  Arrest,  When. 

When  the  defendant  is  in  custody,  a  postponement  of  the  trial 
granted  upon  the  application  of  the  plaintiff  for  a  longer  period 
than  one  day  discharges  the  defendant  from  arrest,  and  in  such 
case  the  justice  must  indorse  upon  the  writ  of  arrest,  *'The  de- 
fendant is  discharged  from  custody  upon  the  within  process," 
and  sign  the  same  with  his  name  and  office.^ 

i  Lord's  Or.  Laws,  sec.  2430. 

§  1308.    Oregon — ^When  Postponement  must  not  be  Granted. 

An  application  for  the  postponement  of  the  trial  must  not  be 
granted  unless  the  party  applying  therefor,  if  required  by  the 
adverse  party,  consent  to  take  the  deposition  of  any  witness  of 
such  adverse  party  then  in  attendance  upon  the  court.  If  the 
consent  is  given,  the  justice  must  take  such  deposition,  and  the 
same  may  be  read  on  the  trial,  subject  to  the  same  objections  as 
if  the  witness  was  prejsent  and  gave  the  testimony  orally,^ 

1  Lord's  Or.  Laws,  sec.  2431. 

§  1309.    Oregon— Party  Entitled  to  One  Hour,  Justice  may  Post* 
pone  Proceedings. 

A  party  is  entitled  to  one  hour,  in  which  to  make  his  appearance 
after  the  time  specified  in  the  summons,  and  not  otherwise,  and 
if  the  justice  be  then  actually  engaged  in  other  official  business, 
he  may,  on  his  own  motion,  postpone  further  proceedings  in  the 
case  until  such  official  business  has  been  completed  or  he  can  be 
disengaged  therefrom.* 

1  Lprd's  Or.  Laws^  sec.  2519. 
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CHAPTER  LIX. 

JURY  IN  JUSTICES'  COURTS. 
ARTICLE  L 

IN  GENERAL. 

i  1310.  Jurj  in  justices'  courts — Issue  of  fact,  when  tried  bj  a  jurj. 

S  1311.  Jurors — What  persons  competent. 

i  1312.  Who  incompetent. 

i  1313.  Who  are  exempt. 

§  1314.  Affidavit  of  claim  to  exemption. 

8  1315.  Exemption,  affidavit  claiming — Form. 

§  1310.    Jury  in  Justices'  Courts— Issue  of  Fact,  When  Tried  by 
a  Jury. 
An  issue  of  fact  must  be  tried  by  a  jury  unless  a  jury  is  waived, 
in  which  case  it  must  be  tried  by  the  court.* 

i  See  Kerr's  Cyc.  G.  G.  P.,  sec.  S82,  and  also  sec.  592  and  cases  there  cited. 

§  1311.    Jurors — ^What  Persons  Competent. 

A  person  is  competent  to  act  as  juror  if  he  be: 
.  1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one  years, 
who  shall  have  been  a  resident  of  the  state  one  year,  and  of  the 
county,  or  city  and  county,  ninety  days  before  being  selected  and 
returned ; 

2.  In  possession  of  his  natural  faculties,  and  of  ordinary  intelli- 
gence, and  not  decrepit ; 

3.  Possessed  of  sufficient  knowledge  of  the  English  language; 

4.  Assessed  on  the  last  assessment-roll  of  the  .county,  or  city  and 
county,  on  property  belonging  to  him.* 


1  (Cal.)  Kerr's  Cyc.  C.  G.  P.,  sec. 
198;  (Nev.)  Cutting's  Comp.  Laws, 
see.  3867;  (Ariz.)  Eev.  Stats.  1901, 
sees.  2780,  2781;  (N.  D.)  Ber. 
Codes  1905,  sec.  8415;  (Tex.)  Sayles' 
Tex.  Civ.  Stats.  1897,  art.  1619; 
(Or.)  B.  ft  C.  Codes,  sees.  2441-2468; 
Lord's  Oregon  Laws,  sees.  2<J92- 
2745;  (Wash.)  B.  ft  B.  God<es,  1849; 

33 


sees.  947-1849;  (Idaho)  Bev.  Codes, 
sec.  3941;  (Mont.)  Bev.  Codes  1907, 
sec.  6337;  (Utah)  Comp.  Laws  1907, 
sec.  1297;  (Wyo.)  Comp.  Stats.  1910, 
see.  978 ;  (Okl.)  Comp.  Laws  1909,  sees. 
3991,  6359;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1915;  (Kan.)  Dassler's 
Gen,  Stats.  1909,  sec.  6462;  (Colo.) 
Mills'  Ann.  Stats.   1905,  sec.  2658; 
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(N.  M.)  Comp.  Laws  1897,  sec. 
3267.  See  People  v.  Leonard, 
10«  Cal.  302,  318,  39  Pac.  617; 
People  V.  Arceo,  32  Cal.  40;  Peo- 
ple V.  Searcey,  121  Cal.  1,  53 
Pac.  359;  People  v.  Roberts,  6  Cal. 
215;  People  v.  Chung  Lit,  17  Cal. 
320,  322;  People  ▼.  Romero,  18  Cal. 
89;  People  v.  Coffman,  24  Cal.  230, 
234;  People  t.  Henderson,  28  Cal. 
465,  469;  People  v.  Martier,  58  Cal. 
262,  267.  See  Kerr's  Cyc.  Pol.  Code, 
sec.  62;  Const.  1879,  art.  2,  sec.  4,  art. 
20,  sec.  12;  People  v.  Cochran,  61  CaL 
548,  553;  Houghton  v.  Market  St. 
Ey.  Co.,  1  Cal.  App.  576,  581,  82 
Pac.  972;  Kitts  v.  Superior  Court, 
5  Cal.  App.  462,  465,  90  Pac.  977, 
979. 


Colorado. — Deitz  ▼.  City  of  Cen- 
tral, 1  Colo.  331;  Colo.  Springs  Co. 
T.  Hewitt,  3  Colo.  277. 

Idaho. — Territory  t.  Evans,  2  Ida- 
ho, 651,  23  Pac.  232. 

Utah. — Reece  t.  Knott,  8  Utah, 
451,  24  Pac.  757;  Conway  v.  Clin- 
ton, 1  Utah,  215;  U.  S.  v.  Reynolds 

1  Utah,  227;  McPherson  v.  McCar- 
rick,  22  Utah,  232,  61  Pac.  1004. 

Washington. — Hays    v.    Territory, 

2  Wash.  Tcr.  286,  289;  Harland  v. 
Territory,  3  Wash.  Ter.  131;  Red- 
ford  y.  Spokane  St.  R.  Co.,  15  Wash. 
419;  State  v.  Holedger,  15  Wash. 
443;  State  t.  Lattin,  19  Wash.  57; 
McKnight  t.  Seattle,  39  Wash.  516. 


§  1312.    Who  Incompetent. 
A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  pre- 
ceding section ; 

2.  Who  has  been  convicted  of  malfeasance  in  office  or  any  felony 
or  other  high  crime;  or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of  record  m 
the  state  within  a  year,  as  provided  in  section  2  of  the  Code  of 
Civil  Procedure,  or  who  has  been  drawn  as  a  grand  juror  in  any 
such  court  and  served  as  such  within  a  year,  and  been  discharged. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any  court  of 
record  in  this  state  is  not  competent  to  act  as  a  trial  juror  in  any 
such  court. 

And  a  person  who  is  serving  as  a  trial  juror  in  any  court  of  this 
state  is  not  competent  to  act  as  a  grand  juror  in  any  such  court.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
199,  as  amended  (Cal.)  Stats.  1909,  p. 
977;  (Nev.)  Cutting's  Corap.  Laws, 
sec.  3867;  (Ariz.)  Rev.  Stats.  1901, 
sec.  27&2;  Lord's  Oregon  Laws,  sec. 
2692;  (N.  D.)  Rev.  Codes  1905,  sec. 
8415;    (Or.)    B.    &    C.    Codes,    sec. 


2441;  (Wash.)  R.  &  B.  Code«,  sec. 
95;  (Idaho)  Rev.  Codes,  sec.  3942; 
(Mont.)  Rev.  Codes  1907,  sec.  6338; 
(Utah)  Comp.  Laws  1907,  sec.  1298; 
(Wyo.)  Comp.  Stats.  1910,  sec. 
979;  (Okl.)  Corap.  Laws  1909,  sec. 
3991;   People  v.  Leonard,  106   Cal. 
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302,   318,   39   Pac.    617;    People   t.  Idaho.— Territory  y.  Evans,  2  Ida- 

Owens,   123   Gal.   482,  487,  56   Pac.  ho,  651,  23  Pac.  232. 

251;  People  t.  Warner,  147  Cal.  546,  Utah.— Ck)mp.  Laws,  sec.  12»8;  U. 

82  Pac.  196;  Houghton  y.  Market  St.  8.  v.  Bamett,  5  Utah,  131,  13  Pae. 

B.  Co.,  1  CaL  App.  576,  82  Pae.  972.  237. 

§  1313.    Who  are  Exempt. 
A  person  is  exempt  from  liability  to  act  as  a  juror  if  he  be : 

1.  A  judicial,  civil,  or  military  ofiScer  of  the  United  States,  or  of 
this  state ; 

2.  A  person  holding  a  county,  city  and  county,  city,  town  or 
township  office; 

3.  An  attorney  at  law,  or  the  clerk,  secretary  or  stenographer  of 
an  attorney  at  law; 

4.  A  minister  of  the  Gospel,  or  a  priest  of  any  denomination  fol- 
lowing his  profession ; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist  actually  engaged  in  the 
business  of  dispensing  medicines; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hospital,  asy- 
lum, or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attendant 
of  the  state  prison  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of  this 
state; 

10.  An  express  agent,  mail  carrier,  or  a  superintendent,  em- 
ployee, or  operator  of  a  telegraph  or  telephone  company  doing  a 
general  telegraph  or  telephone  business  in  this  state,  or  keeper  of 
a  public  ferry  or  toll-gate ; 

11.  An  active  member  of  the  national  guard  of  California,  or  an 
active  member  of  a  paid  fire  department  of  any  city  and  county, 
city,  town,  or  village  in  this  state,  or  an  exempt  member  of  a  duly 
organized  fire  company; 

12.  A  superintendent,  engineer,  brakeman,  motorman,  or  con- 
ductor on  a  railroad. 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in  this 
state,  upon  a  regular  panel,  who  has  served  as  such  within  a  year 
or  a  person  drawn  or  summoned  as  a  juror  in  any  such  court  who 
has  been  discharged  as  a  juror  within  a  year  as  hereinafter  pro- 
vided; provided,  however,  that  in  counties  having  less  than  five 
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thousand  population  the  exemption  provided  by  this  subdivision 
does  not  apply.* 

1  (Cal.)  Kerr'8  Oye.  C.  C.  P.,  sec.  Bee.  1299;  (Wjo.)  Gamp.  Stats.  1910, 

200  as  amended   (Cal.)    Stats.   1907,  see.  980;    (Okl.)   Oomp.  Laws   1909, 

p.  885;  (Nev.)  Cutting's  Comp.  Laws,  sec.  3991.     See  Kerr's  Cyc.  Pen.  Code, 

sec.   3870    (Ariz.)    Bev.   Stats.   1901,  sec.  1075;  People  v.  Owens,  123  Cal. 

sec.  2783;  (N.  D.)  Rev.  Codes  1905,  482,  486,  56  Pac.  251. 

'*'•  ^5^',if  "^'^   ^'  *  ^'  ^^^"'^  Washington.-State   v.   Oark,   34 

12'.  !;.  ^  f^«^  ^r^  ^''^'"'  "''''  ^a^J»-  485;  Heasley  v.  Nichols,  38 
3943;  (Mont.)  Bev.  Codes  1907,  see.       ^^^j^   ^g^ '  ^  ' 

6339;     (Utah)     Comp.    Laws    1907, 

§  1314.    Affidavit  of  Claim  to  Exemption. 

If  a  person,  exempt  from  liability  to  act  as  a  juror  as  provided 
in  section  two  hundred  of  the  Code  of  Civil  Procedure,  be  sum- 
moned as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his  office, 
occupation  or  employment ;  and  such  affidavit  shall  be  delivered 
by  the  clerk  to  the  judge  of  the  court  where  the  name  of  such 
person  is  called,  and  if  sufficient  in  substance,  shall  be  received 

as  an  excuse  for  nonattendance  in  person.    The  affidavit  shall 

« 

then  be  filed  by  the  clerk.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  202.  from    his    personal    attendance    in 
The  object  of  this  section  is  to  pre-  court  to  present  his  excuse,  partiea- 
vent  the  inconvenience  to  the  public  larly  when  he  resides  at  a  great  dis- 
ss well  as  to  the  person  summoned,  tance  from  the  plac«  where  the  court 
which  in  many  instances  would  result  is  held. 

§  1316.     Exemption,  Affidavit  Claiming— FomL 

State  of  California, 
County  of , — ss. 

,  being  duly  sworn,  says:  That  on  the  day  of 

,  he  was  summoned  to  appear,  before  the  said  justice  of 

the  peace,  at  his  office,  in  said  township,  on  the  day  of 

,  A.  D.  19 ,  at  the  hour  of o'clock M.  to 

serve  as  a  juror  in  the  matter  of  the v. .    That  he 

is  [here  state  the  office,  occupation,  or  employment,  and  facts 
which  exempt  the  affiant  from  jury  duty].  Wherefore  affiant 
claims  exemption  from  jury  duty  in  said  action. 


[Signed] 
Subscribed  and  sworn  to. 
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AETICLE  n. 

JUBY  SUMMONING. 

i  1316.  Jurors — "Rj  whom  lummoned. 

9  1317.  Jurors — How  summoned. 

S  1318.  Attachment  and  fine  for  failure  to  attend. 

8  1319.  Order  for  jury— Form. 

§  1320.  Order  for  jury  to  be  summoned — Form. 

S  1321.  Notice  to  constable  to  summon  jurors — ^Form. 

S  1322.  Notice  to  juror — ^Form. 

fi  1323.  Betum  of  order  for  jury  and  indorsement. 

§  1324.  Betum  of  order  of  constable — ^Form. 

9  1325.  Jurors  to  be  excused  for  what  causes. 

§  1326.  Attachment  for  defaulting  jurors — ^Form. 

S  1327.  Washington — Venire  for  a  jury — Form. 

9  1328.  Oregon — Order  for  jury,  to  what  officer  directed. 

9  1329.  Oregon — Venire  for  jury — 'Form. 

9  1330.  Oregon — Service  and  return  of  order — Conduct  of  officer — ^Notice  to 

persons  served. 

9  1331.  Colorado-— Summons  to  jurors — ^Form. 

§  1316.    Jurors — ^By  Whom  Summoned. 

When  jurors  are  required  in  any  of  the  justices'  courts,  or  in  aqy 
police  or  other  inferior  court,  they  shall,  upon  the  order  of  the  jus- 
tice, or  any  one  of  the  justices  where  there  is  more  than  one,  or 
of  the  judge  thereof,  he  summoned  by  the  sheriff,  constable,  mar- 
shal, or  policeman  of  the  jurisdiction.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec  230,  as  See  Wittman  t.  Police  Court  of  San 
amended  (Oal.)  Btats.  1907,  p.  680.      Frandseo,  145  CaL  474,  78  Pac  1052. 

§  1317.    Jurors — ^How  Summoned. 

Jurors  must  be  summoned  from  the  persons  competent  to  serve 
as  jurors,  residents  of  the  city  and  county,  township,  city,  or  town 
in  which  such  court  has  jurisdiction,  by  notifying  them  orallj^  that 
they  are  summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required.* 

1  (Cal.)  Kerr's  Oyc.  C.  C.  P.,  sec.  gon  Laws,  sec.  2687;  (Wash.)  R.  ft 
231;  (Nev.)  Cuttings  Comp.  Laws,  B.  Codes,  sec.  1852;  (Idaho)  Rev. 
sec.  3540;  (Ariz.)  Rey.  Stats.  1901,  Codes,  sec.  3964;  (Utah)  Comp. 
sec.  2082;  (N.  D.)  Rev.  Codes  1905,  Laws  1907,  sec.  1321;  (Okl.)  Comp. 
sec.  8417;  (Tex.)  Sayles'  Tex.  Civ.  Laws  1909,  see.  6362;  (Neb.)  Cob- 
Stats.  1897,  arts.  1620,  1621;  (Or.)  beys'  Ann.  Stats,  sec.  1916;  (Kan.) 
B.  ft  C.  Codes,  see.  2439;  Lord's  Ore-  Dassler's  Gen.  Stats.  1909,  sec.  6463; 
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(Colo.)  Mills'  Ann.  Stats.  1905,  sec.  '       Colorado. — Colorado    Springs    Go. 
2660;    (N.    M.)    Comp.   Laws    1897,      T.  Hewitt,  3  Colo.  277. 
see.  826<7. 

§  1318.    Attachment  and  Fine  for  Failure  to  AttencL 

Any  juror  summoned,  who  willfully  and  without  reasonable  ex- 
cuse fails  to  attend,  may  be  attached  and  compelled  to  attend ;  and 
the  court  may  also  impose  a  fine  not  exceeding  fifty  dollars,  upon 
which  execution  may  issue.  If  the  juror  was  not  personally 
served,  the  fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be  heard.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  238. 

§  1319.    Order  of  Jury— Form. 

[Title  of  Court  and  Cause.] 

Present:  Hon.  T.  M.  V.,  Justice;  L.  M.  S.,  Plaintiff;  J.  W.  B.,  De- 
fendant. 

It  appearing  to  the  court  that  the  business  of  the  court  requires 
the  attendance  of  a  trial  jury  in  the  above-entitled  action. 

It  is  therefore  ordered  by  the  court  that  the  constable  of  the 
township  and  county  of  Santa  Cruz,  state  of  California,  forthwith 
summon  from  the  body  of  the  said  township  and  county  of  Santa 
Cruz,  but  not  from  the  bystanders,  the  following  good  and  lawful 
men  to  compose  the  panel  for  the  trial  of  said  cause  and  such 
persons  shall  have  the  necessary  qualifications  of  jurors :  [Insert 
name  of  jurors.] 

And  it  is  further  ordered  that  the  persons  summoned  as  afore- 
said to  be  and  appear  before  this  court,  at  the  courtroom  thereof 
of  Hon  T.  M.  v.,  justice  of  the  peace  in  the  county  of  Santa  Cruz, 
township  of  Santa  Cruz,  on  the  19th  day  of  May,  A.  D.  1907,  at 
the  hour  of  10  o'clock  A.  M.  of  said  day. 

§  1320.    Order  for  Jury  to  be  Summoned — ^Form. 

State  of  California, 
County  of  Lake, — ss. 

Township.    Before ,  Justice  of  the  Peace. 

To  the  Sheriff  or  Any  Constable  of  Said  County : 

You  are  hereby  commanded  to  summon  twenty-four  citizens 
qualified  to  serve  as  jurors,  to  be  and  appear  at  my  office  in  said 
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township,  in  said  county,  at o'clock M.  on  the 


day  of ,  19 ,  to  act  as  jurors  in  a  civil  action, 

wherein is  plaintiff,  and is  defendant ;  and  of 

this  writ  make  legal  service  and  due  return. 


Justice  of  the  Peace. 
Dated  the day  of ,  19 . 

[Indorsement] :  I  hereby  certify  that,  in  compliance  with  the 
within  writ,  I  have  summoned  the  following  named  persons  to 
act  as  jurors  in  the  within  mentioned  action,  to  wit:  [Names  of 
jurors.] 

Witness  my  hand  this day  of ,  19 . 


^  Constable. 

§  1321.    Notice  to  Constable  to  Summon  Jnrors^Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 
County  of  Santa  Cruz, 
Township  of  Santa  Cruz, — ss. 

To  the  Honorable  Constable  of  the  Above-entitled  Township: 

You  are  hereby  commanded  to  summon  thirty-six  citizens,  each 
one  of  whom  is  duly  qualified  to  act  as  juror  in  the  above- 
entitled  cause,  to  appear  before  me  on  the  21st  day  of  Septem- 
ber, 1907,  at  the  hour  of  ten  o'clock  A.  M.,  then  and  there  to  be 
examined  as  to  their  qualifications  to  act  as  jurors  in  the  above- 
entitled  cause.    Make  legal  service  and  d<ue  return  of  this  writ. 

M.  J.  B., 
J.  P. 

§  1322.    Notice  to  Juror— Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  Send  Greeting  to  J.  L.  W. : 
You  will  please  take  notice  that  you  are  hereby  directed  and 
required  to  appear  before  me,  J.  A.  C,  justice  of  the  peace  in 
and  for  the  above-entitled  court,  at  the  hour  of  ten  o'clock  A.  M. 
on  the  third  day  of  April,  1910,  then  and  there  to  be  examined 
as  to  your  qualifications  to  serve  as  a  juror  in  the  above-entitled 
cause.    Herein  fail  not,  under  penalty  of  the  law. 


§§132»-1326 
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§  1323.    Bettim  of  Order  for  Jmy  and  Indorsement. 

The  ofScer  summoning  sach  jurors  shall,  at  the  time  jSxed  in  the 
order  for  their  appearance,  return  it  to  the  court  with  a  list  of  the 
persons  summoned  indorsed  thereon.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
232;  (Ariz.)  Rev.  Stats.  1901,  sec. 
2082;  (N.  D.)  Bev.  Codes  1905,  sec. 
8417;  (Tex.)  Sayles'  Tex.  Oiv. 
Stats.  1897,  art.  1621;  (Or.)  B.  ft  C. 
Codes,  sees.  2439,  2440;  Lord's  Ore- 
gon Laws,  sees.  2687,  2688;  (Wash.) 
B.  &  B.  Codes,  sec.  1852;  (Idaho) 
Rev.  Codes,  sec.  3965;  (Utah)  Comp. 


Laws  1907,  see.  1322;  (Okl.)  Camp. 
Laws  1909,  sec.  6363;  (Neb.)  Cob- 
beys'  Ann.  Stats.,  sec.  1917;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  see. 
6464;  (Colo.)  MiUs'  Ann.  Stats. 
1905,  sees.  2660,  26dl;  (N.  M.) 
Comp.  Laws  1897,  sec.  3267. 

Nebraska. — ^Beach  t.  State^  27  Neb. 
398,  4S  N.  W.  177. 


§  1324.    Return  of  Order  of  Constable— Fomu 

[Title  of  Court  and  Cause.] 

I  hereby  certify  that  I  received  the  within  on  the  first  day  of 
September,  1907,  and  that  in  complianee  therewith  I  have  sum- 
moned the  following  citizens  of  said  Santa  Cruz  township  to  act 
as  jurors  in  the  above-entitled  cause:  [Insert  names  of  jurors.] 

§  1326.    Jurors  to  be  Excused  for  What  Causes. 

A  juror  shall  not  be  excused  by  a  court  for  slight  or  trivial 
cause  or  for  hardship  or  inconvenience  to  his  business,  but  only 
when  material  injury  or  destruction  to  his  property,  or  of  property 
intrusted  to  him,  is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his  absence.^ 


1  (Cal.)  Kerr'e  Oye,  C.  C.  P.,  sec. 
201;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1624;  (Wash.)  B.  &  B. 
Codes,  sec.  99;  (Idaho)  Bev.  Codes, 
sec.  3^45;  (Mont.)  Bev.  Codes  1907, 
sec.  6340;  (Utah)  Comp.  Lraws  1907, 
sec.  1300;  (Wyo.)  Comp.  Stats. 
1910,  sec.  981;    (Okl.)   Comp.  Laws 


1909,  sec.  3991.  See  Jackson  v. 
Baehr,  138  Cal.  266,  71  Pac.  167; 
People  V.  Arceo,  32  Cal.  40. 

Utah. — Oomp.  Laws,  sec.  1300; 
Anderson  v.  Wasatch  &  J.  V.  By. 
Co.,  2  Utah,  518;  Stat«  v.  Bates, 
25  Utah,  1,  69  Pac.  70. 


§  1326.    Attachment  for  Defaulting  Jurors— Form. 

[Title  of  Court  and  Cause.] 

People  of  the  State  of  California  to  the  SfheriflF  or  Constable  of 
Any  Court: 
You  are  hereby  commended  to  attach  the  body  of  L.  W.  C, 
a  defaulting  juror  in  the  above-entitled  cause.    You  are  further 
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directed  to  have  him  before  this  said  court  on  the  12th  day  of 
May,  1910,  at  ten  o'clock,  A.  M.;  that  then  and  there,  said  L.  W. 
C.  shall  show  cause  why  he  the  said  L.  W.  C.  should  not  be  pun- 
ished for  <5ontempt  of  court  for  his  failure  to  appear  and  serve 
as  a  juror  in  said  court  and  in  disobeying  the  orders  to  appear 
and  act  as  a  juror  in  said  cause. 

§  1327.    Washinifton— Venire  for  a  Jury— Form. 

State  of  Washington, 
County  ,- 


To  the  Sheriff  or  Any  Constable  of  Said  County: 

In  the  name  of  the  state  of  Washington,  you  are  hereby  com- 
manded to  summon  six  good  and  lawful  men  of  your  county,  to  be 
and  appear  before  the  undersigned,  one  of  the  justices  of  the  peace 

in  and  for  said  county,  on  the day  of ,  19 ,  at 

0  'clock  in  the noon  of  said  day,  at  his  office  in , 

to  make  a  jury  for  the  trial  of  a  civil  action  between , 


plaintiff,  and ,  defendant,  and  have  you  then  and  there 

this  writ. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 


§  1328.     Oregon— Order  for  Jury,  to  What  Officer  Directed. 

When  a  jury  has  been  demanded  by  a  party  to  an  action  in  the 
justice's  court,  the  justice  must  make  an  order  in  writing,  di- 
rected to  the  sheriff  of  the  county  or  to  any  constable  of  the 
precinct  or  to  any  marshal  or  policeman  authorized  to  act  as 
constable  therein,  commanding  him  to  summon  six  persons  to 
serve  as  jurors  in  the  action  between  the  parties,  naming  them, 
at  a  time  and  place  to  be  named  therein.  The  order  shall  require 
the  jurors  to  appear  before  the  justice  forthwith,  or  at  some  future 
time  to  which  the  trial  of  the  issue  may  be  postponed.^ 

i  Lord's  Or.  LawB,  see.  243e. 
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§  1329.    Oregtm— Venire  for  Juryr—PoniL 

Justice 's  Court  of  the  Precinct  of ,  State  of  Oregon,  County 

of . 


V. 


Civil  Action  to  Recover  Money  [or  as  the  case  may  be]. 

To  the  Sheriff  of  Such  County,  or  Any  Constable  of  Such  Pre- 
cinct, Greeting: 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded 
to  summon  six  good  and  lawful  men  of  the  precinct  aforesaid, 
qualified  to  serve  as  jurors  in  the  above-entitled  action,  to  be  and 
appear  before  the  undersigned,  a  justice  of  the  peace  for  such 
precinct,  at  the  office  of  such  justice,  in  such  precinct,  forthwith 
[or  at  a  day  or  hour  named,  as  the  case  may  be],  and  of  this  order 
make  legal  service  and  due  return  to  me. 

Given  under  my  hand,  etc. 

§  1330.    Oregon— Service  and  Return  of  Order— Conduct  of  Offi- 
cer— Notice  to  Persons  Served. 

The  officer  serving  the  order  for  a  jury  must  do  so  impartially, 
by  selecting  only  such  persons  as  he  knows,  or  has  good  reason  to 
believe,  are  qualified  according  to  law  to  serve  as  jurors  in  the 
court  to  which  they  are  summoned,  and  in  the  particular  action  for 
which  they  are  selected.  The  officer  must  serve  the  order  by 
giving  notice  to  each  person  selected  of  the  time  and  place  he  is 
required  to  appear,  and  for  what  purpose,  and  return  the  same 
according  to  the  direction  therein,  with  the  names  of  the  persons 
summoned,  verified  by  his  own  certificate.^ 

1  Lord's  Or.  Laws,  Bee.  24^9. 
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§  1331.    Colorado — Summons  to  Juror»— Form. 

The  following  shall  be  the  form  of  a  writ  for  summoning;  the 
jurors,  viz.: 

State  of  Colorado, 
County, — S8. 

The  People  of  the   State  of  Colorado  to  any  Constable  of  said 
County,  Greeting: 

We  command  you  to  summon lawful  men  of  your  county 

to  appear   before   me  at  ,  on   the  day  of , 

19 ,  who  are  not  of  kin  to  A  B,  plaintiflf,  or  to  C  D,  defendant, 

to  make  a  jury  between  said  parties  in  a  plea  of ,  because 

as  well  the  said  plaintiff  as  the  said  defendant  have  put  them- 
selves upon  the  country  for  trial;  and  have  you  then  and  there 
the  names  of  the  jury,  and  this  writ. 

Witness  my  hand  and  seal,  this day  of . 


.,  J  P.     [L.  S.]  ^ 


1  (Colo.)  Bey.  SUts.  1906,  sec  S752. 
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ARTICLE  nL 

SELECTION  OF  JUBY. 
f  1332.    Drawing  jurj. 
§  1333.    Jury— How  selected. 

9  1334.    Oregon — ^How  drawing  of  jury  is  conducted. 
S  1335.    Oregon — Jury  liat  for  justice's  court^  how  and  when  madfl. 

§  1332.    Drawing  Jury. 

At  the  time  appointed  for  a  jury  trial  in  justices',  police,  or 
other  inferior  courts,  the  list  of  jurors  summoned  must  be  called, 
and  the  names  of  those  attending  and  not  excused  must  be  written 
upon  separate  slips  of  paper,  folded  so  as  to  conceal  the  names, 
and  placed  in  a  box,  from  which  the  trial  jury  must  be  drawn.* 

1  Kerr's  Cyc.  C.  0.  P.,  sees.  250,  600;  (Utah)  C.  C.  P.,  sfic.  127;  (Idaho)  Bov. 
Stats.,  sec.  3973. 

§  1333.    Jury— How  Selected 

The  proper  practice  in  the  selection  of  a  jury  in  a  civil  case  is 
to  fill  the  panel,  and,  upon  one  of  the  jurors  being  challenged  for 
any  cause,  or  without  cause,  to  immediately  call  another  to  take 
his  place,  so  that  the  party  in  determining  whether  to  challenge 
or  not  may  do  so  with  the  full  panel  before  him.* 

1  (Cal.)  Kerr's  Oyc.  C.  C.  P.,  sec.  1909,  sec.  6469;   (Colo.)  Mills'  Ann. 

601;    (Nev.)    Cutting's  Comp.  Laws,  Stats.  1905,  sec.  2662;  (N.  M.)  Comp. 

sec.  3643;   (Ariz.)   Rev.  Stats.  1901,  Laws  1897,  sec.  3267.     See  Silcox  ▼. 

sees.  2085,  2086;  (N.  D.)  Rev.  Codes  Lang,  78  Cal.  118,  120,  123,  20  Pac 

1905,  sec.  8419;   (Tex.)  Sayles'  Tex.  297;  Vance  t.  Richardson,  110  Cal. 

Civ.    Stats.    1897,    art.    1631;     (Or.)  414,  416, 42  Pac.  909;  People  v.  Scog- 

B.  &  C.  Codes,  sec.  2478;  Lord's  Ore-  gins,   37    Cal.    676,    679;    Taylor     v. 

gon  Laws,  sec.   2761;    (Idaho)   Rev.  Western  Pac.  R.  Co.,  45  Cal.  323,  330. 

Codes,     sec.     4379;      (Mont.)     Rev.  -.j  ,.        tt  .. 

>-.  n      ',rxr^rr          n^*t^  \a   Tx  C  rv  Idaiio. — Heitmau    V.    Morffan,    10 

Codes  1907,  sec.  6740;  (S.  D.)  Comp.  _,  ,        _..     „^    „         ^„.    **  '.     , 

T           inin             ao       \:ak     /tt*  ux  Idsho,    562,    79    Pac.    22.5;     United 

Laws  1910,  sec.  68,  p.  545;    (Utah)  «x  .              l,          ^        «   ^,   . 

r.           T           i/vn-              otor-  n^j»  States  V.   Alexander,   2   Idaho,   386, 

Comp.   Laws   1907,   sees.   3137-3143;  '                   '          » 

(Wyo.)  Comp.  Stats.  1910,  sec.  4495; 

(Okl.)   Comp.  Laws  1909,  sec.  6368;  Utah.— Comp.    Laws,     sec.     3137; 

(Neb.)    Cobbey's    Ann.    Stats.,   sec.  People  v.  O'Loughlin,  8  Utah,  133^ 

1920;    (Kan.)    Dassler's  Gen.  Stats.  1  Pac.  653. 

§  1334.    Oregon— How  Drawing  of  Jury  is  Conducted. 

Whenever  jurors  are  to  be  drawn,  the  county  clerk  shall  take 
to  his  assistance  the  sheriff  or  a  justice  of  the  peace  for  the  county 
and  proceed  with  the  drawing  as  follows: 
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1.  The  clerk  shall  shake  the  box  containing  the  ballots  so  as  to 
iningle  them  as  much  as  possible; 

2.  He  shall  then  publicly  draw  out  of  the  box  as  many  ballots 
as  there  are  jurors  required ; 

3.  A  minute  of  the  drawing  shall  be  kept,  in  which  the  name 
contained  on  each  ballot  drawn  shall  be  entered  before  another 
ballot  can  be  drawn; 

4.  If,  when  the  whole  number  of  ballots  is  drawn,  it  appear  that 
a  person  whose  name  is  drawn  is  dead,  or  resides  out  of  the 
county,  that  fact  shall  be  entered  in  the  minute  of  the  drawing, 
and  the  ballot  containing  the  name  destroyed; 

5.  Another  ballot  must  then  be  drawn  in  the  place  of  that  de- 
stroyed, and  the  name  contained  thereon  shall  in  the  same  manner 

be  entered  in  the  minute  of  the  draiYing; 

6.  The  same  proceeding  shall  be  had  as  often  as  necessary  until 
the  requisite  number  of  ballots  is  drawn,  exclusive  of  those  ap- 
pearing to  be  dead  or  nonresidents; 

7.  The  minute  of  the  drawing  shall  then  be  signed  by  the  clerk 
and  the  attending  officer,  and  immediately  filed  in  the  office  of  the 
former;  provided,  that  in  districts  composed  of  no  more  than  one 
county  and  having  more  than  one  judge  of  the  circuit  court,  the 
assistance  of  the  sheriff  and  justice  of  the  peace  may  be  dispensed 
with,  and  that  said  drawing  shall'  in  all  cases  take  place  in  open 
court  in  the  presence  of  one  or  more  of  the  judges  of  said  court 
and  under  his  or  their  directions  and  the  minute  of  the  drawing 
shall  then  be  signed  by  the  clerk  and  the  judge  or  judges  under 
whose  direction  the  drawing  is  made.^ 

1  Lord's  Or.  Laws,  see.  1003. 

§  1335.    Oregon— Jury  List  for  Justice's  Court,  How  and  When 
Made. 

On  the  first  Monday  of  January  in  each  year,  the  justice  of  the 
peace  in  each  precinct  shall  call  to  his  aid  two  freeholders  of  the 
precinct,  and  otherwise  qualified  to  serve  as  jurors  therein,  and 
they  shall  proceed  to  select  and  make  from  the  persons  of  the  pre- 
cinct qualified  to  serve  as  jurors  in  justices'  courts  of  such  pre- 
cinct a  jury  list  for  such  precinct  for  the  following  year,  and  until 
another  is  selected.^ 

1  Lord's  Or.  Laws,  sec  2468. 
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ARTICLE  IV. 

CHALLENGES  TO  JTIET. 

S  1336.  Peremptory  challenge. 

S  1337.  How  challenges  are  taken. 

S  1338.  6roun<ts  of  challenge. 

S  1339.  Challenges  for  cause — ^How  tried. 

§  1340.  Colorado— Challenge  for  cause. 

§  1341.  Colorado — Summons  for  additional  jurors — ^Per«nptory  challenge. 

§  1342.  Colorado — Peremptory  challenges. 

S  1343.  Oregan — Insi^fficient   number   of   jurors,    others   to  be   summoned — 

Challenges. 

§  1344.  Oregon — Number  of  peremptory  challenges. 

§  1345.  Oregon — When  jury  must  be  drawn  from  jury  list, 

§  1346.  Oregon — Drawing  of  jury. 

S  1347.  Oregon — When  ballots  drawn  to  be  laid  aside. 

§  1348.  Oregon — Striking  jurors  fram  the  twelve  drawn. 

§  1349.  Oregon — Summoning  and  formation  of  jury  drawn  from  jury  list^ 

§  1350.  Oregon — Jurors  failing  to  attend  may  be  fined. 

S  1351.  Oregon — Jury,  how  selected,  etc. 

§  1336.    Peremptory  Ghallenge. 

The  challenges  are  either  peremptory  or  for  cause.  Each  party 
is  entitled  to  three  peremptory  challenges.  Either  party  may  chal- 
lenge for  cause  on  any  grounds  set  forth  in  section  602  of  the 
Code  of  Civil  Procedure.  Challenges  for  cause  must  be  tried  by 
the  justice.^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  (Mont.)  Bev.  Codes  1907,  sec.  6740; 

sec.     885;     (Nev.)     Cutting's    Comp.  (S.  D.)    Oomp.  Laws  1910,  sec.  251, 

Laws,  sec.  3258;    (Ariz.)    Bev.   Stats.  p.   363;    (Utah)    Comp.   Laws    1907, 

1901,  sec.  2085;    (N.  D.)   Bev.  Codes  sec.     3720;     (Wyo.)     Comp.     Stats. 

1905,  sec.  7016;  (Or.)  B.  &  C.  Codes,  1910,  sec.  4497;   (Okl.)  Comp.  Laws 

sec.  117;  (Wash.)  B.  &  B.  Codes,  sec.  1909,    sec.    5790;     (Ean.)     Dassler's 

1631;  (Idaho)  Bev.  Codes,  sec.  4718;  Geti.  SUts.  1909,  sec.  5166. 

§  1337.    How  Challenges  4ure  Taken. 

Either  party  may  challenge  the  jurors,  but  where  there  are  sev- 
eral parties  on  either  side,  they  must  join  in  a  challenge  before  it 
can  be  made.  The  challenges  are  to  individual  jurors,  and  are 
either  peremptory  or  for  cause.  If  no  peremptory  challenges  are 
taken  until  the  panel  is  full,  they  must  be  taken  by  the  parties 
alternately,  commencing  with  the  plaintiff.^ 
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1  Kerr's  Cyc.  C.  C.  P.,  sec.  601;  163,    165,    71    Pac.    81;    San    I/uis 

See    Sikoz    ▼.    Lang,    78    Cal.  118,  Obispo    y.    Simas    (Cal.,    June    14, 

120,    123,    20    Pac.    297;   Vance    v.  1905),  81  Pac.  972,  975;   People  v. 

Bichardson,    110    Gal.    414,    416,   42  Bichards,   1  Cal.  App.  566,  573,  82 

Pac.  -909;  Muller  t.  Hale,  138  Cal.  Pac.  691. 

§  1338.    Grounds  of  Challenge. 

Challenges  for  cause  may  be  taken  on  one  or  more  of  the  fol- 
lowing grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  section 
1312  above  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  aflSnity  within  the  fourth  degree  to  any 
party,  or  to  an  oflScer  of  a  corporation,  which  is  a  party ; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and 
servant,  employer  and  clerk,  or  principal  and  agent,  or  debtor 
and  creditor,  to  either  party,  or  to  an  oflScer  of  a  corporation 
which  is  a  party,  or  being  a  member  of  the  family  of  either  party ; 
or  a  partner  in  business  with  either  party ;  or  surety  on  any  bond 
or  obligation  for  either  party,  or  being  the  holder  of  bonds  or 
shares  of  the  capital  stock  of  a  corporation  which  is  a  party ; 

4.  Having  served  as  a  juror  in  a  civil  action  or  been  a  witness 
on  a  previous  trial  between  the  same  parties,  for  the  same  cause 
of  action ;  or  having  served  as  a  juror  within  one  year  previously 
in  any  civil  action  or  proceeding  in  which  either  party  was  plain- 
tiff or  defendant; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the  action, 
or  in  the  main  question  involved  in  the  action,  except  his  interest 
as  a  member  or  citizen  of  a  municipal  corporation ; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits  of 
the  action  founded  upon  knowledge  of  its  material  facts  or  of 
some  of  them ; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity 
against  or  bias  to  either  party ; 

8.  That  he  is  a  party  to  an  action  pending  in  the  court  for 
which  he  is  drawn  and  which  action  is  set  for  trial  before  the 
panel  of  which  he  is  a  member.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  1905,  sec.  8420;   (Tex.)  Sayles*  Tex. 

602,  as  amended  (Cal.)  Stats.  1909,  p.  Civ.  Stats.  1897,  art.  1633;   (Idaho) 

1090;    (Nev.)   Cutting's  Comp.  Laws,  Bev.  Codes,  sec.  4380;  (Mont.)  Bev.  ] 

sees.  164,  3643;    (Ariz.)   Bev.  Stats.  Codes  1907,  sec.  6741;  (S.  D.)  Comp. 

1901,  sec.  2086;  (K.  D.)  Bev.  Codes  Laws.  1910,  sec.  252,  p.  365;   (Utah) 
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Comp.  Laws  1907,  sec.  3144;  (Wyo.) 
Comp.  Stats.  1910,  sec.  4496;  (Okl.) 
Comp.  Laws  1909,  sec.  63G8;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1920; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sec.  6468;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sec.  2662;  (N.  M.)  Comp.  Laws 
1897,  sec.  3267;  People  v.  Sla- 
ter, 119  Cal.  620,  621,  51  Pac. 
957;  Meyer  v.  San  Diego,  121 
Cal.  102,  107,  66  Am.  St.  Rep. 
22,  53  Pac.  434,  41  L.  R.  A.  762; 
Lombardi  v.  Califo]:nia  St.  R.  Co., 
124  Cal.  311,  314,  57  Pac.  GG;  County 
of  Mono  V.  Planigan,  130  Cal.  105, 
107,  62  Pac.  293;  Arnold  v.  Pro- 
ducers' F.  Co.,  141  Cal.  738,  742,  75 
Pac.  326;  Graybill  v.  De  Young,  146 
Cal.  421,  422,  425,  80  Pac.  618.  See 
Baker  v.  Borello,  136  Cal.  160,  166, 


68  Pac.  591;  Paige  v.  O'Neal,  12  ObL 
483,  492;  Fitts  v.  Southern  Pac.  Co., 
149  Cal.  310,  117  Am.  St.  Bep.  130,86 
Pac.  710;  Houghton  v.  Houghton,  1 
Gal.  App.  576,  581,  82  Pac.  972. 

UtalL — People  v.  Hopt,  3  Utah, 
396,  4  Pac.  250;  People  v.  Thiede,  11 
Uteh,  241,  39  Pac.  837;  Conway  v. 
Clinton,  1  Utah,  215;  U.  S.  v.  Bas- 
sett,  5  Utah,  131,  13  Pac.  237;  Tar- 
pey  V.  Madsen,  26  Utah,  294,  73  Pac. 
411;  State  v.  Morgan,  23  Utah,  212, 
64  Pac.  356;  State  t.  Thompson,  24 
Utah,  314,  67  Pac.  789;  U.  S.  v. 
Reynolds,  1  Utah,  319;  People  v." 
O'Loughlin,  3  Utah,  133,  1  Pac.  653; 
Johnson  v.  Park  City,  27  Utah,  420, 
76  Pac.  216;  Hern  y.  S.  P.  Co.,  29 
Utah,  127,  81  Pac.  902. 


§  1339.    Challenges  for  Cause— How  Tried. 

Challenges  for   cause  must  be   tried  by  the   court.     The  juror 

« 

challenged  and  any  other  person  may  be  examined  as  a  witness  on 
the  trial  of  the  challenge.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
603;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3643;  (Ariz.)  Bev.  Stats.  1901,  sec. 
2825;  (N.  D.)  Rev.  Codes  1905,  sec 
8420;  (Tex.)  Saylee*  Tex.  Civ.  Stats. 
1897,  art.  1632;  (Idaho)  Bev.  Codes, 
sec.  4381;  (Mont.)  Rev.  Codes  1907, 
sec.  6742;  (S.  D.)  Oomp.  Laws  1910, 
sec.  68,  p.  645;  (Utah)  Comp.  Laws 
1907,  sec.  3145;  (Wyo.)  Comp.  Stats. 
1910,  sec.  4497;  (Okl.)  Comp.  Laws 
1909,    sec.     6367;    (Neb.)    Cobbey's 


Ann.  Stats.,  sec.  1920;  (Ean.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  646S; 
(Colo.)  Mills'  Ann.  Stats.  1905,  sec. 
2662;  (N.  M.)  Comp.  Laws  1897, 
sec.  3267. 

Oolorado. — ^O'Connell  v.  Gavett,  7 
Colo.  43;  South  Pueblo  N.  P.  &  P. 
Co.  V.  Moore,  10  Colo.  256;  People 
V.  Quinn,  12  Colo.  474;  Craig  v. 
Smith,  10  Colo.  222. 

Utali.— People  v.  Thiede,  11  Utah, 
241,  39  Pac.  837. 


§  1340.    Oolorado — Challenge  for  Cause. 

If  any  juror,  summoned  as  aforesaid,  shall  he  interested  in  the 
event  of  the  suit,  or  of  kin  to  either  party,  or  shall  have  expressed 
his  opinion  on  the  matter  about  to  be  tried  or  shall,  for  any  cause, 
to  be  judged  of  by  the  justice,  be  considered  as  a  partial  or  im- 
proper juror,  in  that  case  the  justice  shall  discharge  such  juror.* 

1  (Colo.)  Bev.  Stats.  190S,  sec.  3754. 
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§  1341.    Colorado — Sommons  for  Additional  Jurors — Peremptory 
Challenge. 

When,  by  such  discharge,  or  the  failure  of  any  juror  to  attend, 
the  jury  shall  not  be  complete,  the  justice  shall  direct  the  con- 
stable to  summon  as  many  persons  as  shall  be  required  to  baili- 
wick, which  summons  shall  be  verbal ;  and  the  person  so  summoned 
shall  be  bound  to  serve  on  such  jury,  and  on  refusal  or  failure 
to  do  so  may  be  attached  and  fined  for  contempt  as  aforesaid.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3754. 

§  1342.    Colorado — ^Peremptory  Challenges. 

In  all  cases  of  jury  trial  before  a  justice  of  the  peace,  each  party 
shall  be  entitled  to  three  peremptory  challenges.^ 

1  (Colo.)  Eev.  Stats.  1908,  sec  3754. 

§  1343.  Oregon — ^Insnfficient  Number  of  Jurors,  Others  to  be 
Smnmoned — Challenges. 
If  a  sufficient  number  of  jurors  do  not  appear  at  the  time  and 
place .  required,  or  if  any  of  those  appearing  are  peremptorily 
challenged,  or  upon  a  challenge  for  cause  are  found,  disqualified, 
the  justice  must  order  the  proper  officer  to  summon  a  sufficient 
number  of  other  qualified  persons  until  the  jury  is  complete.^ 

1  Lord's  Or.  Laws,  sec.  2440. 

§  1344.    Oregon — Number  of  Peremptory  Challenges. 

Each  party  is  entitled  to  three  peremptory  challenges,  and  no 
more.^ 

1  Lord's  Or.  Laws,  sec.  2440. 

§  1346.    Oregon — When  Jury  must  be  Drawn  firom  Jury  List. 

When  a  jury  is  demanded  in  a  justice's  court,  such  jury  must 
be  drawn  and  selected  from  the  jury  list  of  the  precinct,  if  either 
party  require  it.^ 

1  Lord's  Or.  Laws,  sec.  2474. 

§  1346.    Oregon— Drawing  of  Jury. 

When  a  jury  is  to  be  selected  from  a  precinct  list,  the  justice 
must  draw  from  the  box,  in  the  presence  of  the  parties,  twelve 
34 
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ballots,  or  any  greater  number,  if  necessary,  until  twelve  names 
are  obtained  who  are  deemed  able  to  attend  at  the  time  and  place 
required,  and  make  and  sign  a  list  of  the  twelve  names  thus 
drawn,* 

1  Lord's  Or.  Laws,  see.  2475. 

§  1347.    Oregon — ^When  Ballots  Drawn  to  be  Laid  Aside. 

If  it  appear  to  the  justice  that  a  person  whose  name  is  drawn 
is  dead,  or  resides  out  of  the  precinct,  such  ballot  must  be  de- 
stroj^ed;  or  if  it  appears  to  the  justice,  or  he  has  good  reason  to 
believe,  that  a  person  whose  name  is  drawn  is  temporarily  absent 
from  the  precinct,  or  is  unwell,  or  so  engaged  as  to  be  unable 
to  attend  at  the  time  and  place  required  without  great  inconven- 
ience, such  ballot  must  be  laid  aside,  without  the  name  thereon 
being  entered  on  the  list  drawn,  and  returned  to  the  box  when  the 
drawing  is  completed.  A  person  whose  name  is  drawn  is  to  be 
deemed  to  be  able  to  attend  within  the  meaning  of  section  2475, 
and  his  name  entered  on  the  list  drawn,  except  as  provided  in  this 
section.* 

1  Lord's  Or.  Laws,  sec.  2476. 

§  1348.    Oregon — Striking  Jurors  from  the  Twelve  Drawn. 

When  the  drawing  is  completed,  from  the  twelve  names  drawn 
the  parties  must  select  a  jury  by  each  striking  from  the  list  three 
names,  alternately,  commencing  with  the  defendant,  and  the  re- 
maining six  must  be  summoned  as  jurors  in  the  action.* 

1  Lord's  Or.  Laws,  sec.  2477. 

§  1349.    Oregon — Summoning   and   Formation  of   Jury  Drawn 
from  Jury  List. 

The  names  of  the  six  jurors  so  selected  must  be  inserted  in  the 
order  to  summon  a  jury,  and  thereafter  the  proceedings  in  the 
summoning  and  formation  of  the  jury  must  be  conducted  in  the 
manner  provided  in  criminal  cases ;  but  neither  party  is  entitled 
to  a  peremptory  challenge  as  to  either  of  such  six  jurors.* 

1  Lord's  Or.  lAm,  sec  2478. 
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§  1350.    Oregon— Jurors  Failing  to  Attend  may  be  Fined. 

A  person^duly  summoned  to  attend  a  justice's  court  as  a  juror, 
if  he  fail  to  attend  as  required  or  give  a  valid  excuse  therefor, 
may  be  fined  by  the  justice  in  a  sum  not  exceeding  ten  dollars.^ 

1  Lord's  Or.  Laws,  sec  2479. 

§  1351.    Oregon — Jury,  How  Selected,  etc. 

If  a  trial  by  jury  be  demanded,  a  jury  must  be  selected  and 
summoned,  as  in  case  of  a  civil  action  in  a  justice's  court.  Each 
party  is  entitled  to  take  challenges  for  cause,  and  to  two  per- 
emptory challenges,  except  when  the  jury  is  selected  in  the  man- 
ner provided  in  section  1348,  and  as  to  any  juror  so  selected, 
neither  party  shall  be  entitled  to  a  peremptory  challenge.^ 

1  Lord's  Or.  Laws,  see.  2488. 
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ABTICLE  V. 

OATH  OP  JUBOB. 


I  1352.    Oath  of  juror. 


§  1352.    Oath  of  Juror. 

As  soon  as  the  jury  is  completed,  an  oath  mnst  be  administered 
to  the  jurors,  in  substance,  that  they  and  each  of  them  will  well 

and  truly  try  the  matter  in  issue  between ,  the  plaintiff,  and 

,  defendant,  and  a  true  verdict  render  according  to  the  evi* 


denceJ 


1  (Cal.)  Kerr's  Oyc.  C.  C.  P.,  sec. 
604;  (Ariz.)  Bev.  Stats.  1901,  sec. 
2087;  (N.  D.)  Rev.  Codes  1906,  sec. 
8421;  (Tex.)  Sayles*  Tex.  Civ.  Stats. 
1897,  art.  1636;  (Wash.)  B.  &  B. 
Codes,  see.  1853;  (Idaho)  Bev. 
Codes,  sec.  4382;  (Mont.)  Bev. 
Codes  1907,  see.  6745;  (S.  D.)  Comp. 
IJaws  I&IO,  sec.  69,  p.  545;  (Utah) 
Comp.  Laws  1907,  sec.  3146;  (Wyo.) 
Comp.  Stats.  1^10,  sec.  4498;  (Okl.) 
Comp.  Laws  1909,  sec.  6369;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1921; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
•ec.  6470;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sec.  2658;  (N.  M.)  Comp.  Laws 
1897,  sec.  3267;  People  v.  Perry,  144 
Cal.  748,  756,  78  Pac.  284. 

Utah, — ^Morgan  v.  Mam.  M.  Co., 
26  Utaih,  174,  72  Pac  688;  Hichej 


▼.  B.  G.  W.  By.  Co.,  29  Utah,  392, 
82  Pac.  29;  Anderson  v.  Daly  M.  Co., 
16  Utah,  28,  50  Pac.  815;  Niohols 
V.  Wells,  2  Utah,  167;  People  v. 
Bensabaugh,  2  Utah,  473;  Hamer 
V.  First  N.  Bank,  9  Utah,  215,  33 
Pac.  941;  State  v.  McCoy,  15  Utah, 
136,  49  Pac.  420;  Beese  v.  Morgan 
M.  Co.,  17  Utah,  489,  54  Pac.  759; 
Loofborrow  v.  Utah  L.  ft  By.  Co., 
31  Utah,  355,  88  Pac.  19;  Bogers 
V.  B.  G.  W.  By.  Co.,  32  Utah,  367, 
90  Pac.  1075;  Holland  v.  O.  S.  L. 
B.  B.  Co.,  26  Utah,  209,  72  Pac.  940; 
Major  V.  O.  S.  L.  B.  B.  Co.,  21 
Utah,  141,  59  Pac.  522. 

Wyoming. — ^Wallace  v.  Skinner,  15 
Wyo.  261,  88  Pac.  22L 
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AETICLE  VL 

JUEOBS'  FESa 
I  1353.    Jurors'  fees. 

8  1354.    Oregon — Trial  fee  for  jury  trial. 

i  1355.    Oregon — Trial  fee  to  be  paid  jurj  bj  jnstiee. 
(  1356.    Oregon — ^Jurors'  fees. 

9  1356a.  Washington — Jurors'  fees? 
S  1356b.  Colorado — ^Fees  of  jurors. 

S  1356c.  Colorado — ^Mileage  fees  of  jurors  and  witnesses* 

§  1353.    Jurors'  Fees. 

Jurors'  fees  are  as  follows: 

For  attending  justice's  court,  for  each  juror  sworn  to  try  the 
cause^  per  day,  in  civil  cases  only,  two  dollars. 

For  each  mile  actually  traveled  in  attending  court  as  a  juror, 
except  in  criminal  cases  in  justice's  court,  for  which  no  allow- 
ance shall  be  made,  in  going  only,  per  mile,  fifteen  cents.^ 

1  Kerr's  Cje.  Pol.  Code,  see.  4300f ;  Stats.  1907,  p.  553;  Kerr's  Stats,  ft 
Amdts.  1906-7,  p.  390. 

§  1354.    Oregon— Trial  Fee  for  Jury  Trial. 

The  trial  fee  in  a  justice's  court  shall  be  paid  to  the  justice 
upon  the  demand  for  a  jury,  and  unless  so  paid,  the  demand  shall 
be  disregarded,  and  the  trial  proceed  as  if  no  such  demand  had 
been  made,  except  when  a  party  is  prosecuted  in  a  criminal  action 
at  the  suit  of  the  state,  in  whieh  case  the  party  is  entitled  to  a 
trial  without  the  prepayment  of  such  fee;  and  if  judgment  is 
given  against  him,  the  fee  shall  be  allowed  and  taxed  in  favor  of 
the  state  as  other  disbursements  in  ordinary  cases.^ 

1  Lord's  Or.  Laws,  sec.  112S. 

§  1355.    Oregon — Trial  Fee  to  be  Paid  Jury  by  Justice. 

In  justice 's  court,  the  trial  fee  is  paid  to  the  justice.  He  shall 
keep  an  account  of  them,  and  by  whom  paid,  and  distribute  the 
amount  among  the  jury  in  the  particular  case,  in  payment  of  their 
legal  fees.^ 

1  Lord's  Or.  Laws,  sec.  1132. 

§  1356.    Oregon— Jurors'  Fees. 

The  fees  of  the  jurors  shall  be  as  follows:  For  every  day's  at- 
tendance upon  the  court  of  record,  three  dollars;  for  each  juror 
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sworn  in  the  justice  court,  or  upon  an  inquest,  one  dollar,  and  a 
talesman  acting  as  juror  is  entitled  to  the  same  per  diem  as  a 
regular  summoned  juror;  but  if  a  talesman  in  a  court  of  record 
is  not  accepted  and  sworn  to  try  the  case  for  which  he  has  been 
summoned,  he  shall  be  entitled  to  only  two  dollars  for  every  day 
in  attendance.^ 

1  Lord's  Or.  Laws,  sec.  3146. 

§  1356a.    Washinirton— Jurors'  Fees. 

Each  grand  and  petit  juror  shall  receive  for  each  day's  attend- 
ance upon  the  superior  court,  besides  mileage,  $3.00. 

Each  talesman  serving  in  the  superior  court,  per  day  .$2.00 
For  each  day's  attendance  upon  a  justice  of  the 

peace  court 1.00 

For  serving  on  a  coroner's  jury,  per  day 2.00 

Mileage,  each  way,  per  mile 10  * 

i  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  4084. 

§  1356b.    Colorado — Fees  of  Jurors. 

Jurors  shall  receive  for  attending  before  any  court  of  record, 
court  commissioners,  or  referee,  the  following  fees,  to  wit:  In 
counties  of  the  first  class,  one  dollar  and  fifty  cents  per  day ;  second 
class,  two  dollars  per  day ;  third  class,  two  dollars  and  fifty  cents 
per  day;  fourth  class,  two  dollars  and  fifty  cents  per  day;  fifth 
class,  two  dollars  and  fifty  cents  per  day.  For  attending  before  a 
justice  of  the  peace  or  police  magistrate,  in  counties  of  the  first 
class,  fifty  cents  per  day ;  second  class,  one  dollar  and  twenty-five 
cents  per  day;  third  class,  one  dollar  and  fifty  cents  per  day; 
fourth  class,  one  dollar  and  seventy-five  cents  per  day ;  fifth  class, 
two  dollars  per  day.  For  attending  inquest  over  dead  body  be- 
fore coroner,  the  same  fees  as  above  provided  for  attending 
courts  of  record,  to  be  paid  out  of  the  county  treasury.* 

i  (Colo.)  Rev.  Stats.,  sec.  2541. 

§  1356c.    Colorado— Mileage  Fees  of  Jurors  and  Witnesses. 

All  jurors  and  witnesses  shall  receive  the  following  mileage 
fees,  in  counties  of  every  class,  to  wit:  For  each  mile  actually 
and  necessarily  traveled  in  going  from  his  place  of  residence  to 
place  named  in  subpoena,  fifteen  cents  per  mile.* 

1  (Colo.)  Bev.  Stats.,  sec.  2343. 
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AETICLE  Vn. 

OEDEB  OF  TRIAL  BY  JUBT. 

1357.  Order  of  trial  by  jury. 

1358.  Proceedings  where  juror  becomes  sick. 

1359.  Oregon — ^Jury,  demand  for — Case  must  be  tried  by,  when. 
1360'.  Oregon — Trial  by  justice — Findings  of  fact  unnecessary. 

1361.  Oregon^-Jury-box,  and  depositing  ballots  thereixt 

1362.  Oregon — Qualifications  of  jurors. 

1363.  Oregon — Jury  list  for  justice's  court,  how  and  when  made. 

1364.  Oregon — Jury  list,  what  number  to  contain,  and  when  filed; 

1365.  Oregon — If  two  justices  in  precinct,  by  whom  list  made. 

1366.  Oregon — ^Jury  list  may  be  made  after  time  appointed. 

1367.  Oregon — When  justice  must  procure  copy  of  jury  list. 
1 3  68.  Washington — Jury — Number — Qualiflcations — Fees. 

1369.  Washington — Time  of  jury  triaL 

1370.  Washington — Selection  of  jury. 

1371.  Washington — Summons  for    jurors — ^Form. 

1372.  Washington — Swearing  jury. 

1373.  Washington — Delivery  of  verdict. 

1374.  Washington — Justice  may  discharge  jury,  when. 

1375.  Washington — Failure  to  appear  when  summoned — ^Penalty. 

1376.  Colorado— Jury  trial  had  on  demand — Fees. 

1377.  Colorado — Increasing  jury — ^Fees. 

1378.  Colorado— Jury  must  be  sworn. 

1379.  Colorado— Attachment  for  defaulting  jurors — Fin«. 

§  1357.    Order  of  Trial  by  Jury. 

When  the  jury  has  been  sworn  the  trial  must  proceed  in  the  fol- 
lowing order,  unless  the  justice,  for  special  reasons,  otherwise  di- 
rects: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must  pro- 
duce the  evidence  on  his  part ; 

2.  The  defendant  may  then  open  his  defense,  and  offer  his  evi- 
dence in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  evidence 
only,  unless  the  court,  for  good  reason,  in  furtherance  of  justice, 
permit  them  to  offer  evidence  upon  their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  side  or  on  both  sides  without  argument,  the 
plaintiff  must  commence  and  may  conclude  the  argument; 
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5.  If  several  defendants,  having  separate  defenses,  appear  bv 
different  counsel,  the  court  must  determine  their  relative  order  in 
the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury.^ 


1  (Cal.)  Kerr's  CJyc.  C.  C.  P.,  sec. 
607;    (Nev.)   Cutting's  Comp.  Laws, 
see.  8640;   (Ariz.)  Bev.  Stats.  1901, 
eec.  2079;  (N.  B.)  Bev.  Codes  1905, 
sees.  8410,  8411;  (Tex.)  Sayles'  Tex. 
CiY.  Stats.  1897,  art.  1638;   (Idaho) 
Bev.     Codes,     sec.     4383;     (Mont.) 
Bey.  Codes  1907,  «ec.  6746;   (Utah) 
Comp.  Laws  1907^  sec.  3147;  (Wyo.) 
Comp.  Stats.  1910,  sec.  4499;  (Okl.) 
Comp.  Laws  1909,  sec.  6370;  (Neb.) 
Cobbey's     Ann.     Stats.,    sec.     1922; 
(Kan.)  Dassler's  Gen.  Stats.  1909,  see. 
6472;   (Colo.)  Mills'  Ann.  Stats.  1906, 
sec.  2658;  (N.  M.)  Comp.  Laws  1897, 
sec.  3267.    See  Matter  of  Dalrymple, 
67  Cal.  444, 445,  7  Pac.  906;  Young  v. 
Brady,  94  Cal.  128,  130,  29  Pac.  489; 
In  Matter  of  Latour,  140  Cal.  414, 
420,  73  Pac.  1070,  74  Pac.  441;  Cody 
V.  Market  St.  B.  Co.  (Cal.,  Oct.  11, 
1905),    82   Pac.    666,    668;    Bates   v. 
Tower,   103   Cal.   404,   406,   37   Pac. 
385;  Crosett  v.  Whelan,  44  Cal.  200; 


People  T.  Shainwold,  51  Cal.  468; 
Patterson  v.  San  Francisco  &  S.  M. 
E.  B.  Co.  (Cal.,  Jane  20,  1905),  81 
Pac.  531,  532.  Lisman  ▼.  Early,  15 
Cal.  199;  Yankee  Jim's  U.  W.  Co. 
▼.  Crary,  25  Cal.  504,  509,  85  Am. 
Dec.  145;  Kohler  ▼.  Wells  P.  ft  Co., 
26  Cal.  606,  613;  Mendocino  Co.  ▼. 
Peters,  2  Cal.  App.  24,  29,  82  Pac. 
1122;  Watkins  v.  Glas,  5  CaL  App. 
68,  76,  89  Pac.  840. 

Ohio. — Globe  Ins.  Co.  ▼.  Sher- 
lock, 25  Ohio  St.  50;  Bail  way  Co. 
▼.  Crouse,  30  Ohio  St.  222;  Washing- 
ton Mutual  Ins.  Co.  v.  Merchants' 
Mutual  Ins.  Co.,  50  Ohio  St.  450;  Lit- 
tle Miami  By.  Co.  v.  Wetmore,  19 
Ohio  St.  110;  Pittsburg  By.  Co.  ▼. 
Slusser,  19  Ohio  St.  157;  Adams  v. 
State,  29  Ohio  St.  412;  White  v. 
Thomas,  12  Ohio  St.  3121;  Monroe- 
ville  V.  Boot,  54  Ohio  St.  523, 44  N.  E. 
237. 


§  1358.     Proceedings  Where  Juror  Becomes  Sick. 

If,  after  the  impaneling  of  the  jury,  and  before  verdict,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged.  In  that  case  the  trial  may  pro- 
ceed with  the  other  jurors  with  the  consent  of  the  parties,  or 
another  juror  may  be  sworn  and  the  trial  begin  anew ;  or  the  jury 
may  be  discharged  and  a  new  jury  then  or  afterward  impaneled.* 

1  Kerr's  Qjrc.  0.  C.  P.,  eec.  615;  amended  March  20, 1907,  (Cal.)  Stats.  1907, 
p.  714;  Kerr's  Stats.  1906-7,  p.  448. 

§  1359.    Oregon— Jury,  Demand  for — Case  must  be  Tried  by. 
When. 
When  a  <;ause  is  at  issue  upon  a  question  of  fact,  if  either  party 
then  demand  a  jury  trial  and  deposit  with  the  justice  the  trial  fee. 
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such  issue  must  be  tried  by  a  jury  and  not  the  justice  ]  but  other- 
wise it  must  be  tried  by  the  justice.* 

1  Lord's  Or.  Laws,  sec.  2436. 

§  1360.    Oregon— Trial  by  Justice— Findings  of  Fact  Unneces- 
sary. 

When  an  issue  of  fact  is  tried  by  the  justice,  it  is  not  necessary 
that  there  should  be  any  special  statement  of  the  facts  found  or 
law  determined  on  such  trial,  but  it  is  sufficient  for  the  justice  to 
give  judgment  generally,  as  the  law  and  evidence  may  require,  for 
the  plaintiff  or  the  defendant,  stating  therein  for  what  amount, 
or  what  relief  or  to  what  effect  the  same  is  given.* 

1  Lord's  Or.  Laws,  sec.  2437. 

§  1361.    Oregon — Jury-box,  and  Depositing  Ballots  Therein. 

Every  justice  of  the  peace  must  keep  in  his  office  a  jury-box. 
On  jBling  a  new  jury  list,  he  must  destroy  all  the  ballots  therein, 
and  prepare  and  deposit  in  such  box  separate  ballots,  containing 
the  name  of  each  person  on  such  jury  list,  folded  83  nearly  alike 
as  practicable,  and  so  that  the  name  cannot  be  seen.^ 

1  Lord's  Or.  Laws,  sec.  2473. 

§  1362.    Oregon — Qualifications  of  Jurors. 

A  person  competent  to  act  as  a  juror  in  a  justice's  court,  in  addi- 
tion to  the  qualification  prescribed  by  the  Code  of  Civil  Procedure, 
must  be  an  inhabitant  of  the  precinct  in  which  the  court  is  being 
held  at  the  time  he  is  summoned,  and  for  three  months  next  pre- 
ceding such  time.* 

1  Lord's  Or.  Laws,  sec.  2441. 

§  1363.    Oregon — Jury  List  for  Justice's  Court,  How  and  When 
made. 

On  the  first  Monday  of  January  in  each  year,  the  justice  of  the 
peace  in  each  precinct  must  call  tp  his  aid  two  freeholders  of  the 
precinct,  and  otherwise  qualified  to  serve  as  jurors  therein,  and 
they  must  proceed  to  select  and  make  from  the  persons  of  the 
precinct  qualified  to  serve  as  jurors  in  justices'  courts  of  such 
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precinct  a  jury  list  for  such  precinct  for  the  following  year,  and 
until  another  is  selected.^ 

1  Lord's  Or.  Laws,  sec.  2468. 

§  1364.    Oregon — Jury  List,  What  Number  to  Contain,  and  When 
Filed. 

The  list  must  contain  the  names  of  not  less  than  twenty-five, 
nor  more  than  fifty  persons,  if  there  are  that  number  of  qualified 
persons  in  the  precinct,  as  prescribed  in  section  2202.  The  list, 
when  mad€,  must  be  dated  and  signed  by  such  justice  and  free- 
holders, and  filed  with  the  justice.^ 

1  Lord's  Or.  Laws,  sec.  2469. 

§  1365.    Oregon— If  Two  Justices  In  Precinct,  by  Whom  List 
Made. 

If  at  the  time  designated  in  section  2468  for  making  the  jury 
list  there  are  two  justices  of  the  peace  in  oflSce  in  any  precinct, 
it  is  the  duty  of  the  oldest  person  holding  such  ofl5ce  to  call  to  his 
aid  the  other  justice  of  the  peace  and  one  freeholder,  qualified 
as  provided  in  section  2268,  and  such  justices  and  freeholders 
are  authorized  and  required  to  make  the  jury  list  for  the  pre- 
cinct; in  such  case,  the  jury  list  shall  be  filed  in  the  office  of  the 
oldest  person  holding  such  office,  and  a  certified  copy  delivered 
to  the  other  justice,  and  by  such  justice  filed  in  his  office.^ 

1  Lord's  Or.  Laws,  sec.  2470. 

§  1366.    Oregon — Jury  List  may  be  Made  After  Time  Appointed. 

If  for  any  reason  the  making  of  a  precinct  jury  list  is  omitted 
and  neglected  on  the  first  Monday  in  January  of  any  year,  the 
same  may  be  done  on  the  first  Monday  of  any  month  following, 
to  serve  until  the  close  of  such  year,  and  until  another  is  made.* 

1  Lord's  Or.  Laws,  sec.  2471. 

§  1367.    Oregon — ^When  Justice  must  Procure  Copy  of  Jury  List. 

A  justice  of  the  peace  not  in  office  or  attendance  when  a  jury 
list  is  made  must  procure  a  certified  copy  thereof,  and  file  in  his 
office.* 

1  Lord's  Or.  Laws,  sec.  2472. 
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§  1368.    Wasliiiigton — Jury — ^Number — Qualifications — ^Fees. 

After  the  appearance  of  the  defendant,  and  before  the  justice 
proceeds  to  inquire  into  the  merits  of  the  cause,  either  party  may 
demand  a  jury  to  try  the  action,  which  jury  must  be  composed  of 
six  good  and  lawful  men  having  qualifications  of  jurors  in  the 
superior  court  of  the  same  county,  unless  the  parties  agree  upon 
a  less  number :  Provided,  that  the  party  demanding  the  jury  first 
pay  to  the  justice  the  sum  of  six  dollars,  which  must  be  paid  over 
by  the  justice  to  the  jury  before  they  are  discharged,  and  said 
amount  must  be  taxed  as  costs  against  the  losing  party .^ 

1  Bern.  &  Bal.  A  Tin.  Codes  ft  Stats.,  sec.  184&. 

§  1369.    Washington— Time  of  Jury  Trial. 

When  a  jury  is  demanded,  the  trial  of  the  case  must  be  ad- 
journed until  the  time  fixed  for  the  return  of  the  jury;  if  neither 
party  desire  an  adjournment,  the  time  must  be  determined  by 
the  justice,  and  must  be  on  the  same  day,  or  within  the  next  two 
days.    The  jury  must  be  immediately  selected  as  herein  provided.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1850. 

§  1370.    Washington— Selection  of  Jury. 

The  justice  must  write  in  a  panel  the  names  of  eighteen  persons, 
citizens  of  the  county,  from  which  the  defendant,  his  agent  or 
attorney,  must  strike  one  name,  the  plaintiff,  his  agent  or  attor- 
ney, one,  and  so  on  alternately  until  each  party  shall  have  stricken 
six  names,  and  the  remaining  six  names  must  constitute  the  jury 
to  try  such  case;  and  if  either  party  neglect  or  refuse  to  aid  in 
striking  the  jury  as  aforesaid,  the  justice  strikes  the  name  in  be- 
half of  such  party .^ 

1  Bern.  Ss  Bal.  Ann.  Codes  &  Stats.,  sec.  1851. 

§  1371.    Washington — Summons  for  Jurors — ^Form. 

The  justice  must  thereupon  issue  a  summons  for  the  jury,  in 
which  the  following  form  must  be  observed  in  substance : 

The  State  of  Washington, 
County  of ,  — ss. 

The  State  of  Washington  to  the  Sheriff  or  [any]   Constable  of 
said  County. 
You  are  hereby  commanded  to  summon to  appear  be- 
fore me,  at  my  oflSce  in  precinct,  said  county,  on  the 
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day  of ,  A.  D.  19 ,  at o'clock  in  the 


noon,  to  serve  as  jurors  in  a  case  pending  before  me,  then  and 
there  to  be  tried.  And  this  they  shall  in  no  wise  omit.  And  have 
you  then  and  there  this  writ,  with  your  doing  thereon. 

Given  under  my  hand  this  the  day  of ,  A,  D. 

19 . 

A  B,  Justice  of  the  Peace. 

Which  summons  must  be  personally  served  upon  the  persons 
named,  and  the  same  must  be  returned,  with  the  names  of  the 
persons  summoned,  at  the  time  apx>ointed  for  the  trial  of  the 
eause.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  see.  1852. 


§  1372.    Washington— Swearing  Jury. 

When  the  jury  is  selected,  the  justice  must  administer  them  an 
oath  or  afiSrmation  well  and  truly  to  try  the  cause.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1853. 

§  1373.    Washington— Deliverjr  of  Verdict. 

When  the  jury  agree  on  their  verdict,  they  must  deliver  the 
same  to  the  justice,  publicly,  who  must  enter  it  on  his  docket.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  see.  1854. 

§  1374.    Washington — Justice  may  Discharge  Jury,  When. 

Whenever  a  justice  is  satisfied  that  a  jury,  sworn  in  any  civil 
cause  before  him,  having  been  out  a  reasonable  time,  cannot  agree 
on  their  verdict,  he  may  discharge  them,  and  issue  a  new  venire 
unless  the  parties  consent  that  the  justice  may  render  judgment 
on  the  evidence  before  him,  or  upon  such  other  evidence  as  they 
may  produce.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  1855. 

§  1376.    Washington — ^Failnre   to  Appear  When   Summoned— 
Penalty. 
Every  person  who  is  duly  summoned  as  a  juror,  and  does  not 
appear  nor  render  a  reasonable  excuse  for  his  default,  is  subject 
to  a  fine  not  exceeding  ten  dollars.* 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  185d. 
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§  1376.    Colorado— Jury  Trial  had  on  Demand— Fees. 

At  any  time  before  any  evidence  is  given  in  any  suit  before  a 
justice  of  the  peace,  either  party,  upon  advancing  the  jury  fees, 
may  demand  to  have  the  cause  tried  by  a  jury ;  whereupon,  it  is 
the  duty  of  the  justice  to  issue  his  writ,  directed  to  any  constable, 
commanding  him  to  summon  a  jury  of  not  less  than  three  nor  more 
than  twelve  men,  as  the  party  demanding  the  jury  may  direct.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3750. 

§  1377.    Colorado — Increasing  Jury — ^Fee8« 

In  all  cases  where  a  less  number  than  twelve  may  be  directed, 
the  adverse  party  may  have  the  same  increased  to  any  number 
not  exceeding  twelve  by  advancing  the  additional  fees  necessary 
for  such  increased  number,  and  the  said  jury  must  be  impaneled 
as  soon  as  may  be,  the  justice  adjourning  the  cause,  if  necessary, 
to  any  time  not  exceeding  three  days,  for  that  purpose.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3750. 

§  1378.    Colorado— -Jury  must  be  Sworn. 

The  jury,  when  impaneled,  must  be  sworn  by  the  justice  to  try 
the  cause  according  to  the  evidence,  and  the  justice  shall  enter 
judgment  upon  their  verdiet  according  to  the  finding  thereof.* 

1  (Colo.)  Rev.  stats.  ]908,  sec.  3750. 

§  1379.     Colorado — ^Attachment  for  Defaulting  Jurors — ^Fine. 

In  all  cases  where  a  person  shall  be  summoned  as  a  juror  to  try 
any  cause  before  a  justice  of  the  peace,  and  shall  fail  to  attend 
at  the  time  and  place  appointed  in  such  summons,  the  justice  shall 
have  power  to  issue  an  attachment,  directed  to  any  constable  of 
the  county,  commanding  him  forthwith  to  bring  before  such  judge 
the  body  of  such  juror  so  failing  to  attend  as  aforesaid,  to  show 
cause  why  he  should  not  be  fined  for  a  contempt;  and  on  the 
appearance  of  such  juror  on  such  attachment,  it  shall  be  lawful 
for  the  justice  of  the  peace  to  fine  him  in  any  sum  not  less  than 
one  dollar  nor  more  than  ten  dollars,  or  wholly  discharge  him  if 
satisfactory  excuse  be  made.^ 

1  (Colo.)  Bey.  SUts.  1908,  see.  374^. 


§§  1380, 1381  hillteb's  justices'  oodx.  5^ 


CHAPTER  LX. 

EVIDENCE. 
ARTICLE  I. 

IN  GENERAL. 

§  1380.  Pi-oof  defined. 

$  1381.  What  the  law  of  evidence  embraces. 

§  1382.  Degree  of  proof  required. 

§  1383.  Kinds  of  evidence. 

§  1384.  Degrees  of  evidence. 

§  1385.  Primary  evidence  defined. 

§  1386.  Secondary  evidence  defined. 

S  1387.  Direct  evidence  defined. 

S  1388.  Indirect  evidence  defined. 

§  1389.  Prima  facie  evidence  defined. 

i  1390.  Partial  evidence  defined. 

9  1391.  Satisfactory  evidence  defined. 

9  1392.  Indispensable  evidence  defined. 

9  1393.  Conclusive  evidence  defined. 

9  1394.  Cumulative  evidence  defined. 

9  1395.  Corroborative  evidence  defined. 

9  1396.  Oregon — Mode  of  proceeding. 

§  1380.     Proof  Defined. 

Proof  is  the  effect  of  evidence,  the  establishment  of  a  facft  by 
evidence.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  sec.  677;  Lord's  Oregon  Laws,  see. 
1824;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  686;  (Mont.)  Eev.  Codes  1907,  see. 
1897,  art.  2299;  (Or.)  B.  &  C.  Codes,      7845. 

§  1381.    What  the  Law  of  Evidence  Embraces. 

The  law  of  evidence,  which  is  the  subject  of  this  part  of  the 
book,  is  a  collection  of  general  rules  established  by  law : 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are 
disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal; 
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5.  For  determining,  in  certain  cases,  the  value  and  effect  of 
evidence.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  687;   (Mont.)  Eev.  Codes  1907,  sec. 

1825;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  7846;  Humphrey  v.  Pope,  1  Cal.  App. 

1897,  art.  2299;  (Or.)  B.  &  C.  Codes,  374,  379,  82  Pac.  223,  225. 
Bee.  678;  Lord's  Oregon  Laws,  sec. 

§  1382.     Degree  of  Proof  Required. 

The  law  does  not  require  demonstrations;  that  is,  such  a  degree 
of  proof  as,  excluding  possibility  of  error,  produces  absolute  cer- 
tainty; because  such  proof  is  rarely  possible.  Moral  certainty 
only  is  required,  or  that  degree  of  proof  which  produces  convic- 
tion in  an  unprejudiced  mind.^ 


1  (CaL)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1826;  (Tex.)  SayJes'  Tex.  Civ.  Stats. 
1897,  art.  2299;  (Or.)  B.  &  C.  Codes, 
6ec.  679;  Lord's  Oregon  Laws,  sec. 
688;  (Mont.)  Rev.  Codes  1907,  sec. 
7849;  Tread  well  v.  Whittier,  80  Cal. 
574,  584,  603,  22  Pac.  266,  5  L.  B.  A. 
498;  People  v.  O'Brien,  130  Cal.  1,  8, 


62  Pac.  297;  Wall  v.  Mines,  130  Cal. 
27,  39,  62  Pac.  386;  Freese  v.  Hiber- 
nia  &  L.  Soc,  139  Cal.  392,  395,  73 
Pac.  172;  People  v.  Lew  Fook,  141 
Cal.  548,  549,  75  Pac.  188;  People  v. 
Donnelly,  14a  Cal.  394,  398,  77  Pac. 
177;  People  v.  Taggart,  1  Oal.  App. 
423,  425,  82  Pac.  396. 


§  1383.    Kinds  of  Evidence. 
There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witness; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  689;   (Mont.)   Eev.  Codes  1907,  sec. 

1827;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  7848;   People  v.   Chee   Kee,  61   Cal. 

1897,  art.  2299;  (Or.)  B.  &  C.  Codes,  404;    Thomas   F.    Co.   v.   Start,   107 

*ec.  680;  Lord's  Oregon  Laws,  sec  Cal.  206>  209,  40  Pac  336. 

§  1384.    Degrees  of  Evidence. 
There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  con- 
clusive.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  sec.  681;  Lord's  Oregon  Laws,  sec. 
1828;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  690;  (Mont.)  Rev.  Codes  1907,  sec. 
1897,  art.  2299;  (Or.)  B.  &  C.  Codes,       7849. 
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§  1386.    Primary  Evidence  Defined. 

Primary  evidence  is  that  kind  of  evidence  which,  under  every 
possible  circumstance,  affords  the  greatest  certainty  of  the  fact  in 
question.  Thus,  a  written  instrument  is  itself  the  best  possible 
evidence  of  its  existence  and  contents.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  691;   (Mont.)   Rev.  Codes  1907,  sec. 

1829;  (Tex.)  Sayles*  Tex.  Civ.  Stats.  7850;  Estate  of  Cunningham,  54  Cal. 

3897,  art.  2299;  (Or.)  B.  &  C.  Codes,  656,  557;  Humphrey  v.  Pope,  1  Cal. 

see.  €82;  Lord's  Oregon  Laws,  sec.  374,  379,  82  Pac.  223. 

§  1386.    Secondary  Evidence  Defined. 

Secondary  evidence  is  that  which  is  inferior  to  primary.  Thus, 
a  copy  of  an  instrument  or  oral  evidence  of  its  contents  is  second- 
ary evidence  of  the  instrument  and  contents.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec  sec.  683;  Lord's  Oregon  Laws,  sec. 
1830;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  692;  (Mont)  Eev.  Codes  1907,  sec. 
1897,  art.  2299;  (Or.)  B.  &  a  Codes,       7851. 

§  1387.    Direct  Evidence  Defined. 

Direct  evidence  is  that  which  proves  the  fact  in  dispute,  directly, 
without  an  inference  or  presumption,  and  which  in  itself,  if  true, 
conclusively  establishes  that  fact.  For  example :  If  the  fact  in  dis- 
pute be  an  agreement,  the  evidence  of  a  witness  who  was  present 
and  witnessed  the  making  of  it  is  direct.* 

1  (Cal.)  Kerr's  Cy-c  C.  C.  P.,  sec.  693;    (Mont.)   Eev.  Codes  1907,  sec. 

1831;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  7852;   People  v.   DonnoUy,   143   Cal. 

1897,  art.  2299;  (Or.)  B.  &  C.  Codes,  394,  398,  77  Pac.  177. 
see.   684;  Lord's  Oregon  Laws,  sec 

§  1388.    Indirect  Evidence  Defined. 

Indirect  evidence  is  that  which  tends  to  establish  the  fact  in  dis- 
pute by  proving  another,  and  which,  though  true,  does  not  of 
itself  conclusively  establish  that  fact,  but  which  affords  an  infer- 
ence or  presumption  of  its  existence.  For  example:  A  witness 
proves  an  admission  of  the  party  to  the  fact  in  dispute.  This 
proves  a  fact,  from  which  the  fact  in  dispute  is  inferred.^ 

1  (Cal.)  Kerr's  Cy-c.  C.  C.  P.,  sec.  7853;  Gardner  v.  Dennison,  106  CaL 

1832;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  190,   193,  39  Pac.  526;    Donnelly  v. 

1897,  art.  2299;  (Or.)  B.  &  C.  Codes,  Bees,  141  Cal.  56,  63,  74  Pac.  433; 

sec.   685;   Lord's  Oregon  Laws,  sec.  People  v.  KeUy,  146  Cal.  119,  121,  79 

694;    (Mont.)   Bev.  Codes  1907,  sec..  Pac.  816. 
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§  1389.    Prima  Facie  Evidence  Defined. 

Prima  facie  evidence  is  that  which  suffices  for  the  proof  of  a 
particular  fact,  until  contradicted  and  overcome  by  other  evidence. 
For  example:  The  certificate  of  a  recording  officer  is  prima  facie 
evidence  of  a  record,  but  it  may  afterward  be  rejected  upon  proof 
that  there  is  no  such  record.* 


1  (Cal.)  Kerr's  Cy<;.  C.  C.  P.,  sec. 
1833;  (Tex.)  Sayles*  Tex.  Civ.  Stats. 
1897,  art.  2299;  (Or.)  B.  &  C.  Codes, 
sec.  686;  Lord's  Oregon  Laws,  sec. 
695;  (Mont.)  Bev.  Codes  1907,  mc. 
7854;  Applegarth  v.  Abbott,  64  Cal. 


459,  460,  2  Pac.  43;  Swamp  L.  Dist. 
No.  407  V.  Gwynn,  70  Cal.  566,  570, 
12  Pac.  462;  Swamp  L.  B.  Dist.  No. 
407  V.  Wilcox,  75  Cal.  443,  449,  17 
Pac.  241;  Moore  v.  Hopkins,  83  Cal. 
270,  272,  23  Pac  318, 


§  1390.    Partial  Evidence  Defined. 

Partial  evidence  is  that  which  goes  to  establish  a  detached  fact, 
in  a  series  tending  to  the  fact  in  dispute.  It  may  be  received,  sub- 
ject to  be  rejected  as  incompetent,  unless  connected  with  the  fact 
in  dispute  by  proof  of  other  f  aets.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1834.  B.  &  C.  Codes,  sec.  687;  Lord's  Or. 
See,  also,  sec.  1868;  (Tex.)  Sayles'  Laws,  sec.  696;  (Mont.)  Jtev.  Codes 
Civ.    Stats.    1897,    art.    2299;    (Or.)       1907,  sec.  7855. 

§  1391.    Satisfactory  Evidence  Defined. 

That  evidence  is  deemed  satisfactory  which  ordinarily  produces 
moral  certainty  or  conviction  in  an  unprejudiced  mind.  Such 
evidence  alone  will  justify  a  verdict.  Evidence  less  than  this  is 
denominated  slight  evidence.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1835;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  2299;  (Or.)  B.  &  C.  Codes, 
sec.  688;  Lord's  Oregon  Laws,  sec. 
697;  (Mont.)  Bev.  Codes  1907,  sec. 
7856;  Brown  v.  Central  Pac.  B.  Co., 
72  Cal.  523,  527,  14  Pac.  138;  BaynaU 
V.  Boach,  76  Cal.  106,  108,  18  Pac. 
137;  Sharp  y.  Hoffman,  79  Cal.  404, 
406,  21  Pac.  846;  People  v.  Stewart, 
80  Cal.  129,  132,  22  Pac.  124;  Tread- 
weU  V.  Whittier,  80  Cal.  674,  584, 
22  Pac.  266,  5  L.  B.  A.  498;  Estate 
of  Carpenter,  94  Cal.  406,  412,  29 
Pac.  1101;  Mattingly  v.  Pennie,  105 
CaL  514,  522,  45  Am.  St.  Bep.  87,  89 
85 


Pac.  200;  Gustafson  v.  Stockton  & 
T.  C.  B.  Co.,  132  Cal.  619,  620,  64 
Pac.  995;  Puckhaber  v.  Southern 
Pac.  Co.,  132  Cal.  363,  366,  64  Pac. 
480;  People  v.  Williams,  133  Cal. 
165,  166,  65  Pac.  323;  Parker  v. 
Gregg,  136  Cal.  413,  414,  69  Pac.  22; 
Freese  v.  Hibernia  Sav.  &  L.  Soc. 
139  Cal.  392,  395,  73  Pac.  172;  Es- 
tate  of  Thomas,  140  Cal.  397,  399,  73 
Pac.  1059;  People  v.  Lew  Pook,  141 
Cal.  548,  549,  75  Pac.  188;  People 
V.  Taggart,  1  Cal.  App.  423,  424,  425. 
82  Pac.  396;  McVay  v.  Central  Cal. 
Inv.  Co.,  6  Cal.  App.  184,  189,  91  Pac. 
745. 
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§  1392.    Indispensable  Evidence  Defined. 

Indispensable  evidence  is  that  without  which  a  particular  fact 
cannot  be  proved.^ 

1  See  Kerr'B  Cyc.  C.  C.  P.,  sec.  art.  2299;  (Or.)  B.  ft  0.  Codes,  sec 
1836;  see,  also,  sections  1967  and  639;  Lord's  Oregon  Laws,  see.  698; 
1974;  (Tex.)  Sayles'  Civ.  Stats.  1897,       (Mont.)  Rev.  Codes   1907,  sec  7857. 

§  1393.    Conclusive  Evidence  Defined. 

Conclusive  or  unanswerable  evidence  is  that  which  the  law  does 
not  permit  to  be  contradicted.  For  example,  the  record  of  a  court 
of  competent  jurisdiction  cannot  be  contradicted  by  the  parties  to 
it.^ 

1  See   Kerr's  Cyc.   C.   C.   P.,  sees.  sec.  699;   (Mont.)  Rev.  Codes    1907, 

1837,  1908, 1962,  1978;  (Tex.)  Sayles'  see.  7858;  Moore  v.  Hopkins,  83  CaL 

Civ.  Stats.  1897,  art.  2299;  (Or.)  B.  270-272. 
&  C.  Codes,  sec.  690 ;  Lord's  Or.  Laws, 

§  1394.    Cumulative  Evidence  Defined. 

Cumulative  evidence  is  additional  evidence  of  the  same  char- 
acter, to  the  same  point.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  700;   (Mont.)  Rev.  Codes  1907,  sec. 

1838;  (Tex.)  Sayles'  Tex.  Civ.  Steta.  7859;   Kenezleber  v.   Wahl,  92   OaL 

1897,  art.  2299;  (Or.)  B.  &  C.  Codes,  202,  208,  28  Pac.  225. 
sec.  691;  Lord's  Oregon  Laws,  see 

§  1395.    Corroborative  Evidence  Defined. 

Corroborative  evidence  is  additional  evidence  of  a  different  char- 
acter to  the  same  point.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  701;   (Mont.)   Rev.  Codes  1907,  sec. 

1839;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  7860;  People  v.  Sternberg,  111  CaL 

1897,  art.  2299;  (Or.)  B.  &  C.  Cod«8,  11,  14,  43  Pac  201. 
sec.  692;  Lord's  Oregon  Laws,  sec. 

§  1396.    Oregon— Mode  of  Proceeding. 

The  mode  of  proceeding  and  the  rules  of  evidence  are  the  same 
in  a  justice's  court  as  in  a  like  action  or  proceeding  in  a  court  of 
record,  except  where  otherwise  specially  provided.^ 

1  Lord's  Or.  Laws,  sec.  950. 
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ARTICLE  n. 

GENKRAL  RULEa 

§  1397.  One  witness  in  general  sufficient. 

§  1398.  Witness  must  testify  of  his  own  knowledge,  except  when  opinions, 

inferences  or  declarations  are  admissible. 

9  1399.  Witness  must  be  sworn — Witness  must  be  examined  in  presence  of 

parties. 

§  1400.  Colorado— Evidence  under  oath — Signature. 

S  1401.  Witness  presumed  to  speak  the  truth — Presumption,  how  repelled. 

§  1402.  Res  inter  alios  acta. 

§  1403.  Res  gestae. 

§  1404.  Evidence  of  duty  or  obligation  of  third  persons. 

§  1405.  Declarations  of  decedent  as  to  pedigree. 

§  1406.  Declaration  of  decedent  against  interest. 

§  1407.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 

§  1408.  Material  allegation  only  need  be  proved. 

§  1409.  Allegata   and  probata  must  correspond — Collateral  question — ^When 

may  be  inquired  into. 

§  1410.  Affirmative  and  negative  allegations, 

i  1411.  What  may  be  proven  on  trial. 

§  141^.  Colorado — Claims  acquired  after  suit  not  admitted. 

§  1413.  Judicial  notice. 

§  1397.     One  Witness  in  Oeneral  Sufficient. 

The  direct  evidence  of  one  witness  who  is  entitled  to  full  credit 
is  sufficient  proof  of  any  fact,  except  perjury  and  treason.* 

I  (Cal.)   Kerr's  Cyc.  C.  C.  P.,  sec.  People  v.  Westlake,  62  Cal.  303,  310; 

1844;    (Or.)    B.   C.   Codes,   sec.   693;  County    of    Sonoma    v.    Stofen,    125 

Lord's  Oregon  Laws,  sec.  702 ;  (Mont.)  Cal.  32,  37,  57  Pac.  681. 

Rev.  Codes   1907,  sec.  7861;    (Neb.)  Utah.— People  v.  Thiede,  11  Utah, 

Cobbey's  Ann.  Stats.  1909,  sec.  1315;  241,  39  Pac.  837. 

§  1398.    Witness  must  Testify  of  His  Own  Knowledge,  Except 
When  Opinions,  Inferences  or  Declarations  are  Admis- 
sible. 
A  witness  can  testify  of  those  facts  only  which  he  knows  of  his 
own  knowledge;  thisit  is,  which  are  derived  from  his  own  percep- 
tions, except  in  those  few  express  cases  in  which  his  opinions  or 
inferences,  or  the  declarations  of  others,  are  admissible.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  (Mont.)  Eev.  Codes  1907,  sec.  7862; 
1845;  (Or.)  B.  ft  C.  Codes,  sec.  694;  People  v.  Ah  Own,  85  Cal.  580,  584, 
Lord's     Oregon     Laws,     sec.     703;       24  Pac.  780;  People  v.  Nunley,  142 
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Cal.  105,  111,  75  Pac.  676;  Gay  y.  374,  879,  82  Pac.  223;  Sneed  v. 
Tonanee,  145  Cal.  144,  152,  78  Pac.  Marysville  G.  A  E.  Co.  {Cal.,  Sept. 
540;  Humphrey  y.  Pope,  1  Cal.  App.      20,  1906),  87  Pac.  376. 

§  1399.    Witness  most  be  Sworn— Witness  must  be  Examined 
in  Presence  of  Parties. 

A  witness  can  be  heard  only  upon  oath  or  affirmation,  and  upon 
a  trial  he  can  be  heard  only  in  the  presence  and  subject  to  the 
examination  of  all  the  parties,  if  they  choose  to  attend  and  ex- 
amine.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1846;       v.  Pope,  1  Cal.  App.  374,  379,  82  Pac. 
Jones  V.  Duchow,  87  Cal.  109,  113,      223. 
23  Pac.  371,  25  Pac.  256;  Humphrey 

§  1400.     Colorado — Evidence  Under  Oath — Signature. 

All  evidence  before  a  justice  of  the  peace  must  be  under  oath, 
by  parol,  except  when  it  is  necessary  to  exhibit  the  signature 
or  handwriting  of  a  party  against  him,  and  except  such  evi- 
dence  as  may  be  taken  by  deposition.* 

i  (Colo.)  Bey.  Stats.  1908,  sec.  3741. 

§  1401.  Witness  Presumed  to  Speak  the  Truth— Presumption, 
How  Repelled. 
A  witness  is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  he  testifies,  by 
the  character  of  his  testimony,  or  by  evidence  affecting  his  char- 
acter for  truth,  honesty,  or  integrity,  or  his  motives,  or  by  contra- 
dictory evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
1847;  (Or.)  B.  &  C.  Codes,  sec.  695; 
Lord's  Oregon  Laws,  sec.  704; 
(Mont.)  Bev.  Codes  1910,  sec.  7864; 
People  v.  Amanacus,  50  Cal.  233, 
235;  People  v.  McLane,  60  Cal.  412, 
413;  Heath  v.  Scott,  65  Cal.  548,  551, 
4  Pac.  557;  People  v.  Murray,  86 
Cal.  31,  36,  24  Pac.  802;  People  v. 
West,  106  Cal.  89,  93,  39  Pac.  207; 
People  V.  Van  Ewan,  111  Cal.  144, 
149,  43  Pac.  520;  People  v.  Ellen- 
wood,  119  Cal.  166,  171,  51  Pac.  653; 


People  ▼.  Silva,  121  Cal.  668,  669, 
54  Pac.  146;  People  v.  Compton,  123 
Cal.  403,  409,  56  Pac.  44;  People  v. 
O'Brien,  130  Cal.  1,  10,  62  Pac.  297; 
People  V.  Amaya,  134  Cal.  531,  540, 
66  Pac.  794;  People  v.  Craven-Fair, 
137  Cal.  222,  223,  69  Pac.  1041; 
Fries  v.  American  L.  P.  Co.,  141  Cal. 
610,  612,  75  Pac.  164;  People  t. 
Chadwick,  143  Cal.  116,  127,  76  Pac. 
884;  People  v.  Miles,  143  Cal.  636. 
640,  77  Pac.  666;  Fowden  v.  Pacific 
Coast  Steamship  Co.,  149    Cal.    151, 
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161,  86  Pac.  178;  Title  Insurance  &  466,  88  Pac.  587;  People  v.  Mitchell, 

Trust  Co.  V.  Ingersoll,  153  Cal.  1,  9,  5   Cal.   App.   46,   47,   89    Pac.   853; 

94   Pac.   94,   95,   97;    Hersperger   v.  People  v.  Schmitz,  7  Cal.  App.  330, 

Pacific  Lumber  Co.,  4  Cal.  App.  460,  364,  94  Pac.  407,  417. 

§  1402.    Bes  Inter  Alios  Acta. 

The  right  of  a  party  cannot  be  prejudiced  by  the  declaration, 
act  or  omission  of  another,  except  by  virtue  of  a  particular  rela- 
tion between  them;  therefore,  proceedings  against  one  cannot 
affect  another.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  shore  v.   Parker,   146  Cal.   525,   529, 

1848;   (Or.)  B.  &  C.  Codes,  sec.  698;  80  Pac.   707;   Humphrey  v.  Pope,  1 

Lord's  Oregon  Laws,  sec.  707;   (Mont.)  CaL  App.  374,  379,  82  Pac.  223. 
Bev.    Codes    1907,    sec.    7865;     Ba- 

§  1403.    Res  Oestae. 

Where,  also,  the  declaration,  act  or  omission  forms  part  of  a 
transaction,  which  is  itself  the  fact  in  dispute,  or  evidence  of  that 
fact,  such  declaration,  act  or  omission  is  evidence,  as  part  of  the 
transaction.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1850;  (Or.)  B.  &  C.  Codes,  sec.  698; 
Lord's  Or.  Laws,  sec.  707;  (Mont.) 
Rev.  Codes  1907,  sec.  7867;  (Neb.) 
Cobbey'B  Ann.  Stats.,  see.  1324; 
Aguirre  v.  Alexander,  58  Cal.  21,  26; 
Davis  V.  Drew,  58  Cal.  152,  158; 
People  V.  Westlake,  62  Cal.  303,  310; 
Durkee  ▼.  Central  Pac.  B.  Co.  (Cal., 
Dec.  23,  1885),  9  Pac.  99;  Tait  v. 
Hall,  71  Cal.  149,  12  Pac.  391;  Es- 
tate of  Bauer,  79  Cal.  304,  311,  21 


Pac.  759;  Zellerbach  v.  Allenberg, 
99  Cal.  57,  73,  33  Pac.  786;  Lewis  v. 
Bums,  106  Cal.  381,  384,  39  Pac. 
778;  Estate  of  James,  124  Cal.  653, 
659,  57  Pac.  578,  1008;  Estate  of 
Gregory,  133  Cal.  131,  136,  65  Pac. 
315;  People  v.  Landis,  139  Cal.  426, 
431,  73  Pac.  153;  Rulofson  v.  Bill- 
ings, 140  Cal.  452,  456,  74  Pac.  35; 
Sheehan  v.  Scott,  145  Cal.  684,  690, 
79  Pac.  850;  Humphrey  v.  Pope,  1 
Cal.  App.  374,  379,  82  Pac.  223. 


§  1404.    Evidence  of  Duty  or  Obligation  of  Third  Persons. 

And  where  the  question  in  dispute  between  the  parties  is  the 
obligation  or  duty  of  a  third  person,  whatever  would  be  the  evi- 
dence for  or  against  such  person  is  prima  facie  evidence  between 
the  parties.^ 

1  (Cal.)   Kerr's  Cyc.  C.  C.  P.,  sec.  Oo.    v,    Morgan,    76    Cal.    1,  5,    18 

1851;   (Or.)  B.  &  C.  Codes,  sec.  699;  Pac.  115;  McGorray  v.  Kobinson,  135 

Lord's  Oregon  Laws,  sec.  708;  (Mont.)  CaL  312,  314,  67  Pac.  279. 
Bev.   Codes   1907,   lee.    7868;    Butte 
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§  1405.     Declarationfl  of  Decedent  as  to  Pedigree. 

The  declaration,  act  or  omission  of  a  member  of  a  family  who  is 
a  decedent,  or  out  of  the  jurisdiction,  is  also  admissible  as  evidence 
of  common  reputation,  in  cases  where,  on  questions  of  pedigree, 
such  reputation  is  admissible.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1852;  (Or.)  B.  &  C.  Codes,  sec.  700 
liord's  Oregon  Laws,  sec.  709 
(Mont.)  Rev.  Codes  1907,  sec.  7869 
Estate  of  Kennedy  (Cal.,  June  12, 
1894),  36  Pac.  lOSO;  Estate  of 
James,    124   Cal.   653,   661,   37   Pac. 


578,  1008;  Estate  of  Williams,  128 
Cal.  552,  554,  61  Pac.  670;  Estate  of 
Heat  on,  135  Cal.  385,  386,  388,  67 
Pac.  321;  Riilofson  v.  Billings,  140 
CaL  452,  459,  74  Pac.  35;  Western 
Union  Oil  Co.  v.  Newlove,  145  Cal. 
772,  774,  79  Pac.  542. 


§  1406.     Declaration  of  Decedent  Against  Interest. 

The  declaration,  act  or  omission  of  a  decedent,  having  sufficient 
knowledge  of  the  subject,  against  his  pecuniary  interest,  is  also  ad- 
missible as  evidence  to  that  extent  against  his  successor  in  interest.^ 


1  (Cal.)   Kerr's  Cyc.  C.  C.  P.,  sec. 
1853;   (Or.)  B.  &  C.  Codes,  sec.  701 
Lord's      Oregon     Laws,      sec.      710 
(Mont.)   Rev.  Codes  1907,  sec.  7870 
Thaxter  v.  Inglis,  121  Cal.  593,  594, 
54  Pac.  86;  Bathgate  v.  Irvine,  126 
Cal.  135,  146,  77  Am.  St.  Rep.  158, 
58    Pac;    442;    Bedell    v.    Scoggins 
(Cal.,  June  27,  1895),  40  Pac.  954; 


Harp  V.  Harp,  136  Cal.  421,  424,  69 
Pac.  28;  Rulofson  v.  Billings,  140 
Cal.  452,  456,  74  Pac.  35;  Donnelly 
V.  Rees,  141  Cal.  56,  60,  74  Pac.  433; 
Western  Union  Oil  Co.  v.  Newlove, 
145  Cal.  772,  774,  79  Pac.  542;  Stod- 
dard V.  Newhall,  1  Cal.  App.  Ill, 
112,  81  Pac.  666. 


§  1407.  When  Part  of  a  Transaction  Proved,  the  Whole  is  Ad- 
missible. 
When  part  of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  by  one  party,  the  whole  on  the  same  subject  may 
be  inquired  into  by  the  other;  when  a  letter  is  read,  the  answer 
may  be  given ;  and  when  a  detached  act,  declaration,  conversation, 
or  writing  is  given  in  evidence,  any  other  act,  declaration,  conver- 
sation or  writing,  which  is  necessary  to  make  it  understood,  may 
also  be  given  in  evidence.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec. 
1854;  (Or.)  B.  &  C.  Codes,  sec.  702; 
Lord's  Or.  Laws,  sec.  711;  (Mont.) 
Rev.  Codes  1907,  sec.  7871;  Hobart  v. 
Tyrrell,  68  Cal.  12,  13,  8  Pac.  525; 
Vance  v.  Richardson,  110  Cal.  414, 
418,  42  Pac.  909;  Granite  G.  M.  Co. 


V.  Maginness,  118  Cal.  131,  135,  50 
Pac.  269;  Tustin  F.  Assn.  v.  Earl 
F.  Co.  (Cal.,  June  27,  1898),  53  Pac. 
693 ;  People  v.  Altmeyer,  135  Cal.  80, 
82,  66  Pac.  974;  Risdon  v.  Yates,  145 
Cal.  210,  214,  78  Pac.  641, 
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§  1408.    Uaterial  Allegation  Only  Need  be  Proved. 

None  but  a  material  allegation  need  be  proved.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  (Mont.)  Bcv.  Codes  1907,  sec  7884; 
1867;  (Or.)  B.  &  C.  Codes,  sec.  715;  Hurley  v.  Eyan,  137  Cal.  461,  462,  70 
Lord's     Oregon     Laws,     sec.      724;       Pac.  292. 

§  1409.    Allegata    and    Probata    must    Correspond — Collateral 
Question — When  may  be  Inqtured  into. 

Evidence  must  correspond  with  the  substance  of  the  material 
allegations,  and  be  relevant  to  the  question  in  dispute.  Collateral 
questions  must  therefore  be  avoided.  It  is,  however,  within  the 
discretion  of  the  court  to  permit  inquiry  into  a  collateral  fact, 
when  such  fact  is  directly  connected  with  the  question  in  dispute, 
and  is  essential  to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Lord's  Oregon  Laws,  sec.  725;  (Mont.) 
1868;  (Or.)  B.  &  C.  Codes,  sec.  716;       Eev.  Codes  1907,  sec.  7885, 

§  1410.    Affirmative  and  Negative  Allegations. 

Each  party  must  prove  his  own  affirmative  allegations.  Evi- 
dence need  not  be  given  in  support  of  a  negative  allegation,  except 
when  such  negative  allegation  is  an  essential  part  of  the  statement 
of  the  right  or  title  on  which  the  cause  of  action  or  defense  is 
founded,  nor  even  in  such  case  when  the  allegation  is  a  denial  of 
the  existence  of  a  document,  the  custody  of  which  belongs  to  the 
opposite  party.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1869;  (Or.)  B.  &  C.  Codes,  sec.  717; 
Lord's  Oregon  Laws,  sec.  726; 
(Mont.)  Rev.  Codes  1907,  sec.  7886; 
In  Matter  of  Madera  Irr.  Dist.,  92 
Cal.  296,  333,  27  Am.  St.  Rep.  106,  28 
Pac.  272,  675,  14  L.  R.  A.  755;  Kel- 
ley  V.  Owens  (Cal.,  Aug.  3,  1892),  30 
Pac.  596;  Wilson  v.  California  C.  B. 


Co.,  94  Cal.  166,  174,  175,  29  Pac. 
861,  17  L.  R.  A.  685;  Petaluma  P.  Co. 
V.  Singley,  136  Cal.  616,  618,  69  Pac. 
426;  Osgood  v.  Los  Angeles  T.  Co., 
137  Cal.  280,  283,  70  Pac.  169;  Estate 
of  Lathur,  140  Cal.  414,  421,  73  Pac. 
1070,  74  Pac.  441;  Holmes  r.  War- 
ren, 145  Cal.  457,  460,  78  Pac.  954. 


§  1411.    What  may  be  Proven  on  Trial. 

In  conformity  with  the  preceding  provisions,  evidence  may  be 
given  upon  a  trial  of  the  f oUomng  facts : 
1.  The  precise  fact  in  dispute; 
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2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence 
against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence  and  within 
the  observation  of  a  party,  and  his  conduct  in  relation  thereto ; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased  per- 
son in  respect  to  the  relationship,  birth,  marriage,  or  death  of  any 
person  related  by  blood  or  marriage  to  such  deceased  person;  the 
act  or  declaration  of  a  deceased  person  done  or  made  against  his 
interest  in  respect  to  his  real  property;  and  also  in  criminal  ac- 
tions, the  act  or  declaration  of  a  dying  person,  made  under  a  sense 
of  impending  death,  respecting  the  cause  of  his  death ; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declara- 
tion of  a  partner  or  agent  of  the  party,  within  the  scope  of  the 
partnership  or  agency,  and  during  its  existence.  The  same  rule 
applies  to  the  act  or  declaration  of  a  joint  owner,  joint  debtor,  or 
other  person  jointly  interested  with  the  party ; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  con- 
spirator against  his  co-conspirator,  and  relating  to  the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  trans- 
action ;^ 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdic- 
tion or  unable  to  testify,  given  in  a  former  action  between  the 
same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  hand- 
writing of  a  person,  when  he  has  knowledge  of  the  person  or 
handwriting;  his  opinion  on  a  question  of  science,  art,  or  trade, 
when  he  is  skilled  therein ; 

•10'.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  val- 
idity of  which  is  in  dispute,  respecting  the  mental  sanity  of  the 
signer,  and  the  opinion  of  an  intimate  acquaintance  inspecting  the 
mental  sanity  of  a  person,  the  reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than  thirty 
years  old,  and  in  cases  of  pedigree  and  boundary ; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or 
instrument,  where  such  true  character  is  not  otherwise  plain;  but 
usage  is  never  admissible^  except  as  an  instrument  of  interpreta- 
tion; 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence  of 
common  reputation;  and  entries  in  family  Bibles,  or  other  family 
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books  or  charts ;  engravings  on  rings,  family  portraits  and  the  like, 
as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is 
admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed 
or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness.* 


1  See  Kerr'g  Cyc.   C.   C.  P.,  eec. 
1850. 

«  See  Kerr's  Cyc.  C.  C.  P.,  sees. 
1847,  1870;  (Or.)  B.  &  C.  Codes,  see. 
718;  Lord's  Oregon  Laws,  sec.  727; 
(Mont.)  Rev.  Codes  1907,  sec.  7887; 
Meyer  v.  Both,  61  Cal.  582,  583; 
Estate  of  Toomes,  54  Cal.  509, 
512;  Sowden  v.  Idaho  Q.  M.  Co.,  55 
Cal.  443,  451;  Butcher  v.  Vaca  Val- 
ley R.  Co.,  56  Cal.  598,  599;  People 
f.  Chung  Ah  Chue,  57  Cal.  567,  568; 
People  y.  Brown,  59  Cal.  345,  352; 
People  V.  Wreden,  59  Cal.  392,  394; 
Hicks  V.  Lovell,  64  Cal.  14,  22,  27 
Pac.  942;  People  v.  Cunningham,  66 
Cal.  668,  672,  4  Pac.  1144,  6  Pac.  700, 
846;  Estate  of  Dalrymple,  67  Cal. 
444,  446,  7  Pac.  906;  Fredericks  v. 
Judah  (Cal.,  May  18,  1886),  11  Pac. 
133;  People  v.  Lavelle,  71  Cal.  351, 
352,  12  Pac.  226;  Fredericks  ▼. 
Judah,  73  Cal.  604,  608,  15  Pac.  305; 
People  V.  Fine,  77  Cal.  147,  149,  19 
Pac.  269;  People  v.  Irwin,  77  Cal, 
494,  502,  20  Pac.  56;  Hausman  y. 
Hausling,  78  Cal.  283,  286,  20  Pac. 
570;  Estate  cIT  Bauer,  79  Cal.  304, 
311,  21  Pac.  759;  Estate  of  Car- 
penter, 79  Cal.  382,  384,  21  Pac.  835; 
Marshall  y.  Hancock,  80  Cal.  82,  8^ 
22  Pac.  61;  Briggs  y.  Briggs,  80  Cal. 
253,  254,  22  Pac.  334;  Muller  y. 
Southern  Pac.  R.  Co.,  83  Cal.  240, 
242,  23  Pac.  265;  Nicholson  y.  Tar- 
pey,  89  Cal.  617,  621,  622,  26  Pac. 
1101;  Sappenfield  y.  Main  Street  ft 
A.  P.  R.  Co.,  91  Cal.  48,  59,  27  Pac. 
59;   Estate  of  Taylor,  92  Cal.  564, 


565,  28  Pac.  603;  Estate  of  Car- 
penter, 94  Cal.  406,  414,  29  Pac.  1101; 
People  y.  Hall,  94  Cal.  595,  599,  30 
Pac.  7;  Smith  y.  Whittier,  95  Cal. 
279,  296,  30  Pac.  529;  People  y. 
Gardner,  98  Cal.  127,  131,  32  Pac. 
•880;  Burns  y.  Sennett,  99  Cal.  363, 
372,  33  Pac.  916;  Wheelock  y.  God- 
frey, 100  Cal.  578,  583,  35  Pac.  317; 
Marceau  y.  Travelers*  Ins.  Co.,  101 
Cal.  338,  345,  35  Pac.  856,  36  Pac.  813; 
HoUand  y.  Zollner,  102  Cal.  633,  636, 
637,  36  Pac.  930,  37  Pac.  231;  Estate 
of  Kennedy  (Cal.,  June  12,  1894),  38 
Pac.  1030;  Bates  y.  Tower,  103  Cal. 
404,  406,  37  Pac.  385;  Estate  of  Wax, 
106  Cal.  343,  349,  39  Pac.  624;  Peo- 
ple y.  McCarthy,  115  Cal.  255,  257, 
46  Pac.  1073;  Prewett  y.  Dyer,  107 
Cal.  154,  159,  40  Pac.  105;  People  y. 
Mayne,  118  Cal.  516, 519,  50  Pac.  654; 
People  y.  Barthleman,  120  Cal.  7,  14, 
52  Pac.  112;  People  y.  Compton,  123 
Cal.  403,  408,  56  Pac.  44;  Nicholson 
y.  Tarpey,  124  Cal.  442,  446,  57  Pac. 
457;  Tibbet  y.  Sue,  125  Cal.  544,  546, 
58  Pac.  160;  People  y.  Ellsworth,  127 
Cal.  595,  596,  60  Pac.  161;  Estate  of 
Williams,  128  Cal.  552,  554,  61  Pac. 
670;  State  L.  ft  T.  Co.  y.  Cochran, 
130  Cal.  245,  255,  62  Pac.  466,  600; 
People  y.  Bird,  132  Cal.  261,  263,  64 
Pac.  259;  Bank  of  Orland  y.  Finnell, 
133  Cal.  475,  478,  65  Pac.  976;  Estate 
of  Keithley,  134  Cal.  9,  12,  66  Pac. 
5;  People  y.  Warren,  134  Cal.  202, 
204,  66  Pac.  212;  McFaul  y.  Madera 
F.  ft  T.  Co.,  134  Cal.  313,  314,  66  Pac. 
308;  Estate  of  Heaton,  135  Cal.  385, 
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387,  888,  67  Pac.  321;  Keith  ▼.  Elec-  394,  398,  77  Pac.  177;  Estate  of  Mc- 

trical  E.  Co.,  136  Cal.   178,  181,  68  Kenna,   143    Cal.   580,   583,   77   Pac. 

Pac.  598;  Estate  of  Blake,  136  Cal.  461;  Sprague  v.  Walton,  145  Cal.  228, 

306,  307,  68  Pac.  827;  Estate  of  Mills,  234,  78  Pac.  645;  Meyer  v.  Foster, 

137  Cal.  298,  303,  70  Pac.  91;  Peo-  147  Cal.  166,  81  Pac.  402;  People  v. 

pie  V.  Seeley,  139  Cal.  118,  123,  72  Davis,  1  Cal.  App.  8,  11,  81  Pac.  716; 

Pac.  834;  Withers  v.  Moore,  140  Cal.  Humphrey  v.  Pope,  1  Cal.  App.  374, 

591,  597,  74  Pac.  159;  Peterson  Bros.  379,  82  Pac.  223;  Emmis  B.  Co.  t. 

V.  Mineral  K.  F.  Co.,  140  Cal.  624,  Hurst,  1  Cal.  App.  752,  759,  82  Pac. 

630,   74    Pac.    162;    People   v.    Man-  '  1056;  Estate  of  Dolbeer  (Cal.,  June 

oogian,    141    Cal.   592,   595,    75   Pac.  16,  1906),  86  Pac.  695,  699;  Womble 

177;  Ames  v.  Southern  Pac.  Co.,  141  v.  Wilbur  (Cal.  App.,  May  15,  1906), 

Cal.  728,  735,  75  Pac.  310;  People  v.  86  Pac.   916,   920;    Sneed  v.  Marys- 

Suesser,   142   Cal.   354,   361,   75   Pac.  ville    G.    &   E.    Co.    (Cal.,   Sept.    20, 

1093;   People  v.  Donnolly,   143   Cal.  1906),  87  Pac.  376,  378. 

§  1412.    Colorado — Claims  Acquired  After  Suit  not  Admitted. 

No  party  shall  be  permitted  to  introduce  at  the  trial  any  bond, 
note,  debt  or  other  claim  against  his  adversary,  which  he  shall  have 
acquired  after  the  commencement  of  the  suit,^ 

I  (Colo.)  Eev.  Stats.  1908,  sec.  3737. 

§  1413.     Judicial  Notice. 

Courts  take  judicial  notice  of  the  follo^vlng  facts: 

1.  The  true  signification  of  all  English  words  and  phrases,  and 
of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  executive, 
and  judicial  departments  of  this  state  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United 
States ; 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of 
office  of  the  principal  officers  of  the  government  in  the  legislative, 
(^xecutive,  and  judicial  departments  of  this  state  and  of  the  United 
States ; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or 
sovereign  recognized  by  the  executive  power  of  the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction, 
and  of  notaries  public ; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographi- 
cal divisions  and  political  history  of  the  world; 
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In  all  these  cases  the  court  may  resort  for  its  aid  to  appropriate 
books  or  documents  of  reference.* 


1  (Cal.)  Kerr's  Cy<s.  C.  C.  P.,  see. 
1875;  (N.  D.)  Rev.  Codes  1905,  sees. 
7318,  7319;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  &  C. 
Codes,  sees.  719,  720;  Lord's  Oregon 
Laws';  sees.  728,  729;  (Idaho)  Rev. 
Codes,  sec.  5950;  (Mont.)  Rev.  Codes 
1907,  sec.  3374;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1327;  People  v. 
Hagar,  52  Cal.  171,  188;  Brady  v. 
Page,  59  Cal.  52,  55;  People  v.  Chee 
Kee,  61  Cal.  404;  People  v.  Will- 
iams, 64  Cal.  87,  91,  27  Pac.  939; 
Cummings  v.  Conlan,  66  Cal.  403, 
412,  5  Pac.  796,  903;  Oakland  Pav. 
Co.  T.  Hilton,  69  Cal.  479,  495,  11 
Pac.  3;  Grennan  v.  McGregor,  78 
Cal.  258,  262,  20  Pac.  559;  Sharon 
v.  Sharon,  79  Cal.  633,  697,  22  Pac. 
26,  131;  Faekler  v.  Wright,  86  Cal. 
210,  211,  24  Pac.  996;  Ohm  v.  San 
Francisco  (Cal.,  Dec.  9,  1890),  25 
Pac.  155;  Cole  v.  Segraves,  88  Cal. 
103,  106,  25  Pac.  1109;  People  v. 
Wong  Wang,  92  Cal.  277,  280,  28 
Pac.  270;  People  v.  Etting,  99  Cal. 
577,  579,  34  Pac.  237;  People  v.  Wal- 
lace,  101  Cal.  281,  283.  35  Pac.  862; 
Sheehy  v.  Shinn,  103  Cal.  325,  329, 
37  Pac.  393;  Rogers  v.  Cady,  104  Cal. 
288,  290,  43  Am.  St.  Rep.  100,  38 
Pac.  81;  McLaughlin  v.  Menotti,  105 
Cal.  572,  574,  38  Pac.  973;  Diggins 
V.  Hartshorne,  108  Cal.  154,  158, 
41  Pac.  283;  Southern  Pac.  R.  Co. 
V.  Painter,  113  Cal.  247,  256,  45 
Pac.  320;  People  v.  Mayes,  113  Cal. 
618,  625,  45  Pac.  860;  Mullan  v. 
State,  114  Cal.  578,  581,  46  Pac.  670, 
34  L.  B.  A.  262;  Ex  parte  Davis,  115 


Cal.  445,  447,  47  Pac.  258;  Davis  v. 
Whidden,  117  Cal.  618,  623,  49  Pac. 
766;  Hines  v.  Miller,  i22  Cal.  517, 
519,  55  Pac.  401;  Scanlan  v.  San 
Francisco  &  S.  J.  V.  R.  Co.  (Cal., 
Dec.  23,  1898),  55  Pac.  694;  People 
V.  O'Brien,  130  Cal.  1,  6,  62  Pac.  297; 
Bryan  v.  Abbott,  131  Cal.  222,  225, 
63  Pac.  363;  Coleman  v.  Le  Franc, 
137  Cal.  214,  216,  69  Pac.  1010; 
French  v.  Senate,  146  Cal.  604,  608, 
80  Pac.  1031;  Ex  parte  Berry  (Cal., 
Aug.  10,  1905),  82  Pac.  44;  Pardee  v. 
Schanzlin  (Cal.  App.,  May  15,  1906), 
86  Pac.  812. 

Idaho.— O.  S.  L.  Rv.  Co.  v.  Good- 
ing,  6  Idaho,  773,  59  Pac.  821 ;  Castlo 
V.  Bannock  Co.,  8  Idaho,  124,  67  Pac. 
35;  Powell  v.  Springston  Lbr.  Co., 
12  Idaho,  723,  88  Pac.  97. 

Utali. — People  v.  Lyman,  2  Utah, 
30;  People  v.  Hopt,  3  Utah,  396,  4 
Pac.  250;  People  v.  Page,  6  Utah, 
353,  23  Pac.  761;  Ritchie  v.  Rich- 
ards, 14  Utah,  345,  47  Pac.  670; 
Stanton  v.  Hardy,  14  Utah,  380,  47 
Pac.  1102;  State  v.  Norman,  16  Utah, 
457,  52  Pac.  986;  P.  V.  Coal  Co.  v. 
County  Commrs.,  15  Utah,  97,  48  Pac. 
1032;  McMaster  v.  Morse,  18  Utah,  21, 
55  Pac.  70;  State  v.  Bates,  22  Utah, 
66,  61  Pac.  905;  Warren  v.  Robinson, 
21  Utah,  429,  61  Pac.  28;  Garland  v. 
Bear  L.  &  R.  Irr.  Co.,  9  Utah,  350,  34 
Pac.  368 ;  State  v.  Hart,  19  Utah,  438, 
57  Pac.  415;  State  v.  Bates,  22  Utah, 
65,  61  Pac.  905;  Hilton  v.  Roylance, 
25  Utah,  129,  69  Pac.  660. 
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1427. 

1428. 

1429. 

1430. 

1431. 

1432. 

1433. 

1434. 

1435. 

1436. 

1437. 

1438. 

1439. 

1440. 

1441. 

1442. 

1443. 

1444. 

1445. 

1446. 

1447. 

1448. 

1449. 

1450. 

1451. 

1452. 

1453. 

1454. 

ARTICLE  m. 

WRITINGS. 

Origixuil  writing  must  be  produced. 

Lost  record. 

Parol  evidence  to  vary  writing. 

CONSTRUCTION. 

Conetruction  of  language  relates  to  place  where  used. 

General  ru]e  as  to  construction  of  statutes  and  instrumenti. 

Intent  to  be  ascertained  if  possible. 

Surrounding  circumstances. 

Terms  presumed  used  in  primary  and  general  acceptation. 

Written  words  control  those  printed  in  a  blank  form. 

Persons  skilled  may  testify  to  decipher  characters. 

Of  two  constructions,  which  preferred. 

A  written  instrument  construed  as  understood  by  parties. 

Construction  in  favor  of  natural  right  preferred. 

Writings — Kinds  of. 

Public  writings. 

Private  writings. 

PUBLIC  WRITINGS. 

Ev«ry  citizen  entitled  to  inspect  and  copy  public  writing!. 

Public  officers  bound  to  give  copies. 

Four  kinds  of  public  writings.  * 

Laws,  written  or  unwritten. 

Written  laws  defined. 

Constitution  and  statutes. 

Public  and  private  statutes  defined. 

Unwritten  law  defined. 

Books  as  evidence  of  written  law. 

Evidence  of  foreign  law. 

Other  evidence  of  laws  of  other  states. 

Recitals  in  statutes,  how  far  evidence. 

Judicial  record  defined. 

Judicial  record — How  proved. 

Judicial  records  of  foreign  countries. 

Copy  of  foreign  judicial  record. 

Effect  of  a  judgment  or  final  order  upon  rights  in  yarious  cases. 

Effect  of  other  judicial  orders,  when  conclusivs. 

Where  parties  are  to  be  deemed  the  same. 

What  deemed  adjudged  in  a  judgment. 

Where  sureties  bound,  principal  is  also. 

Record  of  another  state — Its  effect. 

Record  of  a  court  of  admiralty. 

Manner  of  impeaching  a  record. 

The  jurisdiction  necessary  in  a  judgment. 
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§  1455.  Manner  of  proving  other  official  documenta. 

§  1456.  Public  record  of  private  writing  evidence. 

9  1457.  Entries  in  official  books  prima  facie  evidence. 

S  1458.  Effect  of  a  foreign  judgment. 

§  1459.  Proof  of  foreign  judgment. 

8  1460.  Transcript  from  docket  of  justice  of  the  peace  of  sister  state. 

8  1461.  Certificate  to  transcript  of  justice  of  the  peace. 

8  1462.  Contents  of  other  official  certificates. 

8  1463.  Provisions  in  relation  to  states  apply  to  t'erritories. 

8  1464.  Entries  made  by  officers  o-r  boards  prima  facie  evidencfl. 

PRIVATE  WRITINGS. 

8  1465.  Private  writings  classified. 

8  1466.  Seal  defined. 

8  1467.  Seal,  and  how  made. 

8  1468.  Effect  of  a  seal. 

8  1469.  What  is  execution  of  an  instrument. 

8  1470.  Compromise  of  a  debt  without  seal  good. 

8  1471.  Subscribing  witness  defined. 

8  1472.  Books,  maps,  etc.,  how  far  evidence. 

8  1473.  Original  writing  to  be  produced  or  accounted  for. 

8  1474.  Notice  to  produce. 

8  1475.  Writing  called  for  need  not  be  offered. 

8  1476.  Writing — How  proved. 

8  1477.  Execution  may  be  proved  by  other  than  subscribing  witness. 

8  1478.  When  evidence  of  execution  not  necessary. 

8  1479.  Handwriting — How  proved. 

8  1480.  Comparison  of  handwriting. 

8  1481.  Ancient  writings. 

8  1482.  Entries  of  decedents. 

8  1483.  Entries  repeated  in  usual  course. 

8  1484.  Private  writings,  how  proved. 

8  1485.  Removal  of  public  records. 

8  I486.  Acknowledged  instruments  affecting  real  property. 

§  1414.    Original  Writing  must  be  Produced. 

There  can  be  no  evidence  of  the  contents  of  a  writing,  other  than 
the  writing  itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in  which  case 
proof  of  the  loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  after  rea- 
sonable notice. 

3.  When  the  original  is  a  record  or  other  document  in  the  cus- 
tody of  a  public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy 
of  the  record  is  made  evidence  by  this  code  or  other  statute. 
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5.  When  the  original  consists  of  numerous  accounts  or  other 
documents,  which  cannot  be  examined  in  court  without  great  loss 
of  time,  and  the  evidence  sought  from  them  is  only  the  general 
result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  3  and  4,  a  copy  of  the 
original,  or  of  the  record,  must  be  produced;  in  those  mentioned 
in  subdivisions  1  and  2,  either  a  copy  or  oral  evidence  of  the  con- 
tents.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1855;  (Or.)  B.  &  C.  Codes,  sec.  703; 
Lord's  Oregon  Laws,  sec.  712 ;  (Mont.) 
Rev.  Codes  1907,  sec.  7872;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1378; 
Spect  V.  Gregg,  51  Cal.  198,  201; 
People  V.  Hagar,  52  Cal.  171,  186; 
Gethin  v.  Walker,  59  Cal.  502,  506; 
Dyer  v.  Hudson,  65  Cal.  372,  373,  4 
Pac.  235;  Oakland  Nav.  Co.  v.  Hil- 
ton, 69  Cal.  479,  495,  11  Pac.  3; 
Brown  v.  Griffith,  70  Cal.  14,  16,  11 
Pac.  500;  Nicholson  v.  Tarpey,  89 
Cal.  017,  621,  622,  26  Pac.  1101; 
Byrne  v.  Byrne,  113  Cal.  294,  299, 
45  Pac.  536;  People  v.  Dole,  122  Cal. 
486,  497,  55  Pac.  581;  Nicholson  v. 
Tarpey,  124  Cal.  442,  446,  57  Pac. 
457;  Pacific  Pav.  Co.  v.  Gallett,  137 


Cal.  174,  176,  69  Pac.  985;  Wilson 
V.  Akatraz  A.  Co.,  142  Cal.  182,  189, 
75  Pac.  787;  King  v.  Samuel,  7  Cal. 
App.  55,  56,  93  Pac.  395. 

Utah.— Wilson  v.  Wright,  8  Utah, 
215,  30  Pac.  754;  Dwyer  v.  S.  L.  C. 
Copper  Co.,  14  Utah,  339,  47  Pac. 
311;  Mclntyre  v.  Ajax,  17  Utah,  213, 
53  Pac.  1124;  Nelson  v.  S.  P.  By., 
18  Utah,  243,  55  Pac.  1102;  Scott 
V.  Crouch,  24  Utah,  377,  67  Pac.  1068; 
Stoll  V.  Daly  M.  Co.,  19  Utah,  271, 
57  Pac.  295;  Cooney  v.  McKinney,  25 
Utah,  329,  71  Pac.  485;  Brown  v. 
Fraternal  Ace.  Assn.,  18  Utah,  565, 
55  Pac.  63;  State  ▼.  Freshwater,  30 
Utah,  442,  85  Pac.  447;  McCoUum 
V.  S.  P.  Co.,  31  Utah,  494,  88  Pac 
663. 


§  1415.     Lost  Record. 

When  it  is  desired  to  prove  the  contents  of  any  public  record 
or  document  lost  or  destroyed  by  conflagration  or  other  public 
calamity  and  after  proof  of  such  loss  or  destruction,  there  is  offered 
in  proof  of  such  contents,  any  abstract  of  title  issued  and  certified 
to  as  correct  by  any  person,  firm  or  corporation  engaged  in  the 
business  of  preparing  and  making  abstracts  of  title  issued  and 
certified  to  as  correct  by  any  such  person,  firm  or  corporation,  the 
same  may  be  admitted  in  evidence  on  proof  that  the  same  was  pre- 
pared and  made  in  the  ordinary  course  of  business  prior  to  such 
loss  or  destruction,  and  without  further  proof  by  the  person  who 
actually  made  the  copies,  extracts,  notes  or  memoranda  of  records, 
constituting  such  abstract  of  title  that  they  were  correctly  taken 
from  the  original  record  or  document.^ 
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Provided,  nevertheless,  that  whenever  and  as  soon  as  said  ac- 
tion is  set  for  trial  any  party  so  desiring  to  use  said  evidence 
shall  notify  all  other  parties  to  the  action  who  have  appeared 
therein,  of  his  intention  to  use  the  same  at  the  trial  of  said  action, 
and  shall  give  all  such  other  parties  a  reasonable  opportunity  to 
inspect  the  same  and  to  take  copies  thereof. 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  1855a;  (Wash.)  R.  &  B.  Codes,  see.  1254. 


§  1416.    Parol  Evidence  to  Vary  Writing. 

When  the  terms  of  an  agreement  have  been  reduced  to  writing 
by  the  parties,  it  is  to  be  considered  as  containing  all  those  terms, 
and  therefore  there  can  be  between  the  parties  and  their  repre- 
sentatives, or  successors  in  interest,  no  evidence  of  the  terms  of 
the  agreement  other  than  the  contents  of  the  writing,  except  in  the 
following  cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in 
issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of  the  circum- 
stances under  which  the  agreement  was  made  or  to  which  it  re- 
lates,^ or  to  explain  an  extrinsic  ambiguity,  or  to  establish  ille- 
gality or  fraud.  The  term  "agreement*'  includes  deeds  and  wills, 
as  well  as  contracts  between  parties.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1856;  (Or.)  B.  &  C.  Codes,  sec.  704; 
Lord's  Oregon  Laws,  sec.  713; 
(Mont.)  Bev.  Codes  1907,  sec.  7873; 
(Utah)   Comp.  Laws  1907,  sec.  3410. 

2  See,  also,  Kerr's  Cyc.  C.  C.  P., 
sec.  1860;  Cohen  v.  Goux,  48  Cal. 
97,  99;  Nicholson  v.  Tarpey,  89  Cal. 
617,  621,  622,  26  Pac.  1101;  Beall 
V.  Fisher,  95  Cal.  568,  570,  30  Pac. 
773;  Garber  v.  Gianella  (Cal.,  Aug. 
26,  1892),  30  Pac.  841;  Darby  v. 
Arrowhead  H.  S.  H.  Co.,  97  Cal.  384, 
387,  32  Pac.  454;  Bullion  &  Ex. 
Bank  v.  Spooner  (Cal.,  March  14, 
1894),  36  Pac.  121;  Daw  v.  Niles, 
104  Cal.  106,  109,  111,  121,  37  Pac. 
876;  Daw  v.  Niles  (Cal.,  Aug.  25, 
1893),    33    Pac.    1114;    Thresher    v. 


Gregory  (Cal.,  Nov.  5,  1895),  42  Pac. 
421;  Dunn  v.  Price,  112  Cal.  46,  51, 
44  Pac.  354;  Bradford  I.  Co.  v. 
Joost,  117  Cal.  204,  211,  48  Pac. 
1083;  Fernandez  v.  Tormey,  121  Cal. 
515,  520,  53  Pac.  1119;  Maxson  v. 
Llewelyn,  122  Cal.  195,  199,  54  Pac. 
732;  Nicholson  v.  Tarpey,  124  Cal. 
442,  446,  57  Pac.  457;  Richter  v. 
Union  L.  &  8.  Co.,  129  Cal.  367,  375, 
62  Pac.  39;  Estate  of  Lakemeyer, 
135  Cal.  28,  29,  66  Pac.  961;  Gard- 
ner  v.  California  G.  L  Co.,  137  Cal. 
71,  75,  69  Pac.  844;  Curtin  v.  Ingle, 
137  Cal.  95,  97,  100,  69  Pac.  836, 
1013;  Richey  v.  East  Redlands  W. 
Co.,  141  Cal.  221,  228,  74  Pac.  754; 
Bickerdike  v.  State,  144  Cal.  681, 
691,  78  Pac.  270;  Cutten  v.  Pearsall, 
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146  Cal.  690,  694,  81  Pac.  25;  Gard-  App.,  Feb.  15,  1906),  84  Pac.  435; 
iner  v.  McDonogh,  147  Cal.  313,  81  Peterson  v,  Chaiz,  5  CaL  App.  625, 
Pac.  964;  Townsend  ▼.  Sullivan  (Cal.      531,  90  Pac.  948. 

CONSTRUCTION. 

§  1417.    Confttruction  of  Lanffaage  Belates  to  Place  Where  Used. 

The  language  of  a  writing  is  to  be  interpreted  according  to  the 
meaning  it  bears  in  the  place  of  its  execution,  unless  the  parties 
have  reference  to  a  different  place.* 

1  See  Kerr's  Qyc.  C.  C.  P.,  sec.  1857. 

§  1418.    Oeneral  Rule  as  to  Construction  of  Statutes  and  Instru- 
ments. 

In  the  construction  of  a  statute  or  instrument,  the  office  of  the 
justice  is  simply  to  ascertain  and  declare  what  is  in  terms  or  in 
substance  contained  therein,  not  to  insert  what  has  been  omitted, 
or  to  omit  what  has  been  inserted;  and  where  there  are  several 
provisions  or  particulars,  such  a  construction  is,  if  possible,  to  be 
adopted  as  will  give  effect  to  all.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1858. 

§  1419.    Intent  to  be  Ascertained  if  Possible. 

In  the  construction  of  a  statute  the  intention  of  the  legislature, 
and  in  the  construction  of  the  instrument  the  intention  of  the 
parties,  is  to  be  pursued,  if  possible ;  and  when  a  general  and  par- 
ticular provision  are  inconsistent,  the  latter  is  paramount  to  the 
former.  So  a  particular  intent  will  control  a  general  one  that  is 
inconsistent  with  it.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Burton  v.  Todd,  68  Cal.  485,  489,  9 

1859;  (Or.)  B.  A  C.  Codes,  sec.  706;  Pac.    663;    Auzerais    v.    Naglee,    74 

Lord's      Oregon     Laws,      sec.      715;  Cal.  60,  67,  15  Pac.  371. 
(Mont.)  Rev.  Codes  1907,  sec.  7874; 

§  1420.    Surrounding  Circumstances. 

For  the  proper  construction  of  an  instrument,  the  circumstances 
under  which  it  was  made,  including  the  situation  of  the  subject 
of  the  instrument,  and  of  the  parties  to  it,  may  also  be  shown,  so 
that  the  justice  be  placed  in  the  position  of  those  whose  language 
he  is  to  interpret.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec      Lord's  Oregon  Laws,  sec.  717;  (Mont.) 
I860;  (Or.)  B.  ft  C.  Codes,  sec  708;      Ber.  Codes  1907,  sec  7875;    (Keb.) 
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Cobbey'B  Ann.  Stats.  1909,  see.  1325; 
Humboldt  Sav.  ft  L.  Soc.  v.  Wenner- 
hald  (Cal.,  Feb.  18,  1889),  20  Pac. 
553;  Cavanaugh  v.  Cas&elman,  88 
Cal.  543,  553,  26  Pac.  515;  Darby  v. 
Arrowhead  H.  S.  H.  Co.,  97  Cal.  384, 
387,  32  Pac.  454;  Morifew  v.  San 
Francisco  ft  S.  R.  B.  Co.,  107  Cal. 
587,  600,  40  Pac.  810;  Balfour  v. 
Fresno  C.  ft  I.  Co.,  109  Cal.  221,  226, 
41  Pac.  876;  Baker  v.  Clark,  128 
Cal.  181,  186,  60  Pac.  677;  Curtin  v. 
Ingle,  137  Cal.  95,  97,  100,  69  Pac. 
836,   1013;   Miller  v.   Grunsk^r,   141 


Cal.  441,  462,  66  Pac.  858,  75  Pac. 
48;  Hill  V.  McCoy,  1  Cal.  App.  Dec. 
159,  81  Pac.  1015;  Estate  of  Gamier, 
147  Cal.  457,  82  Pac.  68;  Ennis  B. 
Co.  V.  Hurst,  1  Cal.  App.  752,  759, 
82  Pac.  1056;  Peterson  y.  Chaiz,  5 
Cal.  App.  525,  531,  90  Pac.  948. 

Montana— Oonstractlon  of  Statntas 
and  Instrainents  —  General  Bule. — 
Home  Assn.  v.  Nolan,  21  Mont.  210, 
53  Pac.  740;  In  re  Walker,  110  Cal. 
396,  42  Pac.  815;  State  v.  Settles,  34 
Mont.  452,  87  Pac.  446. 


§  1421.    Terms  Presumed  Used  Id  Primary  and  Oeneral  Ac- 
ceptation. 

The  terms  of  a  writing  are  presumed  to  have  been  used  in  their 
primary  and  general  acceptation,  but  evidence  is  nevertheless  ad- 
missible that  they  have  a  local,  technical  or  otherwise  peculiar 
signification,  and  were  so  used  and  understood  in  the  particular 
instance,  in  which  case  the  agreement  must  be  construed  accord- 
ingly.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1861;  (Or.)  B.  ft  C.  Codes,  sec.  709; 
Lord's  Oregon  Laws,  sec.  718;  (Mont.) 
Rev.  Codes  1907,  sec.  7877;  (Neb.) 
Cobbey's  Ann.  Stats.  1909,  sec.  1326; 
Auzerais  v.  Naglee,  74  Cal.  60,  67, 
15  Pac.  371;  People  v.  Reis,  76  CaL 


269,  279,  18  Pac.  809;  Balfour  ▼. 
Fresno  C.  ft  I.  Co.,  109  Cal.  221,  226, 
41  Pac.  876;  Higgins  v.  California 
P.  ft  A.  Co.,  120  Cal.  629,  631,  52 
Pac.  1080;  Estate  of  Fay,  145  Cal. 
82,  84,  78  Pac.  340. 


§  1422.    Written  Words  Control  Those  Printed  in  a  Blank  Form. 

When  an  instrument  consists  partly  of  written  words  and 
partly  of  a  printed  form,  and  the  two  are  inconsistent,  the  former 
controls  the  latter.^ 

1  Bee  Kerr's  Qyc.  C.  C.  P.,  sec.  1862. 

§  1423.    Persons  Skilled  may  Testify  to  Decipher  Oliaracters. 

When  the  characters  in  which  an  instrument  is  written  are  diffi- 
cult to  be  deciphered,  or  the  language  of  the  instrument  is  not 
imderstood  by  the  court,  the  evidence  of  persons  skilled  in  de- 

86 


§§1424^1427  hillyeb's  justices'  code.  562 

ciphering  the  characters,  or  who  understand  the  language,  is  ad- 
missible to  declare  the  characters  or  the  meaning  of  the  language.^ 

1  See  Kerr's  Cyc  C.  €•  P.,  sec.  1863. 

§  1424.    Of  Two  Constructions,  Which  Preferred. 

When  the  terms  of  an  agreement  have  been  intended  in  a  dif- 
ferent sense  by  the  different  parties  to  it,  that  sense  is  to  prevail 
against  either  party  in  which  he  supposed  the  other  understood 
it,  and  when  different  constructions  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which  is  most  favorable  to  the 
party  in  whose  favor  the  provision  was  made.* 

1  See  Kerr's  Cyc.  0.  C.  P.,  sec.  1864. 

§  1425.  A  Written  Instrument  Construed  as  Understood  by  Par- 
ties. 
A  written  notice,  as  well  as  every  other  writing,  is  to  be  con- 
strued according  to  the  ordinary  acceptation  of  its  terms.  Thus 
a  notice  to  the  drawers  or  indorsers  of  a  bill  of  exchange  or  prom- 
issory note,  that  it  has  been  protested  for  want  of  acceptance  or 
payment,  must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment  and  the  same  refused,  and  that 
the  holder  looks  for  payment  to  the  person,  to  whom  the  notice  is 
given.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1865. 

§  1426.    Construction  in  Favor  of  Natural  Bight  Preferred. 

When  a  statute  or  instrument  is  equally  susceptible  of  two  in- 
terpretations, one  in  favor  of  natural  right,  and  the  other  against 
it,  the  former  is  to  be  adopted.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1866. 

§  1427.    Writings,  Kinds  of. 
Writings  are  of  two  kinds: 

1.  Public;  and, 

2.  Private.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  735;   (Mont.)  Bev.  Codes  1937, 

sec.   1887;    (Tex.)    Sayles'  Tex.   Civ.  sec.  7895;  (Utah)  Comp.  Laws  1907» 

Stats.  1897,  art.  2299;   (Or.)  B.  &  C.  sec.  3396;  Canfield  v.  Thompson,  49 

Codes,  sec.  726;  Lord's  Oregon  Laws,  Cal.  210,  212;  People  v.  Hagar,  52 
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Cal.  171,  186;  Gethin  ▼.  Walker,  59  People  ▼.  Van  Ewan,  111  Cal.  144, 
Cal.  502,  506;  Whelan  v.  Superior  149,  43  Pac.  520;  People  v.  Ellen- 
Court,  114  Ca}.  548,  550,  46  Pac.  468;      wood,  119  Cal.  166,  171,  51  Pac.  553. 

§  1428.    PnbUc  Writings. 

Public  writings  are  (1)  The  written  acts  or  records  of  the  acts 
of  the  sovereign  authority,  of  oflficial  bodies  and  tribunals,  and  of 
public  officers,  legislative,  judicial  and  executive,  whether  of  this 
state,  of  the  United  States,  of  a  sister  state,  or  of  a  foreign  country ; 
(2)  Public  records,  kept  in  this  state,  of  private  writings.* 

1  See   Kerr'g   Cyc.   C.    C.   P.,   sec.  (Mont.)  Rev.  Codes  1907,  sec.  7896; 

1888;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  Canfield   v.  Thompson,  49   Cal.  210, 

1897,  art.  2299;  (Or.)  B.  &  C.  Codes,  212;  Whelan  v.  Superior  Court,  114 

sec.  727;  Lord's  Or.  Laws,  sec.  736;  Cal.  548,  550. 

§  1429.    Private  Writings. 
All  other  writings  are  private.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  737;   (Mont.)   Rev.  Codes  1907,  sec. 

1889;  (Tex.)  Sayles*  Tex.  Civ.  Stats.  7897;  (Utah)  Comp.  Laws  1907,  sec. 

1897,  art.  2299;  (Or.)  B.  &  C.  Codes,  3396;  Whelan  v.  Superior  Court,  114 

sec.  728;  Lord's  Oregon  Laws,  sec.  Cal.  548,  550,  46  Pac.  468. 

PUBLIC  WRITINGS. 

§  1430.    Every  Citizen  Entitled  to  Inspect  and  Copy  Public 
Writings. 
Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  pub- 
lic writing  of  this  state,  except  as  otherwise  expressly  provided  by 
statute.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1892. 

§  1431.    Public  Officers  Bound  to  Give  Copies. 

Every  public  officer  having  the  custody  of  a  public  writing, 
which  a  citizen  has  a  right  to  inspect,  is  bound  to  give  him,  on 
demand,  a  certified  copy  of  it,  on  payment  of  the  legal  fees  there- 
for, and  such  copy  is  admissible  as  evidence  in  like  cases  and 
with  like  effect  as  the  original  writing.^ 

I  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1893. 

§  1432.    Four  Kinds  of  Public  Writings. 
Public  writings  are  divided  into  four  classes: 
1.  Laws; 
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2.  Judicial  records; 

3.  Other  oflScial  documents ; 

4.  Public  records,  kept  in  this  state,  of  private  writings.* 

1  See  Kerr'B  Qyc  C.  C.  P.,  sec.  1894. 

§  1433.    Laws,  Written  or  Unwritten. 

Laws,  whether  organic  or  ordinary,  are  either  written  or  un- 
written.* 

I  See  Kerr's  G^c  C.  C.  P.,  see.  1895. 

§  1434.    Written  Laws  Defined. 

A  written  law  is  that  which  is  promulgated  in  writing  and  of 
which  a  record  is  in  existence.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1896. 

§  1436.    Constitution  and  Statutes. 

The  organic  law  is  the  constitution  of  the  government,  and  is 
altogether  written.  Other  written  laws  are  denominated  statutes. 
The  written  law  of  this  state  is  therefore  contained  in  its  consti- 
tution and  statutes,  and  in  the  constitution  and  statutes  of  the 
United  States.* 

1  See  Kerr's  Cyc  C.  C.  P.,  sec.  1897. 

§  1436.    Public  and  Private  Statutes  Defined. 

Statutes  are  public  or  private.  A  private  statute  is  one  which 
concerns  only  certain  designated  individuals,  and  affects  only 
their  private  rights.  All  other  statutes  are  public,  in  which  are 
included  statutes  creating  or  affecting  corporations.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1898. 

§  1437.    Unwritten  Law  Defined. 

Unwritten  law  is  the  law  not  promulgated  and  recorded,  as 
mentioned  in  section  fourteen  hundred  and  thirty-four  of  this 
book,  but  which  is,  nevertheless,  observed  and  administered  in  the 
courts  of  the  country.  It  has  no  certain  repository,  but  is  collected 
from  the  reports  of  the  decisions  of  the  courts,  and  the  treatises 
of  learned  men.* 

1  See  Kerr's  Qyc.  C.  C.  P.,  see.  1899. 
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§  1438.    Books  as  Evidence  of  Written  Law. 

Books  printed  or  published  under  the  authority  of  a  sister 
state  or  foreign  country,  and  purporting  to  contain  the  statutes, 
code,  or  other  written  law  of  such  state  or  country^  or  proved  to 
be  commonly  admitted  in  the  tribunals  of  such  state  or  country  as 
evidence  of  the  written  law  thereof,  are  admissible  in  this  state  as 
evidence  of  such  law.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  IMO;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3&2S;  (Ariz.)  B«v.  Stats. 
1901,  sec.  2539;  (N.  D.)  Bev.  Codes 
1905,  sec.  7291;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.,  arts.  2304,  2305;  (Or.) 
B.  &  C.  Codes,  se«9.  732-740;  Lord's 
Oregon  Laws,  sees.  742-750;  (Wash.) 
B.  &  B.  Codes,  sec.  1259;  (Idaho) 
Bev.  Codes,  sec.  5969;   (Mont.)  Bev. 


Codes  1907,  sec.  7906;  (S.  D.) 
Comp.  Laws  1910,  sec.  528,  p.  412; 
(Wyo.)  Comp.  Stats.  1910,  sec.  4541; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
1404;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  seca  5965,  5966;  (Colo.)  Mills' 
Ann.    Stats.    1905,  sec.  1749. 

UtaJL — ^Hunt  v.  Mbnroe,  32  Utah, 
428,  91  Pac.  269. 


§  143d.    Evidence  of  Foreign  Law. 

A  copy  of  the  written  law  or  other  public  writing  of  any  st^te 
or  country,  attested  by  the  certificate  of  the  officer  having  charge 
of  the  original,  under  the  public  seal  of  the  state  or  country,  is 
admissible  as  evidence  of  such  law  or  writing.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1901. 


§  1440.    Other  Evidence  of  Laws  of  Other  States. 

The. oral  testimony  of  witnesses  skilled  therein  is  admissible  as 
evidence  of  the  unwritten  law  of  a  sister  state  or  foreign  country, 
as  are  also  printed  and  published  books  of  reports  of  decisions  of 
the  courts  of  such  state  or  country,  or  proved  to  be  commonly 
admitted  in  such  courts.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1902. 

§  1441.    Becit&ls  in  Statutes,  How  Far  Evidence. 

The  recitals  in  a  public  statute  are  conclusive  evidence  of  the 
facts  recited  for  the  purpose  of  carrying  it  into  effect,  but  no 
further.  The  recitals  in  a  private  statute  are  conclusive  evidence 
between  parties  who  claim  under  its  provisions,  but  no  further.* 

1  See  Kerr's  Cyc  C.  0.  P.,  sec  1903. 
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§  1442.    Judicial  Record  Defined. 

A  judicial  record  is  the  record  or  oflScial  entry  of  the  proceed- 
ings in  a  court  of  justice,  or  of  the  official  act  of  a  judicial  officer, 
in  an  action  or  special  proceeding.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1904;  (Nev.)  Cutting's  Comp. 
Laws,  see.  3524;  (Ariz.)  Rev.  Stats. 
1901,  sees.  2541,  2542;  (Tex.)  Sayles' 
Tex.  Civ.  Stats.  1897,  art.  2306; 
(Or.)  B.  &  C.  Codes,  sec.  741;  Lord's 
Oregon  Laws,  sec.  751;  (Wash.)  R. 
&  B.  Codes,  sec.  1257;  (Idaho)  Eev. 
Codes,  sec.  5973;  (Mont.)  Bev. 
.Codes  1907,  sec.  7910;  (S.  D.) 
Comp.  Laws  1910,  sec.  529,  p.  412; 
(Utah)  Comp.  Laws  1907,  sec.  3383; 


(Wyo.)  Comp.  Stats.  1910,  sec.  4542; 
(Okl.^  Comp.  Laws  1909,  sec.  5891; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
1398;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  5964;  (Colo.)  Mills'  Ann. 
Stats.  1905,  8©c.  1747;  People  v. 
Hagar,  52  Cal.  171,  186;  Bryant  v. 
Bank  of  California  (Cal.,  May  22, 
1885),  7  Pac.  128;  Simmons  v. 
Threshour,  118  Cal.  100,  101,  30  Pac, 
312. 


§  1443.     Judicial  Record — ^How  Proved. 

A  judicial  record  of  this  state,  or  of  the  United  States,  may  be 
proved  by  the  production  of  the  original  or  by  a  copy  thereof 
certified  by  the  clerk  or  other  person  having  the  legal  custody 
thereof.  That  of  a  sister  state  may  be  proved  by  the  attestation 
of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  clerk 
and  seal,  together  with  a  certificate  of  the  chief  judge  or  magis- 
trate that  the  attestation  is  in  due  form.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1905;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3525;  (N.  D.)  Rev.  Codes 
1905,  sec.  7301;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2306;  (Or.)  B. 
&  C.  Codes,  sec.  742;  (Wash.)  R.  &  B. 
Codes,  sec.  1258;  (Idaho)  Rev.  Codes, 
5974;  (Mont.)  Rev.  Codes  1907,  sec. 
7911;  (S.  D.)  Comp.  Laws  1910, 
sees.  530,  531,  p.  413;  (Utah) 
Comp.  Laws  1907,  sec.  3385;  (Okl.) 
Comp.  La^vs  1909,  sec.  5891;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1398; 
(Kan.)    Dassler's    Gen.    Stats.    1909, 


sec.  5964;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sec.  1747;  Bean  v.  Loryea,  81 
Cal.  151,  152,  22  Pac.  513;  Wicker- 
sham  V.  Johnston,  104  Cal.  407,  412, 
413,  43  Am.  St.  Rep.  118,  38  Pac. 
89;  Southern  Pac.  R.  Co.  v.  Painter, 
113  Cal.  247,  256,  257,  45  Pac.  320; 
Simmons  v.  Threshour,  118  Cal.  100, 
101,  30  Pac.  312;  Page  v.  Garver,  5 
Cal.  App.  383,  385,  90  Pac.  481. 

Idaho. — Kramer  v.  Settle,  1  Idaho, 
485. 

Utaih. — Steinke      v.     Graves,     16 
Utah,  293,  62  Pac.  386. 


§  1444.    Judicial  Records  of  Foreign  Countries. 

A  judicial  record  of  a  foreign  country  may  be  proved  by  the 
attestation  of  the  clerk,  with  the  seal  of  the  court  annexed,  if 
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there  be  a  clerk  and  a  seal,  or  of  the  legal  keeper  of  the  record, 
with  the  seal  of  his  office  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  chief  judge,  or  presiding  magistrate,  that  the 
person  making  the  attestation  is  the  clerk  of  the  court  or  legal 
keeper  of  the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form.  The 
signature  of  the  chief  judge  or  presiding  magistrate  must  be  au- 
thenticated by  the  certificate  of  the  minister  or  e[a]mbassador, 
or  a  consul,  vice-consul,  or  consular  agent  of  the  United  States  in 
such  foreign  country.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
»ec.  1906;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3526;  (N.  D.)  Be  v.  Codes 
1905,  sec.  7293;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.,  art.  2299;  (Or.)  B.  & 
C.  Codes,  sec.  743;  Lord's  Oregon 
Laws,  sec.  754;  (Wash.)  E.  &  B. 
Codes,  sec.  1256;  (Idaho)  Rev. 
Codes,  sec.  5975;  (Mont.)  Rev.  Code» 
1907,  sec.  7912;  (Utah)  Comp.  Laws 


1907,  sec.  3386;  (Okl.)  Comp.  Laws 
1909,  s6c.  5890;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1401;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  596>3; 
Goldtree  v.  McAlister,  86  Cal.  93, 
101,  23  Pac.  207,  24  Pac.  801; 
Wickersham  v.  Johnston,  104  Cal. 
407,  412,  413,  414,  43  Am.  St.  Rep. 
118,  38  Pac.  89. 


§  1445.    Copy  of  Foreign  Judicial  Record. 

A  copy  of  the  judicial  record  of  a  foreign  country  is  also  ad- 
missible in  evidence,  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  it ; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
court  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to 
be  the  seal  of  the  court  where  the  record  remains,  if  it  be  the 
record  of  a  court;  or  if  there  be  no  such  seal,  or  if  it  be  not  a 
record  of  a  court,  by  the  signature  of  the  legal  keeper  of  the 
original.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1907;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3527;  (N.  D.)  Eev.  Codes 
1905,  sec.  7291;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2299;  (Or.)  B. 
&  C.  Codes,  sec.  744;  Lord's  Oregon 
Laws,  sec.  755;  (Idaho)  Rev.  Codes, 
sec.  5976;  (Mont.)  Rev.  Codes  1907, 
see.  7912;   (Utah)  Comp.  Laws  1907, 


sec.  3385;  (Okl.)  Comp.  Laws  1909, 
sec.  5890;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1401;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  5963;  Goldtree 
V.  McAlister,  86  Cal.  93,  101,  102, 
23  Pac.  207,  24  Pac.  801;  Wicker- 
sham V.  Johnston,  104  Cal.  407,  412, 
413,  414 >  43  Am.  St.  Eep.  118,  38 
Pac.  89. 
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§  1446.  Effect  of  a  Judgment  or  Fiiud  Order  npon  Bights  in 
Various  Cases. 
The  effect  of  a  judgment  or  final  order  in  an  action  or  special 
proceeding  before  a  court  or  judge  of  this  state,  or  of  the  United 
States,  having  jurisdiction  to  pronounce  the  judgment  or  order, 
is  as  follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific  thing,  or  in 
respect  to  the  probate  of  a  will,  or  the  administration  of  the  estate 
of  a  deoedent,  or  in  respect  to  the  personal,  political  or  legal  con- 
dition or  relation  of  a  particular  person,  the  judgment  or  order 
is  conclusive  upon  the  title  to  the  thing,  the  will,  or  administra- 
tion, or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the 
matter  directly  adjudged,  conclusive  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action  or  special  proceeding,  litigating  for  the  same 
thing  under  the  same  title,  and  in  the  same  capacity,  provided 
they  have  notice,  actual  or  constructive,  of  the  pendency  of  thei 
action  or  proceeding.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  Bee.  1908. 

§  1447.    Effect  of  Other  Judicial  Orders,  When  Conclusive. 

Other  judicial  orders  of  a  court  or  judge  of  this  state,  or  of  the 
United  States,  create  a  disputable  presumption,  according  to  the 
matter  directly  determined,  between  the  sanfle  parties  and  their 
representatives  and  successors  in  interest  by  title  subsequent  to 
the  commencement  of  the  action  or  special  proceeding,  litigating 
for  the  same  thing  under  the  same  title  and  in  the  same  capacity.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1909. 

§  1448.    Where  Parties  are  to  be  Deemed  the  Same. 

The  parties  are  deemed  to  be  the  same  when  those  between 
whom  the  evidence  is  offered  were  on  opposite  sides  in  the  former 
case,  and  a  judgment  or  other  determination  could  in  that  case 
have  been  made  between  them  alone,  though  other  parties  were 
joined  with  both  or  either.^ 

1  See  Kerr's  Cye.  C.  C.  P.,  sec  1910. 
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§  1449.    What  Deemed  Adjudged  in  a  Judgment. 

That  only  is  deemed  to  have  been  adjudged  in  a  former  judg- 
ment which  appears  upon  its  face  to  have  been  so  adjudged,  or 
which  was  actually  and  necessarily  included  therein  or  necessary 
thereto.* 

a  See  Kerr's  Cjc,  C.  C.  P.,  aec.  1911. 

§  1450.    Where  Sureties  Bound,  Principal  is  also. 

Whenever,  pursuant  to  the  last  four  sections,  a  party  is  bound 
by  a  record,  and  such  party  stands  in  the  relation  of  a  surety  for 
another,  the  latter  is  also  bound  from  the  time  that  he  has  notice 
of  the  action  or  proceeding,  and  an  opportunity  at  the  surety's 
request  to  join  in  the  defense.* 

1  See  Kerr's  Cje.  C.  C.  P.,  sec.  1912. 

§  1451.    Kecord  of  Another  State— Its  Effect. 

The  effect  of  a  judicial  record  of  a  sister  state  is  the  same  in 
this  state  as  in  the  state  where  it  was  made,  except  that  it  can 
only  be  enforced  here  by  an  action  or  special  proceeding,  and 
except,  also,  that  the  authority  of  a  guardian  or  committee,  or  of 
an  executor  or  administrator,  does  not  extend  beyond  the  juris- 
diction of  the  government  under  which  he  was  invested  with  his 
authority.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1913. 

§  1452.    Becord  of  a  Court  of  Admiralty. 

The  effect  of  the  judicial  record  of  a  court  of  admiralty  of  a 
foreign  country  is  the  same  as  if  it  were  the  record  of  a  court  of 
admiralty  of  the  United  States.* 

1  See  Kerr's  Cyc  C.  C  P.,  sec.  1914. 

§  1453.    Manner  of  Impeaching  a  Becord. 

Any  judicial  record  may  be  impeached  by  evidence  of  a  want 
of  jurisdiction  in  the  court  or  judicial  officer,  of  collusion  between 
the  parties,  or  of  fraud  in  the  party  offering  the  recordj  in  respect 
to  the  proceedings.^ 

i  B0e  Kerr's  Qyc.  C.  C.  P.^  sec  1918. 
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§  1454.    The  Jurisdiction  Necessary  in  a  Judgment. 

The  jurisdiction  suflScient  to  sustain  a  record  is  jurisdiction 
over  the  cause,  over  the  parties,  and  over  the  thing,  when  a  spe- 
cific thing  is  the  subject  of  the  judgment.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1917. 

§  1455.    Manner  of  Proving  Other  Official  Documents. 
Other  official  documents  may  be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the 
state  department  of  the  state ;  and  of  the  United  States,  by  the 
records  of  the  state  department  of  the  United  States,  certified 
by  the  heads  of  those  departments  respectively.  They  may  also 
be  proved  by  public  documents  printed  by  order  of  the  legislature 
or  Congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of  Con- 
gress by  the  journals  of  those  bodies  respectively,  or  either  house 
thereof,  or  by  published  statutes  or  resolutions,  or  by  copies  cer- 
tified by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  legis- 
lature of  a  sister  state,  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legis- 
lature of  a  foreign  country,  by  journals  published  by  their  au- 
thority, or  commonly  received  in  that  country  as  such,  or  by  a 
copy  certified  under  the  seal  of  the  country  or  sovereign,  or  by  a 
recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board 
or  department  thereof,  by  a  copy,  certified  by  the  legal  keeper 
thereof,  or  by  a  printed  book  published  by  the  authority  of  such 
corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original 
or  by  a  copy,  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  original 
or  by  a  copy,  certified  by  the  legal  keeper  thereof,  together  with 
the  certificate  of  the  secretary  of  state,  judge  of  the  supreme, 
superior  or  county  court,  or  mayor  of  a  city  of  such  state,  that 
the  copy  is  duly  certified  by  the  officer  having  the  legal  custody 
of  the  original. 
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8.  Doeaments  of  any  other  class  in  a  foreign  country,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof,  with 
a  certificate  under  seal,  of  the  country  or  sovereign,  that  the  docu- 
ment is  a  valid  and  subsisting  document  of  such  country,  and  the 
copy  is  duly  certified  by  the  oflScer  having  the  legal  custody  of 
the  original. 

9.  Documents  in  the  departments  of  the  United  States  govern- 
ment, by  the  certificates  of  the  legal  custodian  thereof.^ 

1  See  Kerr's  Cyc  C.  C.  P.,  sec.  1&18. 

§  1456.    Public  Becord  of  Private  Writing  Evidence. 

A  public  record  of  a  private  writing  may  be  proved  by  the  orig- 
inal record,  or  by  a  copy  thereof,  certified  by  the  legal  keeper  of 
the  record.^ 

1  See  Kerr*8  Cyc.  C.  C.  P.,  sec.  1919. 

§  1457.    Entries  in  Official  Books  Prima  Facie  Evidence. 

Entries  in  public  or  other  official  books  or  records,  made  in  the 
performance  of  his  duty  by  a  public  officer  of  this  state,  or  by 
another  person  in  the  performance  of  a  duty  specially  enjoined 
by  law,  are  prima  facie  evidence  of  the  facts  stated  therein.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1920. 

§  1458.     Effect  of  a  Foreign  Judgment. 

A  final  judgment  of  any  other  tribunal  of  a  foreign  country 
having  jurisdiction,  according  to  the  laws  of  such  country,  to  pro- 
nounce the  judgment,  shall  have  the  same  effect  as  in  the  country 
where  rendered,  and  also  the  same  effect  as  final  judgments  ren- 
dered in  this  state.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  1916;  amended  March  11, 1907,  (Cal.)  Stats.  1907, 
p.  207;  Kerr's  Stats.  1906-7,  p.  514. 

§  1459.     Proof  of  Foreign  Judgment. 

The  deposition  of  the  justice  who  rendered  the  judgment  may 
be  used  to  show  the  creation  and  jurisdiction  of  the  justice 's  court, 
in  conformity  with  the  act  of  the  state  providing  for  its  creation.^ 

1  Banister  v.  Campbell;  138  Cal.  455,  70  Pae.  504,  703. 
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§  1460.  Transcript  from  Docket  of  Justice  of  the  Peace  of  Sister 
State. 
A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace 
of  a  sister  state,  of  a  judgment  rendered  hy  him,  of  the  proceed- 
ings in  the  action  before  the  judgment,  of  the  execution  and  re- 
turn, if  any,  subscribed  by  the  justice  and  verified  in  the  manner 
prescribed  in  the  next  section,  is  admissible  evidence  of  the  facts 
stated  therein.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
gee.  1921;  (N.  D.)  Cutting's  Comp. 
Laws,  sec.  7295;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2299;  (Or.)  B. 
&  C.  Codes,  sec.  758;  Lord's  Oregon 
Laws,  sec.  769;  (Idaho)  Bev.  Codes, 
sec.  5980;  (Mont.)  Bev.  Codes  1907, 
sec.  7927;  (8.  D.)  Oomp.  Laws  1910, 
sec.    531,    p.    413;     (Utah)     Comp. 


Laws  1907,  sec.  3390;  (Okl.)  Comp. 
Laws  1909,  sec.  5897;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1400;  (Kan.) 
Dassler's  Oen.  Stats.  1909,  sec.  5969; 
Banister  v.  Campbell,  138  Cal.  455, 
462,  17  Pac.  504,  703;  People  v. 
Town  of  Ontario  (Cal.,  Feb.  3,  1906), 
84  Pac.  205,  211. 


§  1461.    Certificate  to  Transcript  of  Justice  of  the  Peace. 

There  must  be  attached  to  the  transcript  a  certificate  of  the  jus- 
tice that  the  transcript  is  in  all  respects  correct,  and  that  he  had 
jurisdiction  of  the  action,  and  also  a  further  certificate  of  the  clerk 
or  prothonotary  of  the  county  in  which  the  justice  resided  at  the 
time  of  rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court  thereof, 
certifying  that  the  person  subscribing  the  transcript  was,  at  the 
date  of  the  judgment,  a  justice  of  the  peace  in  the  county,  and 
that  the  signature  is  genuine.  Such  judgment,  proceedings,  and 
jurisdiction  may  also  be  proved  by  the  justice  himself,  on  the  pro- 
duction of  his  docket,  or  by  a  copy  of  the  judgment,  and  his  oral 
examination  as  a  witness.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,      532,    p.    413;    (Utah)    Comp.    Laws 


see.  1922;  (N.  D.)  Rev.  Codes  1905, 
sec.  7296;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2314;  (Or.)  B.  &  C. 
Codes,  sec.  759;  Lord's  Oregon  Laws, 
sec.  770;  (Idaho)  Rev.  Codes,  sec. 
C981;  (Mont.)  Rev.  Codes  1907,  sec. 
7928;  (S.  D.)  Comp.  Laws  1910,  sec. 


1907,  sec.  3391;  (Okl.)  Comp.  Laws 
1909,  sec.  5898;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1400;  (Kan.)  Dass- 
ler's Gen.  Stats.  1909,  sec.  5970; 
Banister  v.  Campbell,  138  Cal.  455, 
460,  462,  71  Pac.  604,  703. 


§  1462.    Contents  of  Other  Official  Certificates. 

Whenever  a  copy  of  a  writing  is  certified  for  the  purpose  of 
evidence,  the  certificate  must  state  in  substance  that  the  copy  is 
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a  correct  copy  of  the  original,  or  of  a  specified  part  thereof,  as  the 
case  may  be.  The  certificate  must  be  tinder  the  official  seal  of 
the  certifying  officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a 
court  having  a  seal,  under  the  seal  of  such  court.^ 

1  Bee  Kerr's  Cyc.  CL  C.  P.,  sec.  1923. 

§  1463.    Provisions  in  Relation  to  States  Apply  to  Territories. 

The  provisions  of  the  preceding  sections  of  this  article  appli- 
cable to  the  public  writings  of  a  sister  state  are  equally  ap- 
plicable to  the  public  writings  of  the  United  States,  or  a  territory 
of  the  United  States.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1924. 

§  1464.    Entries  Blade  by  Officers  or  Boards  Prima  Facie  Evi- 
dence. 

An  entry  made  by  an  officer,  or  board  of  officers,  or  under  the 
direction  and  in  the  presence  of  either,  in  the  course  of  official 
duty,  is  prima  facie  evidence  of  the  facts  stated  in  such  entry .^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1926. 

PRIVATE  WRITING. 

§  1466.    Private  Writings  Classified. 

Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed.* 

1  See  Kerr's  Cyc  C.  C.  P.,  sec.  1929. 

§  1466.    Seal  Defined. 

A  seal  is  a  particular  sign,  made  to  attest,  in  the  most  formal 
manner,  the  execution  of  an  instrument.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1930. 

§  1467.    Seal,  and  How  Made. 

A  public  seal  in  this  state  is  a  stamp  or  impression  made  by  a 
public  officer  with  an  instrument  provided  by  law,  to  attest  the 
execution  of  an  official  or  public  document,  upon  the  paper  or 
upon  any  substance  attached  to  the  paper,  which  is  capable  of 
receiving  a  visible  impression.    A  private  seal  may  be  made  in 
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the  same  manner  by  any  instrument  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against  the  signa- 
ture of  the  writer.  A  scroll  or  other  sign,  made  in  a  sister  state 
or  foreign  country,  and  there  recognized  as  a  seal,  must  be  so 
regarded  in  this  state.^ 

1  See  Kerr*B  Cyc.  C.  C.  P.,  sec.  193L 

§  1468.    Effect  of  a  SeaL 

There  shall  be  no  difference  hereafter,  in  this  state,  between 
sealed  and  unsealed  writings.  A  writing  under  seal  may  there- 
fore be  changed,  or  altogether  discharged  by  a  writing  not  under 
seal.^ 

i  See  Kerr's  Cyc  C.  C  P.,  sec  1932. 

§  1469i     What  is  Execution  of  an  Instrument. 

The  execution  of  an  instrument  is  the  subscribing  and  deliver- 
ing it,  with  or  without  affixing  a  seal.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Gen.   Stats.   1909,  sec   5959;   Colton 

sec.    1933;    (Nev.)    Cutting's    Comp.  L.  &  W.  Co.  v.  Swartz,  99  Cal.  278, 

Laws,  sec.  3522;  (N.  D.)  Rev.  Codes  285,  33   Pac.   878;   Le   Mesnager   t. 

1905,  sec.  7242;   (Tex.)   Sayles'  Tex.  Hamilton,  101  Cal.  532,  539,  40  Am. 

Civ.  Stats.  1897,  art.  2318;  (Or.)  B.  St.  Rep.  81,  35   Pac.   1054;    Stetson 

ft  C.  Codes,  sec.  766;  Lord's  Oregon  v.  Briggs,  114  Cal.  511,  615,  46  Pac. 

Laws,  sec.  777;   (Mont.)  Rev.  Codes  603;    McCormick   v.   Stockton    &   T, 

1907,  sec..  7937;  (Utah)  Comp.  Laws  C.  R.  Co.,  130  Cal.  100,  103,  62  Pac 

1907,  sec.  3403;    (Okl.)   Comp.  Laws  267. 
1909,   Bee.    5887;     (Kan.)     Daseler's 

§  1470.    Compromise  of  a  Debt  Without  Seal  OoocL 

An  agreement,  in  writing,  without  a  seal  for  the  compromise  or 
settlement  of  a  debt,  is  as  obligatory  as  if  a  seal  were  aflSxed.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1934. 

§  1471.    Subscribing  Witness  Defined. 

A  subscribing  witness  is  one  who  sees  a  writing  executed  or  hears 
it  acknowledged,  and  at  the  request  of  the  party  thereupon  signs 
his  name  as  a  witness.^ 

1  See  (Cal.)  Kerr's  Cyc.  C  C.  P.,  Laws,  sec.  780;   (Mont.)  Eev.  Codes 

see.    1935;    (Nev.)    Cutting's   Comp.  1907,  sec.  7939;   (Utah)  Comp.  Laws 

Laws,  sec.  3522;  (N.  D.)  Rev.  Codes  1907,  sec.  3404;  Schneider  v.  Market 

1905,  sec.  7297;    (Tex.)   Sayles*  Tex.  St.  R.  Co.,  134  Cal.  482,  488,  66  Pac 

Civ.  State.  1897,  art.  2299;  (Or.)  B.  734. 
4  C.  Codes,  sec.  769;  Lord's  Oregon 
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§  1472.    Books,  Maps,  etc.,  How  Far  Evidence. 

Historical  vrorks,  books  of  science  or  art,  and  published  maps 
or  charts,  when  made  by  persons  indifferent  between  the  parties, 
are  prima  facie  evidence  of  facts  of  general  notoriety  and  interest.^ 

1  See  Kerr'g  Cyc.  C.  C.  P.,  sec.  1936. 

§  1473.    Original  Writing  to  be  Produced  or  Accounted  for. 

The  original  writing  must  be  produced  and  proved,  except  as 
provided  in  sections  eighteen  hundred  and  fifty-five  and  nineteen 
hundred  and  nineteen  of  the  Code  of  Civil  Procedure.  If  it  has 
been  lost,  proof  of  the  loss  must  first  be  made  before  evidence  can 
be  given  of  its  contents.  Upon  such  proof  being  made,  together 
with  proof  of  the  due  execution  of  the  writing,  its  contents  may 
be  proved  by  a  copy,  or  by  a  recital  of  its  contents  in  some  au- 
thentic document,  or  by  the  recollection  of  a  witness,  as  pro- 
vided in  section  eighteen  hundred  and  fifty -five  of  the  Code  of 
Civil  Procedure.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  sec.  771;  Lord's  Or.  Laws,  782; 
1937;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  (Mont.)  Rev.  Codes,  sec.  7941; 
1897,  art.  2299;  (Or.)  B.  &  C.  Codes,      Byrne  v.  Byrne,  113  Cal.  294,  299. 


§  1474.    Notice  to  Produce. 

If  the  writing  be  in  the  custody  of  the  adverse  party,  he  must 
first  have  reasonable  notice  to  produce  it.  If  he  then  fail  to  do 
so,  the  contents  of  the  writing  may  be  proved  as  in  case  of  its 
loss.  But  the  notice  to  produce  it  is  not  necessary  where  the  writ- 
ing is  itself  a  notice,  or  where  it  has  been  wrongfully  obtained  or 
withheld  by  the  adverse  party.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1938;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3521;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2556;  (N.  D.)  Bev.  Codes 
1905,  sec.  7242;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2299;  (Or.)  B. 
4k  0.  Codes,  sec.  772;  Lord's  Oregon 
Laws,  sec.  783;  (Wash.)  R.  &  B. 
Codes,  sec.  1262;  (Idaho)  Rev. 
Codes,  sec.  5991;  (Mont.)  Rev.  Codes 
1907,  see.  7942;  (S.  D.)  Comp.  Laws 


1910,  sec.  476,  p.  406;  (Utah)  Comp. 
Laws  1907,  sec.  3401;  (Wyo.)  Comp. 
Stats.  1910,  sees.  4586-4590;  (Okl.) 
Comp.  Laws  1909,  sees.  5888,  5889; 
(Neb.)  Cobbey's  Ann.  Stats.,  sees. 
1379,  1380;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  5960;  Gethin  t. 
V^alker,  59  Cal.  502,  506;  Harloe 
V.  Lambie,  132  Cal.  133^  136,  64  Pac. 
88. 
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§  1475.    Writing  Called  for  Need  not  be  Offered. 

Though  a  writing  called  for  by  one  party  is  produced  by  the 
other,  and  is  thereupon  inspected  by  the  party  calling  for  it,  he 
is  not  obliged  to  produce  it  as  evidence  in  the  case.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1939;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3521;  (Ariz.)  Bev.  Stats.  1901, 
sec.  2555;  (N.  D.)  Rev.  Codes  1905, 
sec.  7242;  (Or.)  B.  &  C.  Codes, 
sec.  772;  Lord's  Oregon  Laws,  sec. 
783;  (Wash.)  R.  &  B.  Codes,  sec. 
1262;  (Mont.)  Rev.  Codes,  sec.  5992; 
(Mont.)  Rev.  Codes  1907,  eec.  7943; 


(S.  D.)  Comp.  Laws  1910,  sec.  477, 
p.  406;  (Utah)  Comp.  Laws  1907, 
sec.  3404;  (Wyo.)  Comp.  Stats.  1910, 
sees.  4586-4590;  (Okl.)  Comp.  Laws 
1909,  sees.  5888,  5889;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sees.  1384-1386; 
(Kan.)  Dassler's  Qen.  Stats.  1909, 
sec.  5960. 


§  1476.    Writing— How  Proved. 

Any  writing  may  be  proved  either: 

1.  By  anyone  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the 
maker;  or, 

3.  By  a  subscribing  witness.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1940;  (Ney.)  Cutting's  Comp.  Laws, 
sec.  3522;  (Ariz.)  Bev.  Stats.  1901, 
sees.  2554,  note;  (N.  D.)  Rev.  Codes 
1905,  sec.  7243;  (Tez.)  Sayles' 
Tex.  Civ.  Stats.  1897,  art.  2299; 
(Or.)  B.  &  C.  Codes,  sees,  771-773; 
Lord's  Oregon  Laws,  sees.  782-784; 
(Wash.)  E.  &  B.  Codes,  sec.  1260; 
(Idaho)  Bev.  Codes,  sec.  5993; 
(Mont.)  Rev.  Codes  1907,  sec.  7944; 
(Utah)  Comp.  Laws  1907,  sec.  ^403; 
(Wyo.)  Comp.  Stats.  1910,  sec.  4585; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
1328;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sec.  1746c;  Blythe  ▼.  Ayers,  96 


CaL  532,  587,  31  Pac.  915,  925; 
People  V.  Mooney,  132  Cal.  13,  17, 
63  Pac.  1070;  Estate  of  Fay,  145 
Cal.  82,  83,  85,  78  Pac.  340;  Castro 
V.  Bernstein,   2   Cal.  App.   703,   709, 

84  Pac.  244. 

Utah. — ^People  v.  Mahon,  1  TJtali, 
205;  Durnell  v.  Sowden,  5  Utah, 
216,  14  Pac.  334;  Tucker  v.  Kellogg, 
8  Utah,  11,  28  Pac.  870;  State  v. 
Webb,  18  Utah,  441,  56  Pac.  159; 
State    V.    McBride,    30    Utah,    422, 

85  Pac.  440;  State  ▼.  Freshwater, 
30  UUh,  442,  85  Pac.  447;  Tucker 
▼.  Kellogg,  8  Utah,  11,  28  Pac.  870. 


§  1477.    Execution  may  be  Proved  by  Other  Than  Subscribing 
Witness. 

If  the  subscribing  witness  denies  or  does  not  recollect  the  execu- 
tion of  the  writing,  its  execution  may  still  be  proved  by  other 
evidence.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Laws,  sec.  3522;  (Ariz.)  Eev.  Stats. 
oec   1941;    (Nev.)    Cutting's   Comp.       1901,  sec.  2547)  (N.  D.)  Bev.  Codes 
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1905,  sec.  7297;  (Tex.)  Sayles'  Tex.  sec.  5994;  (Mont.)  Rev.  Codes  1907, 

Civ.  Stats.  1897,  art.  2299;  (Or.)  B.  &  sec.  7945;  (Utah)  Comp.  Laws  1907, 

C.  Codes,  sec.  774;    Lord's    Oregon  sec.    3404;     (Neb.)    Cobbey's    Ann. 

Laws,    sec.    785;    (Wash.)    R.    &   B.  Stats.,  sec.  1328;  (Colo.)  Mills*  Ann. 

Codes,  sec.  1260;  (Idaho)  Bev.  Codes,  Stats.  1905,  sec.  1746c. 

§  1478.    When  Evidence  of  Execution  not  Necessary. 

Where,  however,  evidence  is  given  that  the  party  against  whom 
the  writing  is  offered  has  at  any  time  admitted  its  execution,  no 
other  evidence  of  the  execution  need  be  given,  when  the  instru- 
ment is  one  mentioned  in  section  nineteen  hundred  and  forty -five, 
or  one  produced  from  the  custody  of  the  adverse  party,  and  has 
been  acted  upon  by  him  as  genuine.^ 

1  See  Kerr's  Cyc.  0.  C.  P.,  sec.  sec.  775;  Lord's  Or,  Laws,  sec.  786; 
1942;  (Tex.)  Sayles'  Tex.  Civ.  Stats.  (Mont.)  Rev.  Codes,  sec.  7946;  Sieber 
1897,  art.  2292;  (Or.)  B.  &  C.  Codes,      ▼.  Blanc,  76  Cal.  173. 

§  1479.    Handwriting— How  Proved. 

The  handwriting  of  a  person  may  be  proved  by  anyone  who  be- 
Ueves  it  to  be  his,  and  who  has  seen  him  write,  or  has  seen  writ- 
ings purporting  to  be  his,  upon  which  he  has  acted  or  been  charged, 
and  who  has  thus  acquired  a  knowledge  of  his  handwriting.^ 

1  See  (Cal.)  Kerr's  Cyc.  0.  C.  P.,  Ann.  Stats.,  sec.  1329;  (Colo.)  Mills' 

sec.  1943;   (Ariz.)  Bev.  Stats.  1901,  Ann.    Stats.    1905,    sec.    1746c;    E»- 

sec.  2544;   (Tex.)   Sayles'  Tex.  Civ.  tate  of  Cartery,  56  Cal.  470,   474; 

Stats.   1897,   art.   2299;    (Or.)   B.   Sb  Neal    v.     Neal,    58   Cal.   287,   289; 

C.    Codes,   sec.   776;    Lord's   Oregon  Marshall  y.  Hancock,  80  Cal.  82,  85, 

Laws,  sec.  787;  (Mont.)  Bey.  Codes  22  Pac.  61;   Castor  y.  Bernstein,   2 

1907,    sec.    7947;    (Neb.)    Cobbey's  Cal.  App.  703,  710,  714,  84  Pac.  244. 

§  1480.    Comparison  of  Handwriting. 

Evidence  respecting  the  handwriting  may  also  be  given  by  a 
comparison,  made  by  the  witness  or  the  jury,  with  writings  ad- 
mitted or  treated  as  genuine  by  the  party  against  whom  the  evi- 
dence is  offered,  or  proved  to  be  genuine  to  the  satisfaction  of  the 
judge.^ 

1  See  (CaK)  Kerr's  Cyc.  C  C.  P.,  1907,    sec.     7948;    (Neb.)    Cobbey's 

see.  1944;   (Ariz.)   Bey.  Stats.  1901,  Ann.  Stats.,  sec.  1329;  (Colo.)  Mills' 

sec.  2544;    (Tex.)   Sayles'  Tex.  Ciy.  Ann.    Stats.    1905,    sec.    1746c;    Es- 

Stats.  1897,  art.  2299;  (Or.)  B.  &  C.  tate   of   Cartery,   56   Cal.   470,   474; 

Codes,     sec.     777;     Lord's     Oregon  Neal    v.    Neal,    58    Cal.    287,    289; 

Laws,  sec*.  788;   (Mont.)  Bey.  Codes  Marshall  y.  Hancock,  80  CaL  $2,  85, 
87  % 


§§  1481-1483  hillyeb's  justices'  cjodb.  578 

22  Pac.  61;  People  t.  Buckley,  116  488,  60  Pac,  1090;  Castor  ▼.  B«rn- 

Cal.  146,  154,  47  Pac.  1009;  People  t.  stein,  2  Oal.  App.  703,  706,  707,  710, 

Creegan,  121  Cal.  554,  559,  53  Pac.  714,  84  Pac.  244. 
1082;  People  v.  Storke,  128  Cal.  486, 

§  1481.    Ancient  Writings. 

Where  a  writing  is  more  than  thirty  years  old,  the  comparisons 
may  be  made  with  writings  purporting  to  be  genuine,  and  gen- 
erally respected  and  acted  upon  as  such,  by  persons  having  an 
interest  in  knowing  the  fact.* 

1  See  (Cal.)  Kerr's  Cyc.  O.  C.  P.,'  sec.  789;    (Mont.)   Rev.  Codes  1907, 

sec.   1945;    (Tex.)    Sayles'  Tex.  Civ.  sec.  7949;  Castor  v.  Bernstein,  2  CaL 

Stats.  1897,  art.  2311;  (Or.)  B.  &  C.  App.  703,  710,  84  Pac.  244. 
Codes,  sec.  778;  Lord's  Oregon  Laws, 

§  1482.    Entries  of  Decedents. 

The  entries  and  other  writings  of  a  decedent,  made  at  or  near 
the  time  of  the  transaction,  and  in  a  position  to  know  the  facts 
stated  therein,  may  be  read  as  prima  facie  evidence  of  the  facts 
stated  therein,  in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  person 
making  it. 

2.  When  it  was  made  in  a  professional  capacity  and  in  the 
ordinary  course  of  professional  conduct. 

3.  When  it  was  made  in  the  performance  of  a  duty  specially 
enjoined  by  law.^ 

1  See  (Cal.)  Kerr's  Cyc.  C  C.  P.,  3406;   (Okl.)  Comp.  Laws  1909,  see. 

sec.   1946;    (Tex.)    Sayles'  Tex.  Civ.  5907;    (Neb.)    Cobbey's  Ann.  Stats., 

Stats.  1897,  art.  2299;  (Or.)  B.  &  C.  sec.   1330;   Thompson   v.  Orena,   134 

Codes,  sec.  779;  Lord's  Oregon  Laws,  Cal.  26,  50,  66  Pac.  24. 

sec.   790;    (Idaho),  Kev.   Codes,  sec.  Idalio. — Kent  v.  Richardson,  8  Ida- 

5996;  (Mont.)  Rev.  Codes  1907,  sec.  ho,  750,  71  Pac.  117. 
7950;   (Utah)  Comp.  Laws  1907,  sec. 

§  1483.    Entries  Repeated  in  Usual  Course. 

When  an  entry  is  repeated  in  the  regular  course  of  business,  one 
being  copied  from  another  at  or  near  the  time  of  the  transaction, 
all  the  entries  are  equally  regarded  as  originals.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  C.  Codes,  sec.  780;  Lord's  Oregon 
sec.  1947;  (Tex.)  Sayles'  Tex.  Civ.  Laws,  sec.  791;  (Mont.)  Rev.  Codes 
Stats.    1897,   art.   2299;    (Or.)  B.  &      1907,  sec.  7951;   (Utah)  Comp.  Laws 
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1907,  aec.  3406;  (Okl.)  Comp.  Laws  let's  Gen.  Stats.  1909,  sec.  5979; 
1909,  sec.  5907;  (Neb.)  Cobbey's  White  v.  Whitney,  82  Cal.  163,  166, 
A.nn.  Stats.,  sec.  1331;  (Kan.)  Bass-      22  Pac.  1139. 

§  1484    Private  Writings,  How  Proved.      9 

Every  private  writing,  except  last  wills  and  testaments,  may  be 
acknowledged  or  proved  and  certified  in  the  manner  provided 
for  the  acknowledgment  of  proof  of  conveyances  of  real  property, 
and  the  certificate  of  such  acknowledgment  or  proof  is  prima 
facie  evidence  of  the  execution  of  the  writing  in  the  same  manner 
as  if  it  were  a  conveyance  of  real  property.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1948. 

§  1485.    Removal  of  Public  Records. 

The  record  of  a  conveyance  of  real  property  or  any  other  record, 
a  transcript  of  which  is  admissible  in  evidence,  must  not  be  re- 
moved from  the  office  where  it  is  kept,  except  upon  the  order  of 
a  court,  in  cases  where  the  inspection  of  the  record  is  shown  to  be 
essential  to  the  just  determination  of  the  cause  or  proceeding 
pending,  or  where  the  court  is  held  in  the  same  building  with  such 
office.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1950. 

§  1486.    Acknowledged  Instruments  Affecting  Real  Property. 

Every  instrument  conveying  or  affecting  real  property,  acknowl- 
edged or  proved  and  certified,  as  provided  in  the  Civil  Code,  may 
together  with  the  certificate  of  acknowledgment  or  proof,  be  read 
in  evidence  in  an  action  or  proceeding,  without  further  proof; 
also,  the  original  record  of  such  conveyance  or  instrument  thus 
acknowledged  or  proved,  or  a  certified  copy  of  the  record  of  such 
conveyance  or  instrument  thus  acknowledged  or  proved,  may  be 
read  in  evidence,  with  the  like  effect  as  the  original  instrument, 
without  further  proof .^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  7952;  (Utah)  Comp.  Laws  1907, 

sec.  1951;   (N.  D.)  Rev.  Codes  1905,  sec.  3409;   (Okl.)   Comp.  Laws  1909, 

sec.  7297;    (Tex.)   Sayles'  Tex.  Civ.  sec.     5892;     (Neb.)     Cobbey's    Ann. 

Stats.    1897,   art.   2312;    (Or.)    B.   &  Stats.,  sec.  1332;   Brown  v.  Griffith,  70 

C.    Codes,    sec.    775;    Lord's    Oregon  Cal.  14, 15, 16, 11  Pac.  500;  Burroughs 

Laws,  sec.  786;  (Idaho)  Rev.  Codes,  v.  De  Couts,  70  Cal.  361,  367,  11  Pac. 

sec.  5998;  (Mont.)  Rev.  Codes  1907,  734;  Bennett  t.  Green,  74  Cal.  425, 
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429,  16  Pac.  231;  Fresno  0.  ft  I.  Co. 
V.  I>aiibar,  80  Cal.  630,  536,  22  Pac. 
275;  Eltzroth  v.  Ryan,  89  Ca!.  135,  26 
Pac.  647;  Grant  v.  Oliver,  91  Cal. 
158,  164,  27  Pac.  596,  861;  Green  v. 
Green,  103  Cal.  108,  111,  37  Pac.  188; 
Murray  v.  Tulare  I.  Co.,  120  Cal.  311. 
315,  49  Pac.  563,  566,  52  Pac.  586; 
De  Haven  v.  Berendes,  135  Cal.  178, 
180,  67  Pac.  786;  McGorray  v.  Rob- 
inson, 135  Cal.  312,  314,  67  Pac.  279; 


McDouRall  Y.  McDongall,  135  Cal. 
316,  319,  67  Pac.  778;  City  of 
Monterey  v.  Jacks,  139  Cal.  542,  557, 
73  Pac.  436;  Adams  v.  Hopkins,  144 
Cal.  19,  34,  77  Pac.  712;  Huyck  v. 
Rennie,  151  Cal.  441,  416,  90  Pac. 
929. 

Utah.— Bullion-Beck  A  C.  M.  Co. 
v.  Eureka  Hill  M.  Co.,  5  Utah,  3, 
11  Pac.  515. 
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AETICLE  IV. 

PBIVILEOEB  COMMUNICATIONS 

I  1487.  Privileged  communications. 

9  1488.  Privileged  communications — Husband  and  wife. 

9  1489.  Privileged  communications — ^Attorney  and  client. 

9  1490.  Privileged  communications — Priest  and  parishioner. 

9  1491.  Privileged  communications — Physician  and  patient. 

9  1492.  Privileged  communications — Public  officials. 

§  1487.    Privileged  Oommunicatioiui. 

There  are  particular  relations  in  which  it  is  the  policy  of  the  law 
to  encourage  confidence  and  to  preserve  it  inviolate;  therefore,  a 
person  cannot  be  examined  as  a.  witness  in  the  following  cases.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1881;  (Nev.)  Cutting's  Comp. 
Laws,  sees.  3476-3480;  (N.  D.)  Eev. 
Codes  1905,  sec.  7253;  (Or.)  B.  & 
C.  Codes,  sees.  724,  725;  Lord's  Ore- 
gon Laws,  sees.  733,  734;  (Wash.) 
B.  &  B.  Codes,  sec.  1214;  (Idaho) 
Bev.  Codes,  sec.  5958;  (Mont.)  Bev. 
Codes  1907,  sec.  7892;  (8.  D.)  Comp. 
Laws  1910,  sec.  538,  p.  407,  sec.  486, 
p.  413;  (Wyo.)  Comp.  Stats.  1910, 
sec.  4537;  (Neb.)  Cobbey's  Ann. 
Stats.,  sees.  1316-1320;  Steinburg 
V.  Meany,  53  Cal.  425,  427;  Es- 
tate of  Toomes,  54  Cal.  509, 
516;  Ex  parte  Carpenter,  64  Cal. 
267,  270,  271,  30  Pac.  816;  Ex 
parte  Stice,  70  Cal.  51,  54,  11  Pac. 
459 ;  Fitzgerald  v.  Livermore,  13  Pac. 
167;  Sharon  v.  Sharon,  79  Cal.  633, 
677,  22  Pac.  26,  131;  Willard  v. 
Superior  Court,  82  Cal.  456,  464,  22 
Pac.  1120;  People  v.  Mullings,  83 
Cal.  138,  140,  17  Am.  St.  Bep.  223, 
23  Pac.  229;  People  v.  Willard,  92 
Cal.  482,  485,  28  Pac.  585;  Harris  v. 
Zanone,  93  Cal.  59,  71,  28  Pac.  845; 
Venzke  v.  Venzke,  94  Cal.  225,  226, 
29  Pac.  499;  Freel  v.  Market  St.  C. 
B.  Co.,  97  Cal.  40,  45,  46,  31  Pac. 
790;  Estate  of  Flint,  100  Cal.  391, 


394,  400,  34  Pac.  863;  Wheelock  v. 
Godfrey,  100  Cal.  578,  587,  35  Pac. 
317;  People  v.  Lane,  101  Cal.  513, 
516,  36  Pac.  16;  People  v.  West,  106 
Cal.  89,  92,  93,  39  Pac.  207;  Estate 
of  Wax,  106  Cal.  343,  347,  39  Pac. 
624;  Emmons  v.  Barton,  109  Cal. 
662,  669,  670,  42  Pac.  303;  Estate  of 
Mullin,  110  Cal.  252,  254,  42  Pac. 
645;  Havens  v.  Donahue,  111.  Cal. 
297,  299,  43  Pac.  962;  Murphy  v. 
Waterhouse,  113  Cal.  467,  472,  45 
Pac.  966;  Verdelli  v.  Gray's  H.  C. 
Co.,  115  Gal.  517,  526,  47  Pac.  364; 
Harrison  v.  Sutter  St.  B.  Co.,  116 
Cal.  156,  166,  47  Pac.  1019;  Ex  parte 
Lawrence,  116  Cal.  298,  300,  48  Pac. 
124;  Estate  of  Bedfield,  116  Cal.  637, 
644,  48  Pac.  794;  People  v.  Warner, 
117  Cal.  637,  639,  49  Pac.  841;  Lis- 
sak  V.  Crocker  Estate  Co.,  119  Cal. 
442,  445,  51  Pac.  688;  Falk  v.  Wit- 
tram,  120  Cal.  479,  481,  52  Pac.  707; 
Thomas  v.  Gates,  126  Cal.  1,  6,  58 
Pac.  315;  Estate  of  Nelson,  132  Cal. 
182,  187,  64  Pac.  294;  Estate  of 
Black,  132  Cal.  392,  64  Pac.  695; 
Paylor  v.  Faylor,  136  Cal.  92,  96,  68 
Pac.  482;  Keast  v.  Santa  Ysabel  G. 
M.  Co.,  136  Cal.  256,  260,  68  Pac. 
771;  In  Matter  of  Daniels,  140  Cal. 
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335,  338,  73  Pac.  1053;  Wood  v. 
Etiwanda  W.  Co.,  147  Cal.  228,  81 
Pac.  512;  People  v.  Davis,  1  Cal. 
App.  8,  9,  11,  81  Pac.  716;  People  v. 
Heart,  1  Cal.  App.  166,  169,  81  Pac. 
1018;  Humphrey  v.  Pope,  1  Cal. 
App.  374,  377,  82  Pac.  223;  People 
V.  Chadwick,  87  Pac.  384;  People  v. 
Langtree,  64  Cal.  256,  257,  258,  30 
Pac.  813;  Poulsen  v.  Stanley,  122 
Cal.  655,  658,  68  Am.  St.  Rep.  73, 
55  Pac.  605;  Hardy  v.  Martin,  150 
Cal.  341,  343,  89  Pac.  Ill;  Estate  of 
Dominici,  151  Cal.  181,  186,  90  Pac. 
448;  Murphy  v.  Board  of  Police  P. 
F.  Commrs.,  2  Cal.  App.  468,  470, 
83  Pac.  577;  People  v.  Chadwick,  4 
Cal.  App.  63,  72,  87  Pac.  384;  Lloyd 
V.  Pennie,  50  Fed.  4,  7,  8. 

Oregon. — State  v.  McGrath,  35  Or. 
109,  57  Pac.  321;  Fowler  v.  Phoenix 


Ins.  Co.,  35  Or.  559,  57  Pac.  421; 
State  ▼.  McGrath,  35  Or.  109,  57 
Pac.  327;  Long  v.  Landers,  10  Or. 
175;  Minard  v.  Stillman,  31  Or.  164, 
65  Am.  St.  Sep.  815,  49  Pac.  976; 
State  V.  Gleason,  19  Or.  159,  23  Pac. 
817;  Kelley  v.  Highfield,  15  Or.  283, 
14  Pac.  744. 

Utah.— Friel  v.  Wood,  1  Utah,  160; 
People  V.  Mahon,  1  Utah,  205;  Jen- 
nings V.  Pratt,  19  Utah,  137,  56 
Pac.  680;  State  v.  Snowden,  23  Utah, 
318,  65  Pac.  479;  Ex  parte  Hen- 
drickson,  6  Utah,  3,  21  Pac.  396; 
Murphy  v.  Ganey,  23  Utah,  633,  66 
Pac.  190;  In  re  Van  Alstine's  Es- 
tate, 26  Utah,  193,  72  Pac.  942; 
Munz  V.  S.  L.  City  B.  B.  Co.,  25  Utah, 
220,  70  Pac.  852. 


§  1488.    Privileged  Communications — ^Husband  and  Wife. 

A  husband  cannot  be  examined  for  or  against  his  wife  without 
her  consent;  nor  a  wife  for  or  against  her  husband  without  his 
consent:  nor  can  either,  during  the  marriage  or  afterward,  be, 
without  the  consent  of  the  other,  examined  as  to  any  communica- 
tion made  by  one  to  the  other  during  the  marriage;  but  this  ex- 
ception does  not  apply  to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other;  or  in  an  action  brought 
by  husband  or  wife  against  another  person  for  the  alienation  of 
the  affections  of  either  husband  or  wife ;  or  in  an  action  for  dam- 
ages against  another  person  for  adultery  committed  by  either 
husband  or  wife.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1881. 

§  1489.    Privileged  Communications — ^Attorney  and  Client. 

An  attorney  cannot,  without  the  consent  of  his  client,  be  ex- 
amined as  to  any  communication  made  by  the  client  to  him,  or  his 
advice  given  thereon  in  the  course  of  professional  employment;  nor 
can  any  attorney's  secretary,  stenographer,  or  clerk  be  examined. 
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without  the  consent  of  his  employer,  concerning  any  fact  the  knowl- 
edge of  which  has  been  acquired  in  such  capacity.* 

1  See  Kerr'B  Cyc.  C.  C.  P.,  sec.  1881. 

§  1490.    Privileged  Commtuucations — Priest  and  Parishioner. 

A  clerg>Tnan  or  priest  cannot,  without  the  consent  of  the  person 
making  the  confession,  be  examined  as  to  any  confession  made  to 
him  in  his  professional  character  in  the  course  of  discipline  en- 
joined by  the  church  to  which  he  belongs.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  1881. 

§  1491.    Privileged  Communications — Physician  and  Patient. 

A  licensed  physician  or  surgeon  cannot,  without  the  consent  of 
his  patient,  be  examined  in  a  civil  action  as  to  any  information  ac- 
quired in  attending  the  patient,  which  was  necessary  to  enable  him 
to  prescribe  or  act  for  the  patient.  Provided,  however,  that  after 
the  death  of  the  patient,  the  executor  of  his  will,  or  the  adminis- 
trator of  his  estate  or  the  surviving  spouse  of  the  deceased,  or  if 
there  be  no  surviving  spouse,  the  children  of  the  deceased,  person- 
ally, or  if  minors,  by  their  guardian,  may  give  such  consent  in  any 
action  or  proceeding  brought  to  recover  damages  on  account  of  the 
death  of  the  patient  caused  by  the  negligent  or  wrongful  act  of 
another.^ 

i  See  Kerr's  Bien.  Supp.  1911,  sec.  1881. 

§  1492.  Privileged  Communications — ^Public  Officials. 

A  public  officer  cannot  be  examined  as  to  communications  made 
to  him  in  official  confidence,  when  the  public  interests  would  suffer 
by  the  disclosure.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  188L 
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ARTICLE  V. 

INFERENCES  AND  PBESUMPTIONa 

I  1493.  Indirect  evidence  classified* 

8  1494.  Inference  defined. 

8  1495.  Presumption  defined. 

8  1496.  Inference — How  founded. 

8  1497.  Presumption  may  be  controverted* 

8  1498.  Conclusive  presumptions, 

8  1499.  Disputable  presumptions. 

§  1493.    Indirect  Evidence  Classified. 

Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1957;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  ft 
C.  Codes,  sees.  82-685;  Lord's  Ore- 
gon Laws,  sees.  694-793;  (Mont.) 
Bev.  Codes  1907,  sec.  7956;  M«- 
Keever   v.   Market   St   B.    Co.,   59 


Cal.  2&i,  300;  Estate  of  Bauer,  79 
Cal.  304,  306,  308,  21  Pac.  759; 
Monterey  Co.  v.  Cushing,  83  Cal.  507, 
510,  23  Pac.  700;  Donnelly  v.  Bees, 
141  Cal.  56,  63,  74  Pac.  433;  People 
V.  Donnelly,  143  Cal.  394,  398,  77 
Pac.  177. 


§  1494.    Inference  Defined. 

An  inference  is  a  deduction  which  the  reason  of  the  jury  makes 
from  the  facts  proved,  without  an  express  direction  of  law  to  that 
effect.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1958;  (Tex.)  Sayles*  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  &  C. 
Codes,  sec.  783;  Lord's  Oregon  Laws, 
sec.  794;  (Mont.)  Bev.  Codes  1907, 
sec.  7957;  McKeever  v.  Market  St. 
B.   Co.,  59  Cal.  294,  300;   White  v. 


White,  82  Cal.  427,  438,  23  Pac.  276, 
7  L.  B.  A.  799;  Wallace  v.  Sisson, 
114  Cal.  42,  46,  45  Pac.  1000;  People 
V.  O'Brien,  130  Cal.  1,  7,  62  Pac.  297; 
People  V.  Donnelly,  143  Cal.  394, 
398,  77  Pac.  177;  Moody  v.  Peirano, 
4  Cal.  App.  411,  417,  88  Pac.  380. 


§  1495.    Presumption  Defined. 

A  presumption  is  a  deduction  which  the  law  expressly  directs  to 
be  made  from  particular  facts.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Stats.  1897,  art  2299;  (Or.)  B.  ft  C. 
sec.  1959;  (N.  D.)  Bev.  Codes  1905,  Codes,  sec.  784;  Lord's  Ore^n 
sec.  7315;   (Tex.)   Sayles*  Tex.  Civ.      Laws,  sec.  795;  (Mont.)  Bev.  Codes 
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1907,  sec.  7958;  People  ▼.  Walden, 
61  Cal.  688,  689;  TuUey  v.  Tranor, 
63  Cal.  274,  278;  BuUard  v.  Hia 
Creditors,  66  Cal.  600,  606;  People  t. 
Eiley,  76  Cal.  98,  100,  16  Pac.  544; 
Estate  of  Bauer,  79  Cal.  304,  307, 
308,  21  Pac.  759;  Hunter  v.  Hunter, 
111  Cal.  261,  268,  16  Am.  St.  Rep. 


180,  43  Pae.  756,  31  L.  B.  A.  411; 
Latta  V.  Tutton,  122  Cal.  279,  282, 
64  Pac.  844;  Fisher  v.  Mclnerney,  137 
Cal.  28,  34,  92  Am.  St.  Bep.  69,  69 
Pac.  622,  907;  Alferitz  v.  Arrivill- 
aga,  143  Cal.  646,  647,  77  Pac.  657; 
People  y.  Wong  Sang  Lung  (Cal. 
App.,  March  8,  1906),  84  Pac.  843. 


§  1496.    Inference— How  Founded. 

An  inference  must  be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions  of  men,  the  par- 
ticular propensities  or  passions  of  the  person  whose  act  is  in  ques- 
tion, the  course  of  business,  or  the  course  of  nature.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,       &  L.  Soc.  v.  Burnett,  106  Cal.  514, 


«ec.  1960;  (Tex.)  Sayles*  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  & 
C.  Codes,  see.  785;  Lord's  Oregon 
Laws,  sec.  796;  (Mont.)  Rev.  Codes 
1907,  sec.  7959;  People  v.  Elster 
(Cal.,  May  27,  1884),  3  Pac.  884, 
886;  McKeever  ▼.  Market  St.  B.  Co., 
59  Cal.  294,  299;  People  v.  Riley,  76 
Gal.  98,  100,  16  Pac.  544;   Savings 


529,  39  Pac.  922;  People  v.  O'Brien, 
130  Cal.  1,  7,  62  Pac.  297;  People 
V.  Seeley,  139  Cal.  118,  123,  72  Pac. 
834;  Donnelly  v.  Bees,  141  Cal.  56, 
63,  74  Pac.  433;  People  v.  Balkwell,^ 
143  Cal.  259,  263,  76  Pac.  1017;^ 
People  V.  Donnelly,  143  Cal.  394, 
398,  77  Pac.  177;  Moody  v.  Peirano, 
4  Cal.  App.  411,  417,  88  Pac.  380. 


§  1497.     Presumption  may  be  Controverted. 

A  presumption  (unless  declared  by  law  to  be  conclusive)  may 
be  controverted  by  other  evidence,  direct  or  indirect;  the  jury  are 
bound  to  find  according  to  the  presumption.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1961;  (N.  D.)  Rev.  Codes  1905, 
sec.  7317;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  &  C. 
Codes,  sec.  786;  Lord's  Oregon  Laws, 
sec.  797;  (Mont.)  Rev.  Codes  1907, 
sec.  7960;  Estate  of  Bauer,  79  Cal. 
304,  307,  308,  21  Pac.  759;  Moore  v. 
Hopkins,  83  Cal.  270,  272,  23  Pac. 
318;    Monterey   Co.   v.  Cu9hing,   73 


Cal.  507,  510,  23  Pac.  700;  BuU  ▼. 
Bray,  89  Cal.  286,  295,  26  Pac.  873, 
13  L.  B.  A.  576;  People  v.  O'Brien, 
130  Cal.  1,  7,  62  Pac.  297;  McDougaU 
▼.  McDougaU,  135  Cal.  316,  319,  67 
Pac.  778;  Alferitz  v.  Arrivillaga, 
143  Cal.  646,  648,  77  Pac.  657;  Peo- 
ple v.  V^ong  Sang  Lung  (Cal,  App., 
March  8^  1906),  84  Pac.  843. 


§  1498.    OoncluBive  Presumptions. 

The  following  presumptions,  and  no  others,  are  deemed  con- 
clusive : 
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1.  A  malicious  and  guilty  intent,  from  the  deliberate  commis- 
sion of  an  unlawful  act,  for  the  purpose  of  injuring  another; 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  successors  in  in- 
terest by  a  subsequent  title;  but  this  rule  does  not  apply  to  the 
recital  of  a  consideration; 

3.  Whenever  a  party  l^as,  by  its  own  declaration,  act,  or  omis- 
sion, intentionally  and  deliberately  led  another  to  believe  a  par- 
ticular thing  true,  and  to  act  on  such  belief,  he  cannot,  in  any 
litigation  arising  out  of  such  declaration,  act,  or  omission,  be  per- 
mitted to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord 
at  the  time  of  the  commencement  of  the  relation ; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  w^ho  is  not 
impotent,  is  indisputably  presumed  to  be  legitimate; 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this 
code  to  be  conclusive ;  but  such  judgment  or  order  must  be  alleged 
in  the  pleadings  if  there  be  an  opportunity  to  do  so ;  if  there  be  no 
such  opportunity,  the  judgment  or  order  may  be  used  as  evidence; 

7.  Any  other  presumption  which,  by  statute,  is  expressly  made 
conclusive.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1962;  (N.  D.)  Rev.  Codes  19(>5, 
sec.  7316;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  &  C. 
Codes,  sec.  787;  Lord's  Oregon 
Laws,  sec.  798;  (Mont.)  Rev.  Codes 
1907,  sec.  7961;  Pierce  v.  V^hiting, 
eS  Cal.  &3S,  540;  Swift  v.  Goodrich, 
76  Cal.  103,  105,  107,  11  Pac.  561; 
Amer  ▼.  Hightower,  70  Cal.  440, 
26  Pac.  873,  13  L.  R.  A.  576;  Barn- 
hart  V.  Fulkerth,  90  Cal.  157,  162,  27 
Pac.  71;  Wood  v.  Blaney,  107  Cal. 
291,  295,  40  Pac.  428;  Moffatt  v. 
Bulson,  96  Cal.  106,  109,  110,  30  Pac. 
1022;  Chaffee  v.  Browne,  109  Cal. 
444,  11  Pac.  697;  Waldrip  ▼.  BlacJc, 
74  Cal.  409,  411,  16  Pac.  226;  Over- 
acre  V.  Blake,  82  Cal.  77,  83,  22 
Pac  979;  Bull  v.  Bray,  89  Cal. 
286,  295,  26  Pac.  873;  Chisholm  v. 
Keyfauver,    110   Cal.    102,    106,    42 


Pac.  424;  Heidt  v.  Minor,  113  Cal. 
385,  389,  45  Pac.  700;  Shade  v. 
Sisson  M.  &  L.  Co.,  115  Cal.  357,  365, 
47  Pac.  135;  Scamman  v.  Bonslett, 
118  Cal.  93,  99,  50  Pac.  272;  Estate 
of  Wickes,  128  Cal.  270,  274,  60  Pac. 
867,  49  L.  R.  A.  138;  Nicholson  t. 
Randall  B.  Co.,  130  Cal.  533,  539,  62 
Pac.  930;  Field  v.  Austin,  131  Cal. 
379,  383,  63  Pac.  692;  Pilipini  v. 
Trobock,  134  Cal.  441,  444,  66  Pac. 
587;  Estate  of  Mills,  137  Cal.  298, 
301,  303,  92  Am.  St.  Rep.  175,  70 
Pac.  91;  People  v.  Wells,  145  Cal. 
138,  140,  78  Pac.  470;  People  v. 
McGlade,  139  Cal.  66,  69,  72  Pac. 
600;  Creighton  v.  Gregory,  142  Cal. 
34,  42,  75  Pac.  569;  Lackmann  v. 
Kearney,  142  Cal.  112,  115,  75  Pac. 
668;  People  v.  Keller,  142  Cal.  621, 
627,  76  Pac.  500;  Dover  v.  Pittsburg 
0.  Co.,  143  Cal.  601,  504,  77  Pac.  405; 
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Basbore  ▼.  Parlcer,  146  Cal.  525,  528,  282;   People  t.  White,  5  Cal.  App. 

530,  80  Pac.   707;    Moore  v.   Gould,  329,  334,  90  Pac.  471;  Yordi  v.  Yordi, 

151    Cal.    723,     729,    91    Pac.    615;  6  Cal.  App.  20,  29,  91  Pac.  348,  352; 

People  y.  Wong  Sang  Lung,  3  Cal.  Hubbard  t.  Lee,  6  Cal.  App.  602,  609, 

App.  221,  224,  84  Pac.  843;  Gregg  t.  92  Pac.  744. 
Carey,  4  Cal.  App.  354,  355,  88  Pac. 

§  1499.    Disputable  Presumptions. 

All  other  presumptions  are  satisfactory,  if  uncontradicted.  They 
are  denominated  disputable  presumptions,  and  may  be  controverted 
by  other  evidence.     The  following  are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

3.  That  a  person  intends  the  ordinary  consequence  of  his  volun- 
tary act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns ; 

5.  That  evidence  willfully  suppressed  would  be  adverse  if  pro- 
duced ; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being 
produced ; 

7.  That  money  paid  by  one  to  another  belonged  to  the  latter ; 

8.  That  a' thing  delivered  by  one  to  another  belonged  to  the 
latter ; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid ; 

10.  That  former  rent  or  installments  have  been  paid  when  a 
receipt  for  latter  is  produced; 

11.  That  things  which  a  person  possesses  are  owned  by  him; 

12.  That  a  person  is  the  owner  of  property  from  exercising  acts 
of  ownership  over  it,  or  from  common  reputation  of  his  owner- 
ship; 

13.  That  a  person  in  possession  of  au  order  on  himself  for  the 
payment  of  money,  or  the  delivery  of  a  thing,  has  paid  the  money 
or  delivered  the  thing  accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly  ap- 
pointed to  it ; 

15.  That  official  duty  has  been  regularly  performed ; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  state, 
or  any  other  state  or  country,  was  acting  in  the  lawful  exercise 
of  his  jurisdiction ; 

17.  That  a  judicial  record,  when  not  conclusive,  does  still  cor- 
rectly determine  or  set  forth  the  rights  of  the  parties; 
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18.  That  all  matters  within  an  issue  were  laid  before  the  jury 
and  passed  upon  by  them ;  and  in  like  manner,  that  all  -matters 
within  a  submission  to  arbitration  were  laid  before  the  arbitrators 
and  passed  upon  by  them ; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  in- 
dorsed for  a  sufficient  consideration ; 

22.  That  an.  indorsement  of  a  negotiable  promissory  note  or  bill 
of  exchange  was  made  at  the  time  and  place  of  making  the  note 
or  bill ; 

23.  That  a  writing  is  truly  dated ; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the 
regfular  course  of  the  mail: 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  ac- 
quiesced in  was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary  course 
of  nature  and  the  ordinary  habits  of  life ; 

29.  That  persons  acting  as  copartners  have  entered  into  contract 
of  copartnership ; 

30.  That  a  man  and  woman  deporting  themselves  as  husband 
and  wife  have  entered  into  a  lawful  contract  of  marriage; 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no  divorce 
from  bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is 
usual  with  things  of  that  nature ; 

33.  That  the  law  has  been  obeyed; 

34.  That  a  document  or  writing  more  than  thirty  years  old  is 
genuine,  when  the  same  has  been  since  generally  acted  upon  as 
genuine,  by  persons  having  an  interest  in  the  question,  and  its 
custody  has  been  satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting  to  be  printed 
or  published  by  public  authority,  was  so  printed  or  published; 

36.  That  a  printed  and  published  book,  purporting  to  contain 
reports  of  cases  adjudged  in  the  tribunals  of  the  state  or  country 
where  the  book  is  published,  contains  correct  reports  of  such  cases ; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey 
real  property  to  a  particular  person  has  actually  conveyed  to  him, 
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when  sacli  presumption  is  necessary  to  perfect  the  title  of  such 
person  or  his  successor  in  interest ; 

38.  The  uninterrupted  use  by  the  public  of  IStUd  for  a  burial 
ground,  for  five  years,  with  the  consent  of  the  owner,  and  without 
a  reservation  of  his  rights,  is  presumptive  evidence  of  his  inten- 
tion to  dedicate  it  to  the  public  for  that  purpose ; 

39.  That  there  was  a  good  and  sufficient  consideration  for  a 
written  contract; 

40.  When  two  persons  perish  in  the  same  calamity,  such  as  a 
wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown  who  died 
first,  and  there  are  no  particular  circumstances  from  which  it  can 
be  inferred,  survivorship  is  presumed  from  the  probabilities  re- 
sulting from  the  strength,  age,  and  sex,  according  to  the  following 
rules: 

First. — If  both  of  those  who  have  perished  were  under  the  age 
of  fifteen  years,  the  older  is  presumed  to  have  survived ; 

Second.— If  both  were  above  the  age  of  sixty,  the  younger  is 
presumed  to  have  survived; 

Third. — If  one  be  under  fifteen  and  the  other  above  sixty,  the 
former  is  presumed  to  have  survived; 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and  the  sexes 
be  different,  the  male  is  presumed  to  have  survived;  if  the  sexes 
be  the  same,  then  the  older ; 

Fifth. — If  one  be  under  fifteen,  or  over  sixty,  and  the  other  be- 
tween those  ages,  the  latter  is  presumed  to  have  survived.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
Bee.  1963;  (N.  D.)  Rev.  Codes  1905, 
MC.  7317;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  &  C. 
Codes,  sec.  788;  Lord's  Oregon  Laws, 
see.  799;  (Mont.)  Rev.  Codes  1907,  see. 
7962;  Southern  0.  M.  R.  Co.  v.  San 
Bernardino  Nat.  Bank,  100  Cal.  316, 
321,  34  Pac.  711;  Gray  v.  Tarmers' 
Ex.  Bank,  105  Cal.  60,  65, 38  Pac.  519; 
Savings  k  L.  Soc.  v.  Burnett,  106 
Cal.  514,  529,  39  Pac.  922;  Giselman  v. 
Starr,  106  Cal.  651,  655, 40  Pac.  8 ;  Me- 
Gowan  v.  Ford,  107  Cal.  177,  186,  40 
Pac.  231;  People  v.  Cobler,  108  Cal. 
538,  542,  41  Pac.  401;  Rued  v.  Cooper, 
109  Cal.  682,  691,  34  Pae.  98;  Merced 


Co.  y.  Fleming,  111  Cal.  46,  49,  43 
Pac.  392;  Hunter  v.  Hunter,  111 
Cal.  261,  267,  15  Am.  St.  Rep.  180, 

43  Pac.  756,  31  L.  R.  A.  411;  Ep- 
pinger  v.  Scott,  112  Cal.  369,  371, 
63   Am.  St.  Rep.   220,  42   Pac.   301, 

44  Pac.  723;  People  v.  De  Winton, 
113  Cal.  403,  404,  54  Am.  St.  Rep. 
367,  361,  45  Pac.  708,  33  L.  R.  A. 
374;  Russ  k  Sons  Co.  y.  Crichton, 
117  Cal.  695,  702,  49  Pac.  1043; 
People  y.  Durrant,  119  Cal.  54,  56, 
60  Pac.  1070;  Lee  v.  Murphy,  119 
Cal.  364,  368,  51  Pac  649,  955;  Rued 
y.  Cooper,  119  Cal.  463,  467,  51  Pac. 
704;  Spaulding  y.  Howard,  121  Cal. 
194,  197,  63  Pac.  5G3;  Cummings  y. 
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O'Brien,  122  Cal.  204,  206,  54  Pae 
742;  People  v.  Dole,  122  Cal.  486 
493,  55  Pac.  581;  Goldstone  y.  Mer 
chants'  Ice  &  C.  S.  Co.,  123  Cal.  625 
631,  56  Pac.  776;  Griffith  v.  Lewin 
125  Cal.  618,  621,  58  Pac.  205;  Fen 
ton  V.  Edwards,  126  Cal.  43,  49,  58 
Pac.  320,  46  L.  R.  A.  832;  Central 
Pac.  R.  Co.  V.  McCann,  126  Cal.  553, 
555,  58  Pac.  1045;  Freeman  v.  Spen- 
cer, 128  Cal.  394,  398,  60  Pac.  979; 
Estate  of  Williams,  128  Cal.  552, 
555,  61  Pac.  670;  Hohenshell  v. 
South  Riverside  L.  &  W.  Co.,  128 
Cal.  627,  631,  61  Pac.  371;  St.  Vin- 
cent's Inst,  for  I.  V.  Davis,  129  Cal. 
20,  24,  61  Pac.  477;  Powers  v.  Hitch- 
cock, 129  Cal.  325,  328,  61  Pac. 
1076;  Estate  of  Kennedy,  129  Cal. 
384,  389,  62  Pac.  64;  Wall  v.  Mines, 
130  Cal.  27,  39,  62  Pac.  386,  390; 
Odell  V.  Moss,  130  Cal.  352,  356,  62 
Pac.  555;  Grade  v.  Mariposa  Co., 
132  Cal.  75,  76,  64  Pac.  117;  Smith 
▼.  Capital  G.  Co.,  132  Cal.  209,  212, 
64  Pac.  258;  Rogers  v.  De  Cambra, 
132  Cal.  502,  506,  60  Pac.  863,  64 
Pac.  894;  San  Jose  F.  P.  Co.  ▼. 
Cutting,  133  Cal.  237,  241,  65  Pac. 
565;  Estate  of  Schandoney,  133 
Cal.  387,  389,  65  Pac.  877;  Reid  v. 
Clay,'l34  Cal.  207,  211,  66  Pac.  262; 
Pilipini  v.  Trobock,  134  Cal.  441, 
443,  66  Pac.  587;  Schneider  v. 
Market  St.  R.  Co.,  134  Cal.  482,  488, 
66  Pac.  734;  White  v.  Wise,  134  Cal. 
613,  615,  66  Pac.  959;  De  Haven  v. 
Berendes,  135  Cal.  178,  180,  67  Pac. 
786;  De  Castro  v.  Fellom,  135  Cal. 
225,  231,  67  Pac.  142;  Farnsworth 
v.  Sutro,  136  Cal.  241,  244,  68  Pac. 
705;  Robertson  ▼.  Library  Trusteea, 


136  Cal.  403,  406,  69  Pae.  88;  Fisher 
T.  Mclnerney,  137  Cal.  28,  35,  92 
Am.  St.  Rep.  69,  69  Pac.  622,  907; 
People  V.  Craven-Fair,  137  Cal.  222, 
223,  69  Pac.  1041;  Osgood  v.  Los 
Angeles  T.  Co.,  137  Cal.  280,  283,  70 
Pac.  169;  Rogers  v.  Manhattan  L. 
Ins.  Co.,  138  Cal.  285,  289,  71  Pac. 
348;  San  Francisco  &  F.  L.  Co.  v. 
Haetung,  138  Cal.  223,  227,  71  Pac. 
337;  Gwin  v.  Calegaris,  139  Cal.  384, 
389,  73  Pac.  851;  Crocker  v.  Dough- 
erty, 139  Cal.  521,  525,  73  Pac.  429; 
City  of  Monterey  v.  Jacks,  139  Cal. 
542,  558,  73  Pac.  436;  Estate  of 
Thomas,  140  Cal.  397,  399,  73  Pac. 
1059;  Thompson  v.  Thompson,  140 
Cal.  545,  546,  74  Pac.  21;  Donnelly 
V.  Rees,  141  Cal.  56,  60,  74  Pac.  433; 
Bell  V.  Solomons,  142  Cal.  59,  69,  75 
Pac.  649;  Estate  of  Gordon,  142  Cal. 
125,  132,  75  Pac.  672;  Miller  &  Lux 
V.  Batz,  142  Cal.  447,  450,  76  Pac 
42;  Cavanaugh  v.  Wholey,  143  Cal. 
164,  167,  76  Pac.  979;  McHatton  v. 
Rhodes,  143  Cal.  275,  278,  76  Pac. 
1036;  Bickerdike  v.  State,  144  Cal. 
698,  701,.  78  Pac.  277;  People  ▼. 
Barker,  144  Cal.  705,  707,  78  Pac. 
266;  People  v.  Kelly,  146  Cal.  119, 
121,  79  Pac.  846;  People  ▼.  Cleary, 
1  Cal.  App.  50,  52,  81  Pac.  753; 
Bauer's  L.  &  C.  Co.  v.  Standley  (Cal. 
App.,  Feb.  8,  1906),  2  Cal.  App.  Dec. 
(Whiting)  191,  193,  84  Pac.  214; 
People  V.  Wong  Sang  Lung  (Cal. 
App.,  March  8,  1906),  84  Pac.  843; 
Pardee  v.  Schanzlin  (Cal.  App.,  May 
15,  1906),  86  Pac.  812;  Kauffman  v. 
Foster  (Cal.  App.,  June  20,  1906), 
86  Pac.  1108. 
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EVIDENCB. 


§§  1500,  1501 


ARTICLE  VI, 

INDISPENSABLE  EVIDENCE— STATUTE  OP  PBAUDa 

f  15()0.  Indispensable  evidence. 

§  1501.  Estates  in  real  property — Evidence  of  transfer. 

S  1502.  Statute  of  frauds. 

§  1503.  Bepresentation  as  to  credit  of  third  person. 

§  1504.  Conclusive  or  unanswerable  evidence. 

§  1500.    Indispensable  Evidence. 

The  law  makes  certain  evidence  necessary  to  the  validity  of  par- 
ticular acts,  or  the  proof  of  particular  facts.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  800;   (Mont.)   Eev.  Codes  1907,  sec. 

1907;  (Tex.)  Sayles*  Tex.  Civ.  Stats.  7963;  Wallace  t.  Sisson,  114  Cal.  42, 

1897,  art.  2299;  (Or.)  B.  &  0.  Codes,  46,  45  Pac.  1000;  Estate  of  Scott,  128 

•ec.  789;  Lord's  Oregon  Laws,  see.  Cal.  57,  66,  60  Pac.  527. 

§  1501.    Estates  in  Real  Property— Evidence  of  Transfer. 

No  estate  or  interest  in  real  property,  other  than  for  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning it,  or  in  any  manner  relating  thereto,  can  be  created, 
granted,  assigned,  surrendered,  or  declared,  otherwise  than  by 
operation  of  law,  or  a  conveyance  or  other  instrument  in  writing, 
subscribed  by  the  party  creating,  granting,  assigning,  surrender- 
ing, or  declaring  the  same,  or  by  his  lawful  agent  thereunto  au- 
thorized by  writing.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
1971;  (N.  D.)  Rev.  Codes  1905,  sec. 
7297;  (Tex.)  Sayles'  Tex.  Cir.  Stats. 
1897,  art.  2312;  (Or.)  B.  &  C.  Codes, 
sees.  793,  794;  Lord's  Oregon  Laws, 
sees.  804,  805;  (Mont.)  Rev.  Codes, 
1907,  sec.  7967;  (Okl.)  Comp.  Laws 
1909,  sec.  5892;  Forrester  v.  Flores, 
64  Cal.  24,  26,  28  Pa<5.  107;  Prink 
V.  Roe,  70  Cal.  296,  317,  11  Pac.  820; 
Barr  v.  O'Donnell,  76  Cal.  469,  471, 
18  Pac.  429;  Breckinridge  v.  Crocker, 
78  Cal.  529,  534,  21  Pac.  179;  Hass- 
bagen  v.-  Hasshagen,  80  Cal.  514, 
518,  22  Pac.  294;  Manning  v.  Frank- 
lin, 81  Cal.  205,  206,  207,  22  Pac. 


550;  Hayes  v.  Fine,  91  Oal.  391,  398, 
27  Pac.  772;  Smith  v.  Mason,  122 
Cal.  426,  427,  55  Pac.  143;  Siddall  v. 
Haight,  132  Cal.  320,  322,  64  Pac. 
410;  Richey  v.  East  Redlands  W. 
Co.,  141  Cal.  221,  228,  74  Pac.  754; 
Biekerdike  v.  State,  144  Cal.  698, 
702,  78  Pac.  277;  Continental  B.  & 
L.  Assn.  V.  Wilson,  144  Cal.  776, 
782,  78  Pac.  254;  Bree  v.  Wheeler 
(Cal.  App.,  July  16,  1906),  87  Pac. 
255;  Bashore  v.  Mooney  (Cal.  App., 
Aug.  30,  1906),  87  Pac.  553. 

Idaho.— ^towell  v.  Tucker,  7  Ida- 
ho, 312,  62  Pac.  1033;  Francis  v. 
Qreen,  7  Idaho,  668,  65  Pac.  362; 
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Kurdy  ▼.  Bogers,  10  Idaho,  416,  79  nesa  ▼.  Stanfield,  6  Idaho,  372,  55 

Pac.   195;   Grice  v.   Woodworth,   10  Pac.  1020;  Lawyer  v.  Post,  109  Fed. 

Idaho,  459,   80  Pac.  912;   Fergason  512;   Bobbins   ▼.  Portor,   12  Ida^, 

y.    Clood,    152    Fed.    98;     McGin-  738,  88  Pae.  8A. 

§  1502.    Statute  of  FrandB. 

Id  the  following  cases  the  agreement  is  invalid,  unless  the  same 
or  some  note  or  memorandum  thereof  be  in  writing  and  subscribed 
by  the  party  charged,  or  by  his  agent.  Evidence,  therefore,  of  the 
agreement,  cannot  be  received  without  the  writing  or  secondary 
evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within 
a  year  from  the  making  thereof ; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  except  in  the  cases  provided  for  in  section 
2794  of  the  Civil  Code ;  ^ 

3.  An  agreement  made  upon  consideration  of  marriage  other 
than  a  mutual  promise  to  marry ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in 
action,  at  a  price  not  less  than  two  hundred  dollars,  unless  the 
buyer  accepts  or  receives  part  of  such  goods  and  chattels  or  the 
evidences,  or  some  of  them,  of  such  things  in  action,  or  pays  at  the 
time  some  part  of  the  purchase  money ;  but  when  a  sale  is  made  at 
auction,  an  entry  by  the  auctioneer  in  his  sale-book  at  the  time  of 
the  sale,  of  the  kind  of  property  sold,  the  terms  of  the  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose  account 
the  sale  is  made,  is  a  sufficient  memorandum. 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  real  property,  or  of  an  interest  therein ;  and 
such  agreement,  if  made  by  an  agent  of  the  party  sought  to  be 
charged,  is  invalid,  unless  the  authority  of  the  agent  is  in  writing, 
subscribed  by  the  party  sought  to  be  charged ; 

6.  An  agreement  authorizing  or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for  compensation  or  a  commission ; 

7.  An  agreement  which  by  its  term  is  not  to  be  performed 
during  the  lifetime  of  the  promisor,  or  an  agreement  to  devise  or 
bequeath  any  property,  or  to  make  any  provision  for  any  person  by 
will.« 

1  Kerr's  Cyc.  Civ.  Code,  sec.  2794.        72  Cal.  133,  144,  13  Pac.  315;  Mc- 

«  Forrester  v*   Flores,  64  Cal.  24,      Donald  y.  Huflf,  77  Cal.  279,  282,  19 

26,  28  Pae.  107;  Cannon  v.  Handley,      Pac  499;   Breckinridge  v.  Crocker, 
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§§  1503, 1504 


78  Cal.  529,  534,  21  Pac.  179;  Hayes 
V.  Fine,  91  Cal.  391,  398,  27  Pac. 
772;  Byers  y.  Loeke,  93  Gal.  493, 
495,  29  Pac.  119;  Mattingly  y.  Pen- 
nie,  105  Cal.  514,  519,  45  Am.  St. 
Rep.  87,  39  Pac.  200;  Rogers  y. 
Sehulenburg,  111  Cal.  281,  285, -43 
Pac.  899;  Adams  y.  Weaver,  117 
Cal.  42,  47,  48  Pac.  972;  Hill  y.  Den, 
121  Cal.  42,  44,  53  Pac.  642;  Niles 
y.  Hancock,   140  Cal.    157,   159,   73 


Pac.  840;  Brce  y.  Wheeler,  87  Pac. 
255;  Manning  y.  Franklin,  81  Cal. 
206,  207,  22  Pac.  550,  551;  Dupuy  y. 
Macleod,  33  Pac.  1115,  1116;  Mc- 
NeUl  y.  Stitt,  2  Cal.  App.  13,  15,  82 
Pac.  1121;  Gurwell  y,  Morris,  2  Cal. 
App.  451,  452,  83  Pac.  578;  Bree  y. 
Wheeler,  4  Cal.  App.  109,  87  Pac. 
255;  Stewart  y.  Smith,  6  Cal.  App. 
152,  158,  91  Pac.  667;  Kerr's  Cyc. 
C.  C.  P.,  sec.  1973. 


§  1603.    Representation  as  to  Credit  of  Third  Person. 

No  evidence  is  admissible  to  charge  a  person  upon  a  representation 
as  to  the  credit  of  a  third  person,  nnless  such  representation,  or 
some  memorandum  thereof,  be  in  writing,  and  either  subscribed  by 
or  in  the  handwriting  of,  the  party  to  be  charged.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  1974;  (Mont.)  Bey.  Codes  1907,  see. 
T970. 


§  1504.    Oonclnsive  or  Unanswerable  Evidence. 

No  evidence  is  by  law  made  conclusive  or  unanswerable,  unless 
so  declared  by  the  Code  of  Civil  Procedure.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  eec. 
1978;  (Tex.)  Sayles'  Tex.  Ciy.  Stats. 
1897,  art.  2299;  (Or.)  B.  &  C.  Codes, 
sec.  797;  Lord's  Oregon  Laws,  sec. 
808;  (Mont.)  Bey.  Codes  1907,  eec 
7969. 

Idaho. — ^Ferguson  y.  Clood,  152 
Fed.  98;  Smith  y.  Caldwell^  6  IdsihOi 
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436,  55  Pac.  1065;  Coffin  y.  Brad- 
bury, 3  Idaho,  770,  35  Pac.  715; 
Shaw  y.  Manyille,  4  Idaho,  369,  39 
Pac.  559;  McCormick  y.  Friedman,  9 
Idaho,  754,  76  Pac.  762;  Kurdy  y. 
Bogers,  10  Id&ho,  416,  79  Pac.  195; 
Deeds  y.  6tephenS|  8  Idaho,  514,  69 
Pac.  534. 
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ARTICLE  Vn. 

MATERIAL  OBJECTa 
§  1505.    Material  objects. 

§  1605.    Material  Objects. 

Whenever  an  object,  cognizable  by  the  senses,  has  such  a  rela- 
tion to  the  fact  in  dispute  as  to  afford  reasonable  grounds  of  belief 
respecting  it,  or  to  make  an  item  in  the  sum  of  the  evidence,  such 
object  may  be  exhibited  to  the  jury,  or  its  existence,  situation,  and 
character  may  be  proved  by  witnesses.  The  admission  of  such 
evidence  must  be  regulated  by  the  sound  discretion  of  the  court.^ 

1  See  (Cal.)  Kerr'»  Cyc.  C.  C.  P.,  Start,    107    Cal.    206,    209,   40   Pac. 

sec.   1954;    (Tex.)    Sayles'  Tex.  Civ.  336;   People  v.   Westlake,   134  Cal. 

Stats.  1897,  art.  2299;  (Or.)  B.  &  C.  506,   507,   66  Pac.   731;    People    v. 

Codes,     sec.     781;     Lord's     Oregon  Antony,  146  CaL  124,  132,  79  Pac. 

Laws,  sec.  792;    (Mont.)   Bev.  Codes  858. 
1907,  sec.  7955;   Thomas  F.  Co.  ▼. 


595  BViDENCB.  j§  1506-1509 


AETICLE  Vm. 

EVIDBNCE  IN  PABTICULAE  CASEa 

I  1506.  An  offer  equivalent  to  payment. 

§  1507.  Whoever  pays  entitled  to  receipt. 

S  1508.  Objections  to  tender  must  be  specified. 

§  1509.  Oregon — How  justice's  judgment  in  other  states  is  proved. 

§  1510.  Colorado^Gopies  of  proceedings  before  justice  of  peace — Certificate 

of  magistracy. 

{  1511.  Colorado— Denial  of  signature — Oath. 

§  1506.    An  Offer  Equivalent  to  Payment. 

An  offer  in  writing  to  pay  a  particular  sum  of  money,  or  to 
deliver  a  written  instrument  or  specific  personal  property,  is,  if 
not  accepted,  equivalent  to  the  actual  production  and  tender  of 
the  money,  instrument,  or  property.** 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2074. 

§  1607.    Whoever  Pays  Entitled  to  Receipt. 

Whoever  pays  money,  or  delivers  an  instrument  or  property, 
is  entitled  to  a  receipt  therefor  from  the  person  to  whom  the  pay- 
ment or  delivery  is  made,  and  may  demand  a  proper  signature  to 
such  receipt  as  a  condition  of  the  payment  or  delivery.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2075. 

§  1508.    Objections  to  Tender  must  be  Specified. 

The  person  to  whom  a  tender  is  made  must,  at  the  time,  specify 
any  objection  he  may  have  to  the  money,  instrument,  or  property, 
or  he  must  be  deemed  to  have  waived  it ;  and  if  the  objection  be 
to  the  amount  or  kind  of  property,  he  -must  specify  the  amount, 
terms,  or  kinds  which  he  requires,  or  be  precluded  from  objecting 
afterward.* 

1  Kerr's  Cyc  C.  C.  P.,  sec.  2076. 

§  1509.    Oregon— How  Justice's  Judgment  in  Other  States  is 
Proved. 

A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace 
of  a  sister  state,  of  a  judgment  given  by  him,  of  the  proceedings 
in  the  action  or  proceeding  before  the  judgment  and  subsequent 
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thereto,  if  any,  verified  in  the  manner  prescribed  by  law,  is  primary 
evidence  of  the  facts  stated  therein.^ 

1  See  Lord's  Or.  Laws,  sec.  769. 
r 

§  1510.    Colorado — Copies   of   Proceedings   Before   Justice   of 
Peace— Certificate  of  Magistracy. 

Copies  of  the  proceedings  and  judgments  before  justices  of  the 
peace,  certified  by  such  justice  or  justices  under  their  hands  and 
seals,  before  whom  such  proceeding  or  judgment  is  had,  shall  be 
received  as  evidence  of  such  proceeding  or  judgment;  where  such 
certified  copy  is  to  be  used  in  any  other  county  than  where  the  jus- 
tice resides,  the  same  shall  not  be  received  as  evidence  unless  a  cer- 
tificate from  the  county  clerk  be  thereto  annexed  certifying  that 
on  the  day  the  proceedings  was  had  or  the  judgment  rendered, 
such  justice  was  a  justice  of  the  peace,  duly  commissioned  and 
sworn.* 

1  (Colo.)  Be7.  stats.,  see.  2493. 

§  1611.    Colorado— Denial  of  Signature— Oath. 

No  party  to  any  suit  before  a  justice  shall  be  permitted  to  deny 
his  or  her  signature  to  any  written  instrument  upon  which  suit 
shall  be  founded,  or  which  shall  be  offered  as  a  setoff  or  acquit- 
tance for  the  debt  demanded  in  such  suit,  unless  the  said  denial 
be  under  the  oath  of  the  party  so  denying  the  signature  purport- 
ing to  be  his  or  her  own.^ 

t  (Dalo.)  Bey.  Stats.,  sec  3742. 
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VnOENCEk 


§§  1512>1511 


ARTICLE  IX. 

BY  WHOM  EVIDENCE  TO  BE  PBODUCED. 

I  1512.    Burden  of  proof. 

§  1513.    Negative  allegation. 

S  1514.    Alteration  of  instrument. 

§  1612.    Burden  of  Proof. 

The  party  holding  the  affirmative  of  the  issue  must  produce  the 
evidence  to  prove  it;  therefore,  the  burden  of  proof  lies  on  the 
party  who  would  be  defeated  if  no  evidence  were  given  on  either 
side.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1981;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2299;  (Or.)  B.  &  C. 
Codes,  sec.  799;  Lord's  Oregon  Laws, 
sec.  810;  (Mont)  Bev.  Codes  1907, 
sec.  7972;  Wyrick  v.  Week,  68  Cal.. 8, 
10,  8  Pac.  522;  Wilson  v.  California 
C.  P.  Co.,  94  Cal.  166,  175,  29  Pac. 
861,  11  L.  B.  A.  685;  Goodwin  v. 


Scheercr,  106  Cal.  690,  697,  40  Pac. 
18;  Estate  of  Scott,  128  Cal.  57,  63, 
60  Pac.  527;  Osgood  ▼.  Los  Angeles 
T.  Co.,  137  Cal.  280,  283,  92  Am.  St. 
Bep.  171,  70  Pac.  169;  Estate  of 
Latour,  140  Cal.  414,  421,  73  Pac. 
1070,  74  Pac.  441;  Scott  v.  Wood,  81 
Cal.    398,    403,    2Z   Pac.    871,    872. 


§  1513.    Negative  Allegation. 

No  evidence  need  be  given  in  support  of  any  negative  allegation, 
unless  such  negative  allegation  is  an  essential  part  of  the  statement 
of  the  right,  or  title,  on  which  the  cause  of  action  is  founded.^ 

1  Estate  of  Latonr,  140  Cal.  414,  430,  73  Pac.  1070,  74  Pac.  441;  Kerr's 
Cyc.  C.  C.  P.,  sec.  1981. 

§  1614.    Alteration  of  Instrument. 

The  party  producing  a  writing  as  genuine  which  has  been  altered, 
or  appears  to  have  been  altered,  after  its  execution,  in  a  part  ma- 
terial  to  the  question  in  dispute,  must  account  for  the  appearance 
or  alteration.  He  may  show  that  the  alteration  was  made  by  an- 
other, without  his  concurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwise  properly  or  innocently 
made,  or  that  the  alteration  did  not  change  the  meaning  or  Ian- 
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guage  of  the  instrument.    If  he  do  that,  he  may  give  the  writing 
in  evidence,  but  not  otherwise.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  1982; 
Miller  v.  Luco,  80  Cal.  257,  265,  22 
Pac.  195;  Burdell  v.  Taylor,  89  Cal. 
613,  616,  26  Pac.  1094;  Steinhart  v. 
Najtional  Bank,  94  Cal.  362,  367,  28 
Am.  St.  Eep.  132,  29  Pac.  717; 
Sullivan  v.  California  R.  Co.,  142 
CaL  201,  205,  76  Pac.  767;  Manuel 


*  V.  nynn,  5  Cal.  App.  319,  325,  90 
Pac.  463;  Meyer  v.  Lovdal,  6  Cal. 
App.  369,  375,  92  Pac.  322. 

Idaho. — ^Mulkey  v.  Long,  5  Idaho, 
213,  47  Pac.  949. 

For  authorities  in  other  states,  seo 
(Or.)  42  Pac.  130. 
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ARTICLE  X. 

WITNESSES.  ' 


S  1515.    Witness  defined. 


§  1615.    Witness  Defined. 

A  witness  is  a  person  whose  declaration  under  oath  is  received 
as  evidence  for  any  purpose,  whether  such  declaration  be  made  on 
oral  examination  or  by  deposition  or  afl&davit.^ 


1  See  (Cal.)  Kerr's  Cyc.  C,  C.  P., 
sees.  1878,  1879  j  (Nev.)  Cutting's 
Comp.  Laws,  sees.  3471-3474;  (Ariz.) 
Rev.  Stats.  1901,  sees.  2534-2538; 
(N.  D.)  Rev.  Codes  1905,  sec.  7253; 
(Tex.)  Sayles'  Tex.  Civ.  Stats.  1897, 
art.  2299;  (Or.)  B.  &.  C.  Codes, 
sees.  721,  722;  Lord's  Oregon  LawA, 
sees.  730,  731;  (Wash.)  B.  &  B. 
Codes,  sees.  1210,  1211;  (Idaho) 
Rev.  Codes,  sec.  5956;  (Mont.) 
Rev.  Codes  1907,  sees.  7889,  7890; 
(S.  D.)  Comp.  Laws  1910,  sec.  486, 
p.  407;  (Utah)  Comp.  Laws  1907, 
sec.  3412;  (Wyo.)  Comp.  Stats. 
1910,  sees.  4535-4539;  (Okl.)  Comp. 
Laws  1909,  sees.  5838-5840;  (Neb.) 
Cobbey's  Ann.  Stats.,  sees.  1313, 
1314;  (Ean.)  Dassler's  Gen.  Stats. 
1909,  sees.  5911-5913;  (N.  M.) 
Comp.  Laws  1897,  sees.  3014-3016; 
Willard  v.  Superior  Court,  82  Cal. 
456,   464,   22   Pac.    1120;    People   v. 


Willard,  92  Cal.  482,  485,  28  Pac. 
585;  People  y.  Lem  Deo,  132  Cal. 
199,  201,  64  Pac.  265;  People  v. 
Thomson,  145  Cal.  717,  723,  79  Pac. 
435. 

Washington. — State  v.  Bailey,  31 
Wash.  89;  State  v.  White,  10  Wash. 
611;  Birkel  v.  Chandler,  26  Wash. 
241;  State  v.  Dolan,  17  Wash.  499; 
Bullock  V.  White  Star  Steamship 
Co.,  30  Wash.  443;  Maitland  y. 
Zanga,  14  Wash.  92;  State  v.  Bring- 
gold,  40  Wash.  12;  Kellogg  v.  Scheu- 
erman,  18  Wash.  293;  Klehn  v.  Ter- 
ritory, 1  Wash.  584;  Czarecki  v. 
Seattle  &  S.  R  Ry.  &  Nav.  Co.,  30 
Wash.  288;  State  v.  Melvern,  32 
Wash.  7;  Edwards  v.  Territory,  1 
Wash.  Ter.  195;  Spencer  v.  Terrell, 
17  Wash.  514;  In  re  Alfstad's  Estate, 
27  Wash.  175;  Kline  t.  Stein,  30 
Wash.  189. 
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AETICLE  XI. 

COMPETENCY  OF  WITNBSSEa 

§  1516..    Who  are  incompetent  witnesses. 
8  1517.    Judge  and  jurors  as  witnesses. 

§  1616.   Who  are  Incompetent  Witnesses. 

The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  produc- 
tion for  examination. 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of 
receiving  just  impressions  of  the  facts  respecting  which  they  are 
examined,  or  of  relating  them  truly. 

3.  Parties  or  assignors  of  parties  to  an  action  or  proceeding, 
or  persons  in  whose  behalf  an  action  or  proceeding  is  prosecuted, 
against  an  executor  or  administrator  upon  a  claim,  or  demand 
against  the  estate  of  a  deceased  person,  as  to  any  matter  or  fact 
occurring  before  the  death  of  such  deceased  person.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1880;  (Nev.)  Cutting's  Comp. 
Laws,  sees.  3475-3472;  (Ariz.)  Bev. 
Stats.  1901,  sees.  2535,  2536;  (N. 
D.)  Bev.  Codes  1905,  see.  7253; 
(Tex.)  Sayles'  Tex.  Civ.  Stats.  1807, 
arts.  2300-2302;  (Or.)  B.  &  C.  Codes, 
sec.  723;  Lord's  Oregon  Laws,  see. 
732;  (Wash.)  B.  &  B.  Codes,  sees. 
1213,  1214;  (Idaho)  Bev.  Codes,  sec. 
5979;  (Mont.)  Bev.  Codes  1907,  sec. 
7891;  (S.  D.)  Comp.  Laws.  1910,  sec. 
486,  p.  407;  (Utah)  Comp.  Laws  1907, 
sec.  3413;  (Wyo.)  Comp.  Stats.  1910, 
sees.  4537,  4538;  (Okl.)  Comp.  Laws 
1909,  sees.  5841,  5842;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1313;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  5915; 
(N.  M.)  Comp.  Laws  1897,  sec. 
3016;  People  v.  West,  106  Cal.  89,  92, 
93,  94,  39  Pac.  207;  People  v.  Craig, 
111  Cal.  460,  469,  44  Pac.  186;  Poul- 
son  v.  Stanley,  122  Cal.  655,  658,  68 
Am.  St.  Bep.  73,  55  Pac.  605;  Locke 
V.  Klunker,  123  Cal.  231,  239,  55  Pac. 


993;  Coyle  v.  Lamb,  123  Cal.  264, 265, 
266,  55  Pac.  901;  Cowdery  v.  Mc- 
Chesney,  124  Cal.  363,  366,  367,  57 
Pac.  221;  Nicholson  v.  Tarpey,  124 
Cal.  442,  450,  57  Pac.  457;  Frazier  v. 
Murphy,  133  Cal.  91,  97,  98,  65  Pac. 
326;  City  Sav.  Bank  v.  Enos,  135 
Cal.  167,  169,  172,  67  Pac.  52;  Ber- 
nardis  v.  Allen,  136  Cal.  7,  9,  68  Pac. 
110;  Harp  v.  Harp,  136  Cal.  421,  424, 
69  Pac.  28;  Hurley  ▼.  Eyan,  137  CaL 
461,  462,  70  Pac.  292;  McCabe  ▼. 
Healy,  138  Cal.  81,  96,  70  Pac.  1008; 
Stuart  V.  Lord,  138  Cal.  672,  676,  72 
Pac.  142;  Merriman  v.  Wickersham, 
341  Cal.  567,  570,  572,  75  Pac.  180; 
People  V.  Stouter,  142  Cal.  146,  151, 
75  Pac.  780;  Calmon  v.  Sarraille,  142 
Cal.  638,  642,  76  Pac.  486;  Bollinger 
V.  Wright,  143  Cal.  292,  296,  76  Pac. 
1108;  Frey  v.  Vignier,  145  Cal.  251, 
253,  78  Pac.  733;  Kaltschmidt  v. 
Weber,  145  Cal.  596,  598,  79  Pac. 
272;  McGlew  v.  McDade,  146  CaL 
553,   554,    80    Pac.   695;    People   t. 
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Bradford,  1  Cal.  App.  41,  43,  81  Pac. 
712;  Wadleigh  v.  PhelpB  (Cal.,  Aug. 
30,  1906),  87  Pac.  93,  99;  Whitney  v. 
Fox,  166  U.  S.  637,  645,  17  Sup.  Ct. 
Rep.  713,  41  L.  ed.  1145,  1148;  Peo- 
ple V.  Hall,  4  Cal.  399,  403;  Brodek 
V.  Ellis,  26  Cal.  145,  148. 

Idabo. — State  v.  Simes,  12  Idaho, 
810,  85  Pac.  914;  Nasholds  v.  Mc- 
Donnell, 6  Idaho,  377,  55  Pac.  894; 
Rice  ▼.  Ridgley,  7  Idaho,  115,  61 
Pac.  290;  Greene  v.  Bank  of  Camas 
Prairie,  7  Idaho,  576,  64  Pac.  888; 
Coats  ▼.  Harris,  9  Idaho,  458,  75 
Pac.  243;  Cunningham  ▼.  Stoner,  10 
Idaho,  549,  79  Pac.  228;  Toulouse  y. 
Burkett,  2  Idaho,  184,  10  Pac.  26. 

Washington. — State  y.  Bailey,  31 
Wash.  89;  Hodd  v.  Tacoma,  45  Wash. 
436;  Lee  v.  Lee,  3  Wash.  236;  Colum- 
bia etc.  By.  Co.  t.  Hawthorne,  3 
Wash.  Ter.  353;  Hall  etc.  Co.  v. 
Wilbur,  4  Wash.  644;  Columbia  etc. 


Ry.  Co.  V.  Braillard,  6  Wash.  492; 
Speck  V.  Gray,  14  Wash.  589;  State 
V.  Halbert,  14  Wash.  306;  State 
T./ Nelson,  39  Wash.  221;  Hartness 
▼.  Brown,  21  Wash.  655;  Williams 
T.  Blumenthal,  27  Wash.  24;  Stanley 
T.  Stanley,  27  Wash.  670;  State 
▼.  Falsetta,  43  Wash.  159;  Sackman 
Y.  Thomas,  24  Wash.  660;  State 
▼.  Mann,  39  Wash.  144;  Speck  ▼. 
Gray,  14  Wash.  589;  Lane  v.  Spo- 
kane F.  ft  N.  R.  Co.,  21  Wash.  119; 
Dubcich  ▼.  Grand  Lodge  A.  O.  U. 
W.,  33  Wash.  651;  Williams  v.  Spo- 
kane F.  ft  N.  R.  Co.,  33  Wash.  651; 
State  V.  Fryc,  45  Wash.  645;  Frank- 
en  thai  V.  Solomonson,  20  Wash.  460; 
Stem  V.  Daniel,  47  Wash.  96;  Noelle 
Y,  Hoquiam  Lumber  ft  Shingle  Co., 

47  Wash.    519;    State  ▼.   Winnett, 

48  Wash.  93;  Stems  ▼.  Daniel,  47 
Wa»h.  96. 


§  1617.    Judge  and  Jurors  as  Witnesses. 

The  justice  himself,  or  any  juror,  may  be  called  as  a  witness  by 
either  party;  but  in  such  case  it  is  in  the  discretion  of  the  court 
or  justice  to  order  the  trial  to  be  postponed  or  suspended,  and  to 
take  place  before  another  justice  or  jury.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1883;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3481;  (Or.)  B.  ft  C.  Codes, 
see.  856;  Lord's  Oregon  Laws,  sec. 
867;  (Idaho)  Rev.  Cod«s,  see.  5959; 
(Mont.)  Bey.  Codes  1907,  see.  7893; 


(S.  D.)  Comp.  Laws  1910,  see.  540, 
p.  414;  (Utah)  Comp.  Laws  1907, 
sec.  3415;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1333;  Applegarth  v.  Ab- 
bott, 62  Cal.  459,  460,  2  Pac.  43. 
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ARTICLE  XIL 

INTERPEETEES. 


S  1518.    Interpreters. 


§  1618.    Interpreters. 

When  a  witness  does  not  understand  and  speak  the  English 
language,  an  interpreter  must  be  sworn  to  interpret  for  him.  Any 
person,  a  resident  of  the  proper  county,  may  be  summoned  by  any 
court  or  justice  to  appear  before  such  court  or  justice  to  act  as 
interpreter  in  any  action  or  proceeding.  The  summons  must  be 
served  and  returned  in  like  manner  as  a  subpoena.  Any  person 
so  summoned  who  fails  to  attend  at  the  time  and  place  named  in 
the  summons  is  guilty  of  a  contempt.^ 


1  See  (Cal.)  Kerr'e  Cyc.  0.  C.  P., 
sec.  1884;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3482;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2505;  (N.  D.)  Rev.  Codes 
1905,  sec.  7307;  (Tex.)  Sayles*  Tex. 
Civ.  Stats.  1897,  art.  2272;  (Or.) 
B.  &  C.  Codes,  sec.  844;  Lord's  Ore- 
gon Laws,  sec.  855;  (Idaho)  Bev. 
Codes,  sec.  5960;  (Mont.)  Bev.  Codes 
1907,  sec  7894;  (8.  D.)  Comp.  Laws 


1910,  Bee.  541,  p.  414;  (Utah)  Comp. 
Laws  1907,  sec.  3416;  (Okl.)  Comp. 
Laws  1909,  sec.  5858;  (N.  M.)  Comp. 
Laws  1897,  sec.  3044;  People  v. 
Young,  108  Cal.  8,  11,  41  Pac.  281; 
Peaple  v.  Lem  Deo,  132  Cal.  199, 
201,  64  Pac.  265;  People  v.  Morine, 
38  Cal.  626,  628,  72  Pac.  166;  Peo- 
ple V.  SaUs  (Cal.  App.,  Dec.  29, 
1905),  84  Pac.  295. 
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AETICLE  Xm. 

SUBPOENA, 

S  1519.  Subpoena  defined. 

§  1520.  Justices  may  issue  subpoenas  and  final  process  to  any  part  of  the 
county. 

S  1521.  Blanks  must  be  filled  in  all  papers  issued  by  a  justice,  except  sub- 
poenas. 

t  1522.  Execution  blanks. 

S  1523.  Subpoena — ^How  issued. 

§  1524.  Washington — Subpoena  issued  when. 

9  1525.  Service  of  subpoena. 

S  1526.  Washington — How  and  by  whom  serred. 

S  1527.  Where  witness  concealed. 

§  1528.  When  witness  must  attend  outside  of  the  county. 

§  1529.  Washington — ^Witnesses  may  be  subpoenaed  within  twenty  miles. 

§  1530.  Persons  present  in  court. 

§  1531.  Washington — Damages  for  nonatten dance. 

§  1532.  Washington — Attachment  for  failure  to  appear. 

§  1533.  Washington — Service  and  costs  in  attachment. 

§  1534.  Disobedience  a  contempt. 

I  1535.  Subpoena — ^Form. 

§  1536.  Return  of  subpoena — Form. 

§  1537.  Oregon — Subpoena — Form. 

§  1538.  Washington — Colorado — Subpoena — ^Form. 

S  1539.  Forfeiture  for  disobedience  of  a  subpoena. 

§  1540.  Warrant  for  defaulting  witness. 

S  1541.  Form  of  warrant. 

S  1542.  Prisoners — Production  of. 

§  1543.  Affidavit  for  production  of  prisoner. 

S  1544.  Where  witness  a  prisoner  in  the  county. 

S  1545.  Power  of  justices  to  compel  attendance  of  witnesses 

§  1519.    Subpoena  Defined. 

The  process  by  which  the  attendance  of  a  witness  is  required 
is  a  subpoena.  It  is  a  writ  or  order  directed  to  a  person  and  re- 
quiring his  attendance  at  a  particular  time  and  place  to  testify  as 
a  witness.  It  may  also  require  him  to  bring  with  him  any  books, 
documents,  or  other  things  under  his  control  which  he  is  bound  by 
law  to  produce  in  evidence.^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  1905,  sec.  7254;  (Tex.)  Sayles'  Tex. 

sec.    1985;    (Nev.)    Cutting's    Comp.  Civ.   Stats.    1897,   arts.    2265,   2264; 

Laws,  sec.  3483;  (Ariz.)  Rev.  Stats.  (Or.)  B.  Sb  C.  Codes,  sec.  801;  Lord's 

1901,  sec.  2499;  (N.  D.)  Bev.  Codes  Oregon    Laws,    see.    812;     (Wash.) 
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B.  ft  B.  Codes,  sees.  1215,  1216; 
(Idaho)  Bev.  Codes,  see.  6035; 
(Mont.)  Rev.  Codes  1907,  see.  7974; 
(S.  D.)  Comp.  Laws  1910,  sec.  487, 
p.  408;  (Utah)  Comp.  Laws  1907,  sec. 
3417;  (Wyo.)  Comp.  Stats.  1910,  sec. 
4543;  (Okl.)  Comp.  Laws  1909,  sec 
5843;  (Neb.)  Cobbey's  Ann.  Stats., 
MC.  1335;  (Kan.)  Dassler's  Ghen. 
Stats.  1909,  sec.  5916;  (N.  M.)  Comp. 
Laws  1897,  see.  3032;  £z  parte  Clarke, 


126  CaL  235,  239,  77  Am.  St.  Bep. 
176,  58  Pac.  546,  46  L.  B.  A.  835. 

Idaho. — ^Anderson  r.  Fergason- 
Baeli  Sheep  Co.,  12  Idaho,  418,  86 
Pac.  41. 

Montaoa. — Snbpoena  for  witness 
defined:  McGlauflin  v.  Wamser,  28 
Mont.  182,  72  Pac.  429;  May  y.  U. 
P.  B.  Co.,  32  Mont.  536,  81  Pac  332. 


§  1620.    Justices  may  Issue  Subpoenas  and  Final  Process  to  Any 
Part  of  the  Gounty. 
Justices  of  the  peace  may  issue  subpoenas  in  any  action  or  pro- 
ceeding in  the  courts  held  by  them,  and  final  process  on  any  judg- 
ment recovered  therein,  to  any  part  of  the  county.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  919. 

§  1621.    Blanks  must  be  Filled  in  All  Papers  Issued  by  a  Justice, 
Except  Subpoenas. 
The  summons,  execution,  and  every  other  paper  made  or  issued 
by  a  justice,  except  a  subpoena,  must  be  issued  without  a  blank 
left  to  be  filled  by  another,  otherwise  it  is  void.*^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  920. 

§  1522.    Execution  Blanks. 

Notwithstanding  the  Code  of  Civil  Procedure*  provides  that 
no  paper  save  a  subpoena  issuing  from  a  justice  court  shall  be 
valid  if  there  are  blanks  left  to  be  filled  in  by  another,  it  is  not 
necessary  to  the  valid  execution  of  a  writ  of  execution  that  the 
blank  after  the  word  ''defendant,"  in  the  clause  wherein  the 
officer  is  told  to  take  the  property  of  the  said  defendant,  should 
be  filled  in.« 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  920. 

s  Brann  y.  Blum,  138  Cal.  644,  72  Pac.  168. 

§  1623.    Subpoena— How  Issued. 

A  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an 
issue  therein,  or  upon  the  taking  of  a  deposition  in  an  action  or 
proceeding  pending  therein,  it  is  issued  by  the  clerk  of  the  court  in 
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which  the  action  or  proceeding  is  pending,  tinder  the  seal  of  the 
court,  or  if  there  is  no  clerk  or  seal,  then  by  a  judge  or  justice  of 
such  court; 

2.  To  require  attendance  before  a  commissioner  appointed  to 
take  testimony  by  a  court  of  a  foreign  country,  or  of  the  United 
States,  or  of  any  other  state  in  the  United  States,  or  before  any 
officer  or  officers  empowered  by  the  laws  of  the  United  States  to 
take  testimony,  it  may  be  issued  by  the  clerk  of  the  superior  court 
of  the  county  in  which  the  witness  is  to  be  examined,  under  the  seal 
of  such  court ; 

3.  To  require  attendance  out  of  court,  in  cases  not  provided  for 
in  subdivision  1,  before  a  judge,  justice,  or  other  officer  authorized 
to  administer  oaths  or  take  testimony  in  any  matter  under  the  laws 
of  this  state,  it  is  issued  by  the  judge,  justice,  or  other  officer  before 
whom  the  attendanee  is  required. 

If  the  subpoena  is  issued  to  require  attendance  before  a  court, 
or  at  the  trial  of  an  issue  therein,  it  is  issued  by  the  clerk,  as  of 
course,  upon  the  application  of  the  party  desiring  it. 

If  it  is  issued  to  require  attendance  before  a  commissioner  or 
other  officer  upon  the  taking  of  a  deposition,  it  must  be  issued  by 
the  clerk  of  the  superior  court  of  the  county  wherein  the  attend- 
ance is  required  upon  the  order  of  such  court  or  of  a  judge  thereof, 
which  order  may  be  made  ex  parte.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
see.  1986;  (Nev.)  Cutting's  Comp. 
Laws,  see.  3484;  (Ariz.)  Be  v.  Stats. 
1901,  see.  2498;  (N.  D.)  Rev.  Codes 
1905,  see.  7254;  (Tex.)  Sayles'  Tex.. 
Civ.  Stats.  1897,  art.  2264;  (Or.) 
B.  ft  C.  Codes,  sees.  802,  803;  Lord's 
Oregon  Laws,  sees.  813,  814;  (Wash.) 
B.  ft  B.  Codes,  sec.  1217;  (Idaho) 
Bev.  Codes,  see.  6036;  (Mont.)  Bev. 
Codes,  1907,  see.  7975;  (8.  D.) 
Comp.  Laws  1910,  sec.  488,  p.  408; 
(Utah)  Comp.  Laws  1907,  sec.  3418; 
(Wyo.)  Comp.  Stats.  1910,  sec.  4544; 
(Okl.)  Comp.  Laws  1909,  sec.  5844; 


(Keb.)  Cobbey's  Ann.  Stats.,  see. 
1336;  (Ean.)  Dassler's  Gen.  Stats. 
1909,  sec.  5917;  (N.  M.)  Comp.  Laws 
1897,  sec.  3033;  Batcher  v.  Vaca  Val- 
ley B.  Co.,  56  Cal.  598,  599;  Pfister  v 
Superior  Court,  63  Cal.  400,  401,  1 
Pac.  492;  Boom  v.  Haven,  72  Cal.  280, 
282, 13  Pac.  694;  Lezinsky  v.  Superior 
Court,  72  Cal.  510,-511,  14  Pac.  104; 
Burns'  v.  Superior  Court,  140  Cal. 
1,  8,  14,  73  Pac.  597;  Crocker  v. 
Conrey,  140  Cal.  213,  219,  73  Pac. 
1006;  People  v.  Chadwick,  4  CaL 
App.  63,  68,  67  Pac.  884-, 


§  1624.    Washinfl^n — Subpoena  Issued  When. 

The  subpoena  shall  be  issued  as  follows : 

1.  To  require  attendance  before  a  court  of  record  or  at  a  trial 
of  an  issue  therein,  such  a  subpoena  may  be  issued  in  the  name  of 
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the  state  of  Washington  and  be  under  the  seal  of  the  court  before 
which  the  attendance  is  required  or  in  which  the  issue  is  pending : 
Provided,  that  such  subpoena  may  be  issued  with  like  effect  by  the 
attorney  of  record  of  the  party  to  the  action  in  whose  behalf  the 
witness  is  required  to  appear,  and  the  form  of  such  subpoena  in 
each  case  may  be  the  same  as  when  issued  by  the  court  except 
that  it  shall  only  be  subscribed  by  the  signature  of  such  attorney; 

2.  To  require  attendance  out  of  such  court  before  a  judge,  jus- 
tice of  the  peace,  commissioner,  referee  or  other  officer  authorized 
to  administer  oaths  or  to  take  testimony  in  any  matter  under  the 
laws  of  this  state,  it  shall  be  issued  by  such  judge,  justice  of  the 
peace,  commissioner,  referee  or  other  officer  before  whom  the  at- 
tendance is  required ; 

3.  To  require  attendance  before  a  commissioner  appointed  to 
take  testimony  by  a  court  of  any  other  state,  territory  or  county 
it  may  be  issued  by  any  judge  or  justice  of  the  peace  in  places 

.  within  their  respective  jurisdiction.^ 

1  Bern.  Sc  Bal.  Ann.  Codes  Sc  Stats.,  see.  1217, 


§  1525.    Service  of  Subpoena. 

The  service  of  a  subpoena,  is  made  by  showing  the  original  and 
delivering  a  copy,  or  a  ticket  containing  its  substance,  to  the  witness 
personally,  giving  or  offering  to  him  at  the  same  time,  if  demanded 
by  him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from  the 
place  designated,  and  one  day's  attendance  there.  The  service 
must  be  made  so  as  to  allow  the  witness  a  reasonable  time  for  prep- 
aration and  travel  to  the  place  of  attendance.  Such  service  may 
be  made  by  any  person.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1987;  (Ner.)  Cutting's  Gomp. 
Laws,  sec.  3485;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2.500;  (N.  D.)  Rev.  Codes 
1905,  sec.  7257;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2266;  (Or.)  B. 
&  C.  Codes,  sec.  804;  Lord's  Oregon 
Laws,  sec.  815;  (Wash.)  R.  &  B. 
Codes,  sec.  1218;  (Idaho)  Rev.  Codes, 


sec.  6037;  (Mont.)  Rev.  Codes  1907, 
sec.  7976;  (S.  D.)  Comp.  Laws  1910, 
sec.  490,  p.  408;  (Utah)  Comp.  Laws 
1907,  sec.  3419;  (Wyo.)  Comp.  Stats. 
1910,  sec,  4543-4546;  (Okl.)  Comp. 
Laws  1909,  sec.  5846;  (Neb.)  Cob- 
boy's  Ann.  Stats.,  sec.  1338;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  5919; 
(N.  M.)  Comp.  Laws  1897/  sec  3032. 
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§  1626.    Washington— How  and  by  Whom  Served. 

A  subpoena  may  be  served  by  any  person  above  the  age  of 
eighteen  years,  by  reading  it  to  the  witness,  or  by  delivering  to 
him  a  copy  at  his  nsual  place  of  abode.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  18<99, 


§  1627.    Where  Witness  Concealed. 

If  a  witness  is  concealed  in  a  building  or  vessel,  so  as  to  prevent 
the  service  of  a  subpoena  upon  him,  any  court  or  judge,  or  any 
officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit  of  the 
concealment,  and  of  the  materiality  of  the  witness,  make  an  order 
that  the  sheriff  of  the  county  serve  the  subpoena;  and  the  sheriff 
must  serve  it  accordingly,  and  for  that  purpose  may  break  into  the 
building  or  vessel  where  the  witness  is  concealed.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1988;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3486;  (Tex.)  Sajles' 
Tex.  Civ.  Stats.  1897,  art.  2266; 
(Or.)  B.  &  0.  Codes,  sec.  805;  Lord's 


Oregon  Laws,  see.  816;  (Idaho)  Ber. 
Codes,     sec.     6038;      (Mont.)      Rev. 
Codes  1907,  sec.  7977;  (Utah)  Comp.  ^ 
Laws  1907,  sec.  3420. 


§  1628.    When  Witness  must  Attend  Outside  of  the  County. 

A  witness  is  not  obliged  to  attend  as  a  witness  before  any  court, 
judge,  justice,  or  any  other  oflScer,  out  of  the  county  in  which  he 
resides,  unless  the  distance  be  less  than  thirty  miles  from  his  place 
of  residence  to  the  place  of  trial.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
■ec.  1989;  (N.  D.)  Eev.  Codes  1905, 
sees.  7258-7262;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2267;  (Or.) 
B.  &  C.  Codes,  sec.  807;  Lord's  Ore- 
gon Laws,  sec.  818;  (Idaho)  Bev. 
Codes,  sec.  6039;  (Mont.)  Bev.  Codes 
1907,  sec.  7978;  (S.  D.)  Comp.  Laws 
1910,  sec.  491,  p.  408;  (Utah)  Comp. 
Laws  1907,  sec.  3421;  (Wyo.)  Comp. 
Stats.  1910,  sec.  4547;  (Okl.)  Comp. 
Laws  1909,  sec.  5847;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  see.  1339;  (Kan.) 
Dassler's     Gen.     Stats.     1909,     sec. 


5920;  Butcher  v.  Vaca  Valley  B. 
Co.,  56  Cal.  598,  599;  Burns  v.  Su- 
perior Court,  140  Cal.  1,  8,  73  Pac. 
597. 

Idaho. — Anderson  v.  Ferguson- 
Bach  Sheep  Co.,  12  Idaho,  418,  86 
Pac.  41;  Raft  Biver  etc.  Co.  v.  Lang- 
ford,  6  Idaho,  30,  51  Pac.  1027. 

Montana. — When  witness  com- 
pelled to  attend:  McGlauflin  v. 
Wamser,  28  Mont.  182,  72  Pac.  429; 
Great  Falls  M.  Co.  v.  Jenkins,  33 
Mont.  421,  84  Pac.  75;  Burns  t. 
Court,  140  Cal.  8,  73  Pac.  597. 
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§  1529.    Washington— Witnesses  may  be   Subpoenaed   Within 
Twenty  Miles. 
A  subpoena  issued  by  a  justice  of  the  peace  is  valid  to  compel 
the  attendance  of  a  witness  in  the  justice 's  court,  if  such  witness 
be  within  twenty  miles  of  the  place  of  trial.^ 

i  Bern.  &  Bal.  Ann.  Codes   &  Stats.,  see.  189S. 

§  1530.    Persons  Present  in  Court. 

A  person  present  in  court,  or  before  a  judicial  officer,  may  be 
required  to  testify  in  the  same  manner  as  if  he  were  in  attendance 
upon  a  subpoena  issued  by  such  court  or  officer.^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  &   C.   Codes,   sec.   808;    (Wash.)    B 

sec.   1990;    (Nev.)    Cuttings    Comp.  Ss  B.  Codes,  sec.  1219;  (Idaho)  Ber 

Laws,  sec.  3487;  (Ariz.)  Be  v.  Stats.  Codes,     sec.     6040;     (Mont.),    Be^. 

1901,  sec.  2504;  (Tex.)  Sayles*  Tex.  Codes  1907,  sec.  7979;  (Utah)  Comp. 

Civ.  Stats.  1897,  art.  2271;  (Or.)  B.  Laws  1907,  see.  3422. 

§  1531.   Washington— Damages  for  Nonattendance. 

Every  person  subpoenaed  as  aforesaid,  and  neglecting  to  ap- 
pear, is  also  liable  to  the  party  in  whose  behalf  he  may  have  been 
subpoenaed,  for  all  damages  which  such  party  may  have  sustainea 
by  reason  of  his  nonappearance :  Provided,  that  such  witness  had 
the  fees  allowed  for  mileage  and  one  day's  attendance  paid,  or 
tendered  him,  in  advance,  if  demanded  by  him  at  the  time  of  the 
service.^ 

&  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1902. 

§  1632.   Washington— Attachment  for  Failure  to  Appear. 

Whenever  it  shall  appear  to  the  satisfaction  of  the  justice,  by 
proof  made  before  him,  that  any  person,  duly  subpoenaed  to 
appear  before  him  in  an  action,  has  failed,  without  a  just  cause, 
to  attend  as  a  witness,  in  conformity  to  such  subpoena,  and  the 
party  in  whose  behalf  such  subpoena  was  issued,  or  his  agent, 
shall  make  oath  that  the  testimony  of  such  witness  is  material, 
the  justice  has  the  power  to  issue  an  attachment  to  compel  the 
attendance  of  such  witness:  Provided,  that  no  attachment  shall 
issue  against  witness  in  any  civil  action,  unless  his  fees  for  mileage 
and  one  day's  attendance  have  been  tendered  or  paid  in  advance, 
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if  previously  demanded  by  such  witness  from  the  person  serving 
the  subpoena.^ 

1  Bern.  &  Bal.  Ann.  Codes  ft  Stats.,  sec.  1900. 

§  1533.   Washington — Service  and  Costs  in  Attachment. 

Every  such  attachment  may  be  directed  to  any  sheriff  or  con- 
stable of  the  county  in  which  the  justice  resides,  and  must  be 
executed  in  the  same  manner  as  a  warrant;  and  the  fees  of  the 
officer  for  issuing  and  serving  the  same  are  to  be  paid  by  the 
person  against  whom  the  same  was  issued,  unless  he  show  reason- 
able cause,  to  the  satisfaction  of  the  justice,  for  his  omission  to 
attend;  in  which  case  the  party  requiring  such  attachment  must 
pay  all  costs.^ 

1  Bern,  ft  Bal.  Ann.  Codes  and  Stats.,  see.  1901. 

§  1534.    Disobedience  a  Contempt. 

Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  answer 
as  a  witness,  or  to  subscribe  an  affidavit  or  deposition  when  re- 
quired, may  be  punished  as  a  contempt  by  the  court  issuing  the 
subpoena.  When  the  subpoena,  in  any  such  ease,  requires  the 
attendance  of  the  witness  before  an  officer  or  commissioner  out  of 
court,  it  is  the  duty  of  such  officer  or  commissioner  to  report  any 
such  disobedience  or  refusal  to  the  court  issuing  the  subpoena; 
and  the  witness  must  not  be  punished  for  any  refusal  to  answer  a 
question  or  to  subscribe  an  affidavit  or  deposition,  unless,  after  a 
hearing  upon  notice,  the  court  orders  him  to  so  answer  or  sub- 
scribe and  then  only  for  disobedience  to  such  order.  Any  judge 
or  justice  of  the  peace^  may  report  any  such  disobedience  or  re- 
fusal to  the  superior  court  of  the  county  in  which  such  attendance 
was  required ;  and  such  court  thereupon  has  power,  upon  notice,  to 
order  the  witness  to  perform  the  omitted  act,  and  any  refusal  or 
neglect  to  comply  with  such  order  may  be  punished  as  a  contempt 
of  such  court.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sees,  ft  B.  Codes,  see.  1220;  (Idaho)  Ber. 

1986,   19^1;    (Nev.)    Cutting's  Comp.  Codes,  sec.  6041;  (Mont.)  Bev.  Codes 

Laws,  sees.  3491-3490;   (Ariz.)  E«v.  1907,  sees.  7980,  7981;  (S.  D.)  Comp. 

Stats.  1901,  sec.  2501;  (Tex.)  Sayles'  Laws  1910,  sec.  493,  p.  408;   (Utah) 

Tex.    Civ.    Stats.    1897,    art.    2269;  Comp.  Laws  1907,  sec.  3423;  (Wyo.) 

(Or.)  B.  ft  C.  Codes,  sec.  809;  Lord-'s  Comp.  Stats.  1910,  Bee.  4549;  (Okl.) 

Oregon  Laws,  sec  820;   (Wash.)  B.  Comp.  Laws  1909,  sec.  5849;  (Neb.) 
39 
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Cobbey'g    Ann.    Stats.,    see.    1341;  857;  Giiford  y.  Allman,  S4  Oal.  528, 

(Kan.)    Dassler's    Gen.   Stats.    1909,  533,  24  Pac.  292;  Frazer  ▼.  Lynch, 

sec.  5922;  (N.  M.)  Gomp.  Laws  1897,  88  Cal.  621,  623,  26  Pae.  344;  Foley 

sec.  3034.  ▼.  Foley,  120  Cal.  33,  40,  63  Am.  St. 

Montamu—Disobedienee,  how  pun-  ^^P-  1*7,  52  Pac.  122;  Burns  t.  Su- 

Ished:    State  v.  Court,  32  Mont.  396,  P^^or  Court,'  140  Cal.  1,  14,  73  Pac. 

80  Pac.  673.  ^^^'f  Crocker  v.  Conrey,  140  Cal.  213, 

2  See   Kerr's   Cyc.   C.    C.   P.,   sec.  ^17,   73   Pac.   1006;    Summerville  ▼. 

1991;  Butcher  v.  Vaca  Valley  R.  Co.,  Kelliher,  144  Cal.  155,  160,  77  Pac. 

56  Cal.  598,  599;  Wright  v.  Superior  ^^^5  ^'^'«^"  ^-  Thomas  Day  Co.,  152 

Court,    139    Cal.    469,    472,    73    Pac.  ^^^'  ^^7'  ^^^  ^^  ^*^-  ®^^- 

145;  Lezinsky  v.  Superior  Court,  72  UtiOi.— Hadra  v.  Utah  N.  Bank,  9 

Cal.  510,  511,  14  Pac.  104;  Pool  v,  CTtah,  412,  35  Pac.  508, 
Clifford,   78   Cal.   371,   373,   20   Pac. 

§  1535.     Subpoena — ^Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  Send  Greeting  to . 

We  command  you  that,  all  and  singular  business  and  excuses 
being  laid  aside,  you  appear  and  attend  before  the  undersigned, 
a  justice  of  the  peace  of  said  township,  in   said  county,  at  his 

office  in  the  town  of ,  on  the day  of ,  19 , 

at 0  'clock  A.  M.,  then  and  there  to  testify  in  the  above-en- 
titled action,  now  pending  before  said  justice,  on  the  part  of  the 
plaintiff;  and  for  a  failure  to  attend,  you  will  be  deemed  guilty 
of  a  contempt  of  court,  and  liable  to  pay  all  damages  sustained 
thereby  by  the  party  aggrieved,  and  forfeit  one  hundred  dollars 
in  addition  thereto. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace  of  Said  Township. 


§  1636.     Betum  of  Subpoena— Form. 

Sheriff's  Office, 
County  of 


I  hereby  certify  that  I  served  the  within  subpoena  on  the 


day  of ,  19 ,  on ,  he  being  the  witness  named 

in  said   subpoena,  in  the    county  of  ,  by   showing  the 

original  to  him,  said  witness,  personally,  and  informing  hjm  of 
the  contents  thereof. 


Sheriff  [or  Constable]. 


611  EViDBNCE.  §§  1537-1539 

§  1537.    Oregon— Subpoena— Form* 

Justice's  Court  of  the  Precinct  of  >. 

State  of  Oregon, 
County  of ,— ss. 


V. 


Civil  Action  to  Recover  Money  [or  as  the  case  may  be]. 

To . 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  required 
to  appear  before  the  undersigned,  a  justice  of  the  peace  for  the 
precinct  aforesaid,  at  the  ofiQce  of  such  justice,  in  said  precinct, 

on  the day  of ^,  19 ,  at o'clock,  in  the 

noon  of  said  day,  to  testify  as  a  witness  on  behalf  of  the  plaintiff 
[or  defendant,  as  the  case  may  be],  in  the  above-entitled  action. 

Given  under  my  hand,  etc. 

§  1638.    Washington — Colorado — Subpoenas-Form. 

State  of  Washington  [or  Colorado] , 
County  of , — ^ss. 

To . 

In  the  name  of  the  state  of  Washington  [or  Colorado] ,  you  are 
hereby  required  to  appear  before  the  undersigned,  one  of  the  jus- 
tices of  the  peace  in  and  for  said  county,  on  the day  of , 

19 ,  at o'clock  in  the noon,  at  his  office  in , 

to  give  evidence  in  a  certain  cause  then  and  there  to  be  tried  be- 
tween   ,  plaintiff,  and ,  defendant,  on  the  part  of 

[the  plaintiff  or  defendant,  as  t^e  case  may  be] . 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 


§  1539.    Forfeiture  for  Disobedience  of  a  Subpoena. 

A  witness  disobeying  a  subpoena  also  forfeits  to  the  party  ag- 
grieved the  sum  of  one  hundred  dollars  and  all  damages  which 
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he  may  sustain  by  the  failure  of  the  witness  to  attend,  which  for- 
feiture and  damages  may  be  recovered  in  a  civil  action.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  Lord's  Or.  Laws,  see.  821;  Nolan  v. 
1992;   (Or.)  B.  &  C.  Codes,  sec.  810;       Grider,  135  Cal.  49-51. 

§  1540.     Warrant  for  Defaulting  Witness. 

In  case  of  failure  of  a  witness  to  attend,  the  court  or  officer  issu- 
ing the  subpoena,  upon  proof  of  the  service  thereof,  and  of  the 
failure  of  the  witness,  may  issue  a  warrant  to  the  sheriff  or  con- 
stable of  the  county  to  arrest  the  witness  and  bring  him  before 
the  court  or  officer  where  his  attendance  is  required.^ 

X  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  Codes  1907,  sec.  7982;  (8.  D.)  Comp. 

sec.    1993;    (Nev.)    Cutting's   Comp.  Laws.  1910,  sec.  4^4,  p.  408;  (Utah) 

Laws,  sec.  3492;  (Ariz.)  Rev.  Stats.  Comp.  Laws  1907,  sec.  3425;   (Wyo.) 

1901,  sec.  2501;   (Tex.)  Sayles'  Tex.  Comp.  Stats.  1910,  sec.  4550;  (Okl.) 

Civ.     Stats.    1897,    art.    2267;    (Or.)  Comp.  Laws.  1909,  sec.  5850;  (Neb.) 

B.  &  C.  Codes,  sec.  811;  Lord's  Ore-  Cobbey'a    Ann.    Stats.,    sec.    1342; 

gon   Laws,   sec   822;    (Wash.)    B.   &  (Kan.)    Dassler's   Gen.    Stats.    1909, 

B.   Codes,   sec.    1221;    (Idaho)    Bev.  sec.  5923;  (N.  M.)  Comp.  Laws  1897, 

Codes,     sec.     6043;     (Mont.)     Bev.  sec.  3034. 

§  1541.    Form  of  Warrant. 

Every  warrant  of  commitment,  issued  by  a  court  or  officer  pur- 
suant to  this  chapter,  must  specify  therein,  particularly,  the  cause 
of  the  commitment,  and  if  it  be  for  refusing  to  answer  a  question, 
such  question  must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter,  must  be  di- 
rected to  the  sheriff  or  constable  of  the  county  where  the  witness 
may  be,  and  must  be  executed  by  him  in  the  same  manner  as  pro- 
cess issued  by  the  superior  court.^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  sec.  7983;  (S.  D.)  Comp.  Laws  1910, 

sec.    1994;    (Nev.)   Cutting's    Comp.  sec.  494,  p.  408;. (Utah)  Comp.  Laws 

Laws,  see.  3492;   (Ariz.)  Rev.  Stats.  1907,  sec.  3426;  (Wyo.)  Comp.  SUts. 

1901,  sec.  2501;   (Tex.)  Sayles'  Tex.  1910,  sec.  4550;   (Okl.)  Comp.  Laws 

Civ.     Stats.    1897,   art.   2267;    (Or.)  1909,    sec.    5850;     (Neb.)   Cobbey's 

B.  &  C.  Codes,  sec.  812;  Lord's  Ore-  Ann.  Stats.,  sec.  1342;  (Kan.)  Dass- 

gon  Laws,  sec.  823;   (Wash.)  B.  &  B.  ler's    G«n.    Stats.     1909,   sec.  5923; 

Codes,  sec.  1222;  (Idaho)  Bev.  Codes,  (N.  M.)  Comp.  Laws  1897,  sec.  3034. 
sec.  6044;  (Mont.)  Bev.  Codes  1907, 

§  1642.    Prisoners — Production  of. 

If  the  witness  be  a  prisoner,  confined  in  a  jail  or  prison  within 
this  state,  an  order  for  his  examination  in  the  prison  upon  deposi- 
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tion,  or  for  his  temporary  removal  and  production  before  a  court 
or  ofScer,  for  the  purpose  of  being  orally  examined,  may  be  made  as 
follows : 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding 
is  pending,  unless  it  be  a  justices'  court. 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  superior 
court  of  the  county  where  the  action  or  proceeding  is  pending,  if 
pending  before  a  justices'  court,  or  before  a  judge  or  other  person 
out  of  court.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  1995;  (Nev.)  Cutting's  Comp. 
Laws,  sees.  3493-3495;  (N.  D.)  Bev. 
Codes  1905,  sec.  7260;  (Or.)  B.  & 
C.  Codes,  sec.  813;  Lord's  Oregon 
Laws,  sec.  824;  (Wash.)  B.  &  B. 
Codes,  sec.  1223;  (Idaho)  Bey. 
Codes,     sec.     6045;     (Mont.)     Bey. 


Codes  1907,  sec.  7984;  (S.  D.) 
Comp.  Laws  1910,  sec.  498,  p.  409; 
(Utah)  Comp.  Laws  1907,  sec  3427; 
(Wyo.)  Comp.  Stats.  1910,  sec. 
4554;  (Okl.)  Comp.  Laws  1909,  sec. 
5854;  (Neb.)  Cobbej's  Ann.  Stats., 
see.  1346;  (Kan.)  Dassler's  Qen. 
Stats.  1909,  sec.  5927. 


§  1643.    Affidavit  for  Production  of  Prisoner. 

Such  order  can  only  be  made  on  tbe  motion  of  a  party,  upon 
affidavit  showing  the  nature  of  the  action  or  proceeding,  the  testi- 
mony expected  from  the  witness,  and  its  materiality.^ 


1  (Cal.)  Kerr's  Cye.  C.  C.  P., 
sec.  1996;  (N.  D.)  Bey.  Codes  1905, 
sec.  7261;  (Or.)  B.  &  C.  Codes,  sec. 
813;  Lord's  Oregon  Laws,  sec.  824; 
(Wash.)  B.  &  B.  Cod«s,  sec.  1224; 
(Idaho)     Bey.     Codes,     sec.     6046; 


(Mont.)  Bev.  Codes  1907,  sec.  7985, 
p.  409;  (Utah)  Comp.  Laws  1907; 
(S.  D.)  Comp.  Laws  1910,  sec.  499, 
sec.  3428;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  5928. 


§  1644.    Where  Witness  a  Prisoner  in  the  County. 

If  the  witness  be  imprisoned  in  the  county  where  the  action  or 
proceeding  is  pending,  his  production  may  be  required.  In  all 
other  cases  his  examination,  when  allowed,  must  be  taken  upon 
deposition.* 


1  (Cal.)  Kerr's  Cjc.  C.  C.  P., 
sec.  1997;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3493;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2504;  (N.  D.)  Bev.  Codes 
1905,  sec.  7265;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2271;  (Or.)  B.  & 
C.  Codes,  sec.  813;  Lord's  Oregon 
Laws,  see.  824;  (Wash.)  B.  &  B. 
Codes,     sec.     1223;     (Idaho)     Bev. 


Codes,  sec.  6047;  (Mont.)  Bev. 
Codes  1907,  sec.  7986;  ^S.  D.)  Comp. 
Laws  1910,  sec.  499,  p.  409;  (Utah) 
Comp.  Laws  1907,  sec.  3429;  (Wyo.) 
Comp.  Stats.  1910,  sec.  4555;  (Okl.) 
Comp.  Laws  1909,  sees.  5854,  5S55; 
(Neb.)  Cobbey's  Ann.  Stats.,  tec. 
1347. 


§  1545  HILLTEB^S  justices'  CODE.  614 

§  1545.    Power  of  Justices  to  Compel  Attendance  of  Witnesses. 

Either  of  the  justices  of  the  peace  have  power  to  issue  subpoenas 
for  witnesses,  at  the  request  of  either  party,  to  be  served  by  the 
sheriff  or  constable  as  other  subpoenas;  and  such  justices,  when 
met  at  the  time  and  place  appointed  to  take  such  depositions,  have 
the  same  power  to  issue  attachments  and  assess  fines  against  wit- 
nesses as  is  given  to  justices  of  the  peace  in  the  trials  of  civil  ac- 
tions.^ 

1  See  Kerr's  Cyc  Pol.  Code,  sec.  277. 
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ARTICLE  XIV. 

EIGHTS  AND  DUTIES  OF  WITNESSES. 

§  1546.  Witness  must  attend. 

S  1547.  Duty  and  privilege  of  witness. 

S  1548.  Protection  of  witness. 

§  1549.  Privilege  of  witness  from  civil  arrest. 

S  1550.  Wrongful  arrest  of  witness — Penalty. 

§  1551.  To  make  affidavit  if  arrested. 

§  1552.  Court  to  discharge  witness  from  arrest. 

§  1553.  Washington — Witnesses,  when  compelled  to  attend. 

§  1646.    Witness  must  Attend. 

A  witness,  served  with  a  subpoena,  must  attend  at  the  time  ap- 
pointed with  any  papers  under  his  control  lawfully  required  by  the 
subpoena,  and  answer  all  pertinent  and  legal  questions ;  and,  unless 
sooner  discharged,  must  remain  until  the  testimony  is  closed.* 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  Oregon    Laws,    sec.    869;     (Wash.) 

sec.    2064;    (Nev.)    Cutting's   Corap.  E.   &   B.  Codes,   sec.   1220;    (Idaho) 

Laws     sec.     3488;      (Tex.)     Sayles'  Rev.     Codes,     sec.     6090;     (Mont.) 

Tex.    Civ.     Stats.    1897,    art.    2267;  Eev.  Codes  1907,  sec.  8029. 
(Or.)    B.    &   C.   Codes,   858;    Lord's 

§  1647.    Duty  and  Privilege  of  Witness. 

A  witness  must  answer  questions  legal  and  pertinent  to  the  mat- 
ter in  issue,  though  his  answer  may  establish  a  claim  against  him- 
self;  but  he  need  not  give  an  answer  which  will  have  a  tendency 
to  subject  him  to  punishment  for  a  felony;  nor  need  he  give  an 
answer  which  will  have  a  direct  tendency  to  degrade  his  character, 
unless  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which  the 
fact  in  issue  would  be  presumed.  But  a  witness  must  answer  as 
to  the  fact  of  his  previous  conviction  for  felony.^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  239,  12  Pac.  259;  In  re  Rogers,  129 

sec.    2066;    (Nev.)    Cutting's    Comp.  Cal.  468,  470,  62  Pac.  47;  Rogers  v. 

Laws,     sec.     3489;      (N.     D.)     Rev.  Superior  Court,  145   Cal.  88,  90,  78 

Codes      1905,     sec.      7262;       (Tex.)  Pac.  344. 

Sayles'   Tex.   Civ.   Stats.   1897,   art.  utali.-Conway      v.      Clinton,      1 

2268;  (Or)  B.  &  C.  Codes,  sec.  860;  jj,^^    ^        p^^  ^^^  ^  g 

Lord's     Oregon     Laws,     sec.     871;  ^g^^  33  p^^^  g^^    p      ,^  ^   ^arsen, 

(Idano)     Rev      Codes,     sec.     6091;  ^^   ^tah,    143,   37    Pac.    258;    State 

(Mont.)  Rijv.  Codes  1907,  sec  8030;  ^    ghockley,   29   Utah,   25,   80  Pac 

(Utah)  Comp.  Laws  1907,  sec.  3430;  g^  '       ' 

Ex  parte  Zeehandelaar,  71  Cal.  238, 
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§  1548.     Protection  of  Witness. 

It  is  the  right  of  a  witness  to  be  protected  from  irrelevant,  im- 
proper, or  insulting  questions,  and  from  harsh  or  insulting 
demeanor;  to  be  detained  only  so  long  as  the  interests  of  justice 
require  it;  to  be  examined  only  as  to  matters  legal  and  pertinent 
to  the  issue.^ 

1  (Cal.)  Kerr's  Cyc.  G.  C.  P.,  sees.  3431,  3432;  Ex  parte  Zee- 
see.  2066;  (Nev.)  Cutting's  Comp.  handelaar,  71  Cal.  238,  239,  12 
Laws,  sec.  3489;  (Or.)  B.  &  C.  Pae.  259;  Cockrill  v.  Hall,  76  Cal. 
Codes,  sec.  860;  Lord's  Oregon  192,  196,  18  Pac.  318;  People 
Laws,  sec.  871;  (Idaho)  Bev.  Codes,  v.  Durrant,  116  Cal.  179,  212,  48 
sec.  6091;  (Mont.)  Bey.  Codes  1907.  Pae.  75;  Sogers  v.  Superior  Court, 
sec.  3081;   (Utah)  Comp.  Laws  1907,  145  Cal.  88,  91,  78  Pac.  344. 

§  1549.    Privilege  of  Witness  from  Civil  Arrest. 

Every  person  who  has  been,  in  good  faith,  served  with  a  sub- 
poena to  attend  as  a  witness  before  a  court,  judge,  commissioner, 
referee  or  other  person,  in  a  case  where  the  disobedience  of  the 
witness  may  be  punished  as  a  contempt,  is  exonerated  from  arrest 
in  a  civil  action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there,  and  returning  therefrom.* 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  sec.  6092;  (Mont.)  Bev.  Codes  1907, 

sec.    2067;    (Nev.)    Cutting's   Comp.  sec.     8032;      (Utah)     Comp.     Laws 

Laws,  sec.  3496;  (Ariz.)  Rev.  Stats.  1907,     see.     3433;      (Wyo.)     Comp. 

1901,  sec.  £503;   (Tex.)  Sayles'  Tex.  Stats.  1910,  sec.  4556;   (Okl.)  Comp. 

Civ.    Stats.,   art.   2270;    (Or.)    B.   &  Laws  1909,  sec.  5856;   (Kan.)  Dass- 

C.    Codes,    sec.    861;    Lord's   Oregon  ler's  Gen.  Stats.  1909,  sec.  5929. 
Laws,  sec.  872;  (Idaho)  Bev.  Codes, 

§  1550.   Wrongful  Arrest  of  Witness — Penalty. 

The  arrest  of  a  witness,  contrary  to  the  preceding  section,  is  void, 
and,  when  willfully  made,  is  a  contempt  of  the  court ;  and  the  per- 
son making  it  is  responsible  to  the  witness  arrested  for  double  tho 
amount  of  the  damages  which  may  be  assessed  against  him,  and  is 
also  liable  to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpoena,  for  the  damages  sustained  by  him  in  consequence 
of  the  arrest.^ 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  sec.  861;   Lord's  Oregon  Laws,  sec. 

sec.    2068;    (Nev.)    Cutting's   Comp.  872;  (Idaho)  Bev.  Codes,  sec.  6093; 

Laws,  sec.  3497;  (Ariz.)  Bev.  Stats.  (Mont.)  Rev.  Codes  1907,  sec.  8033; 

1901,  sec.  2503;  (Or.)  B.  &  C.  Codes,  (Utah)  Comp.  Laws  1907,  sec.  3434. 
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§  1651.    To  Make  Affidavit  if  Arrested. 

An  officer  is  not  liable  to  the  party  for  making  the  arrest  in  igno- 
rance of  the  facts  creating  the  exoneration,  but  is  liable  for  any 
subsequent  detention  of  the  party,  if  such  party  claim  the  exemp- 
tion, and  make  an  affidavit  stating:  1.  That  he  has  Jbeen  served 
with  a  subpoena  to  attend  as  a  witness  before  a  court,  officer,  or 
other  person  specifying  the  same,  the  place  of  attendance  and  the 
action  or  proceeding  in  which  the  subpoena  was  issued;  and 
2.  That  he  has  not  thus  been  served  by  his  own  procurement, 
with  the  intention  of  avoiding  an  arrest ;  3.  That  he  is  at  the  time 
going  to  the  place  of  attendance,  or  returning  therefrom,  or  re- 
maining there  in  obedience  to  the  subpoena.  The  affidavit  may  be 
taken  from  the  officer,  and  exonerates  him  from  liability  for  dis- 
charging the  witness  when  arrested.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2069. 

§  1552.    Court  to  Discharge  Witness  from  Arrest. 

The  court  or  officer  before  whom  the  attendance  is  required, 
may  discharge  the  witness  from  an  arrest  made  in  violation  of 
section  twenty  hundred  and  sixty-seven  of  the  Code  of  Civil  Pro- 
cedure. If  the  court  has  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may  grant  the 
discharge.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2070;  (Cal.)  Stats.  1907,  p.  735;  Kerr's  Stats,  ft 
Amdts.  1906-7;  p.  519. 

§  1553.    Washington— Witnesses,  When  Compelled  to  Attend. 

No  person  shall  be  obliged  to  attend  as  a  witness  before  any 
court  of  record,  judge,  justice  of  the  peace,  commissioner,  referee, 
or  other  officer,  in  any  civil  action  or  proceeding  out  of  the  county 
in  which  he  resides,  unless  his  residence  be  within  twenty  miles 
of  such  court,  judge,  justice  of  the  peace,  commissioner,  referee, 
or  other  officer;  and  no  person  shall  be  obliged  to  attend  as  a 
witness  in  any  civil  action  or  proceeding  in  a  justice's  court,  unless 
his  residence  be  within  twenty  miles  of  such  court,  whether  within 
the  dounty  or  not.  Nor  shall  any  person  be  compelled  to  attend 
as  a  witness  in  any  civil  action  or  proceeding,  unless  the  fees  be 
paid  or  tendered  to  him  which  are  allowed  by  law  for  one  day's 
attendance  as  a  witness,  and  for  traveling  to  and  returning  from 
the  place  where  he  is  required  to  attend,  provided  such  fees  be 
demanded  by  him  at  the  time  of  service  of  the  subpoena.^ 

1  Bern.  &  Bal.  Ann.  Codes  So  Stats.,  sec.  1215. 
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ARTICLE  XV. 

OATHS  AND  APIPIBMATIONS. 

§  1554.  Who  may  admiiiister  oath, 

S  1655.  Oath— Form, 

i  1556.  Peculiar  modes  of  swearing. 

S  1557.  Oaths  of  nonchristiaoa. 

§  1558.  Affirmation. 

§  1554.    Who  may  Admiiiister  Oath. 

Every  court,  every  judge,  or  <jlerk  of  any  court,  every  justice, 
and  every  notary  public,  and  every  officer  or  person  authorized  to 
take  testimony  in  any  action  or  proceeding,  or  to  decide  upon  evi- 
dence, has  power  to  administer  oaths  or  affirmations.^ 


1  (Cal.)  Kerr's  Cyc,  C.  C.  P., 
sec.  2093;  Kerr's  Cyc.  Pol.  Code, 
sec.  4314;  (Nev.)  Cutting's  Comp. 
Laws,  see.  3518;  (Ariz.)  Rev.  Stats. 
1901,  sec.  282;  (N.  D.)  Bov.  Codes 
1905,  sec.  533;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  4;  (Or.)  B.  & 
C.  Codes,  sec.  878;  Lord's  Or.  Code, 
sec.  889;  (Mont.)  Rev.  Codes  1907, 
sec.  8049;  (Wash.)  R.  &  B.  Codes,  sec. 
1264;  (Idaho)  Rev.  Codes  1907,  sec. 
8049;  (S.  D.)  Comp.  Laws  1910,  sec. 
511,  p.  410;  (Utah)  Comp.  Laws  1907, 
sec.  3437;  (Wyo.)  Comp.  Stats.  1910, 


sec.  5156;  (Okl.)  Comp.  Laws  1909, 
sec.  4780;  (Neb.)  C#bbey*8  Ann. 
Stats.,  sec.  1853;  (Kan.)  Dassler*s 
Gen.  Stats.  1909,  sec.  6362;  Winder 
V.  Hendri&ks,  56  Cal.  464,  465; 
Reavis  v.  Cowell,  56  Cal.  588, 
590;  Ex  parte  Carpenter,  64  Cal. 
267,  269,  30  Pac  816;  People  v. 
Yasalo,  120  GaL  168,  169,  52  Pac 
305;  Haile  v.  Smith,  128  CaL  415, 
420,  60  Pac.  1032;  People  v.  Col- 
lins, 6  Oal.  App.  492,  501,  92  Pac. 
513,  517, 


§  1555.    Oath— Form. 

An  oath,  or  affirmation,  in  an  action  or  proceeding,  may  be  ad- 
ministered as  follows,  the  person  who  swears,  or  affirms,  express- 
ing his  assent  when  addressed  in  the  following  form:  **You  do 
solemnly  swear  [or  affirm,  as  the  case  may  be],  that  the  evidence 

you  shall  give  in  this  issue  [or  matter],  pending  between 

and ,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 

truth,  so  help  you  God.*'  ^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2094;  (N.  D.)  Rev.  Codes  1905, 
sec.  7264;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  3;  (Or.)  B.  &  C. 
Cedes,  sec.  879;  Lord's  Oregon 
Laws,  sec.  890;  (Wash.)  R.  &  B. 
Codes,     sec.     1265;     (Idaho)     Rev. 


Codes,  sec.  6128;  (Mont.)  Rev.  Codes 
1907,  sec.  8050;  (S.  D.)  Comp.  Laws 
1910,  sec.  502,  p.  499;  (Utah)  Comp. 
Laws  1907,  sec.  3438;  (Wyo.)  Comp. 
Stats.  1910,  sec.  4557;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1350;  (N. 
M.)    Comp.    Laws    1897,    sec.    3015; 
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Morehouse  v,  Morehouse,  136  CaL 
332,  337,  68  Pac.  976;  People  t. 
Swist,  136  Cal.  520,  521,  69  Pae. 
223;  People  ▼.  Parent,  139  Gal.  600, 


601,  73  Pac.  423;  People  v.  Collins, 
6  Gal.  App.  492,  501,  92  Pao.  518, 
517. 


§  1556.    Peculiar  Modes  of  Swearing. 

Whenever  the  court  before  which  a  person  is  offered  as  a  wit- 
ness is  satisfied  that  he  has  a  peculiar  mode  of  swearing,  connected 
with  or  in  addition  to  the  usual  form  of  administration,  which,  in 
his  opinion,  is  more  solemn  or  obligatory,  the  court  may,  in  its 
discretion,  adopt  that  mode.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2095;  (N.  D.)  Rev.  Codes 
1905,  sec.  7264;  (Tex.)  Sayles'  Tex. 
Stats.  1897,  art.  3;  (Or.)  B.  &  C. 
Codes,  sec.  880;  Lord's  Oregon  Laws, 
sec.  891;  (Wash.)  B.  &  B.  Codes, 
sec.  1266;   (Idaho)   Hev.  Codes,  sec. 


6129;  (Mont.)  Rev.  Codes  1907,  sec. 
8051;  (S.  D.)  Comp.  Laws  1910, 
sec.  502,  p.  499;  (Utah)  Comp.  Laws 
1907,  sec.  3439;  (Okl.)  Comp.  Laws 
1909,  sec.  5858;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1350;  People  v. 
Green,  99  Cal.  564,  569,  34  Pac.  231. 


§  1557.    Oaths  of  Nonchristians. 

When  A  person  is  sworn  who  believes  in  any  other  than  the 
Christian  religion,  he  may  be  sworn  according  to  the  peculiar  cere- 
monies of  his  religion,  if  there  be  any  such.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2096;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3519;  (N.  D.)  Rev.  Codes 
1905,  sec.  7264;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  3;  (Or.)  B.  & 
C.  Codes,  sec.  881;  Lord's  Oregon 
Laws,  sec.  892;  (Wash.)  B.  &  B. 
Codes,     sec.     1267;-     (Idaho)     Rev. 


Codes,  sec.  6130;  (Mont.)  Rev.  Codes 
1907,  sec.  8052;  (S.  D.)  Comp.  Laws 
1910,  s€C.  502,  p.  499;  (Utah)  Comp. 
Laws  1907,  sec.  3446;  (Okl.)  Comp. 
Laws  1909,  sec.  5858;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1350;  People 
V.  Green,  99  Cal.  564,  569,  34  Pac. 
231. 


§  1558.    Affirmation. 

Any  person  who  desires  it  may,  at  his  option,  instead  of  taking 
an  oath  make  his  solemn  affirmation  or  declaration,  by  assenting, 
when  addressed,  in  the  following  form:  **You  do  solemnly  affirm 
[or  declare]  that,"  etc.,  as  in  section  1555.^  . 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2097;  (Nev.)  Cutting's  Comp. 
Taws,  sec.  3520;  (N.  D.)  Rev.  Codes 
1905,  sec.  7264;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  arts.  3,  4;  (Or.) 
B.  ft  C.  Codes,  sees.  882,  883;  Lord's 
Oregon  Laws,  sees.  893,894;  (Wash.) 
B.   ft  B.   Codes,    sees.    1268,    1269; 


(Idaho)  Rev.  Codes,  sec.  6131; 
(Mont.)  Rev.  Codes  1907,  sec.  8053; 
(S.  D.)  Comp.  Laws  1910,  sec.  502, 
p.  499;  (Utah)  Comp.  Laws  1907, 
sec.  3441;  (Okl.)  Comp.  Laws  1909, 
sec.  5858;  (N.  M.)  Comp.  Laws  1897, 
sec.  3015. 
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ARTICLE  XVL 

CONDUCT  OP  TEIAIi. 

« 

8  1559.    Order  of  proof. 

8  1560.    0'rd«r  of  trial — ^Determination  of  plea  in  abatement  before  hearing 

merits. 
8  1561.    Washington — Justice  to  try  cause  unless  jury  demanded. 
8  1562.    View  by  jury  of  the  premises. 

§  1559.     Order  of  Proof. 

The  order  of  proof  must  be  regulated  by  the  sound  discretion  of 
the  court.  Ordinarily,  the  party  beginning  the  case  must  exhaust 
his  evidence  before  the  other  party  begins.^ 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  Young  v.  Brady,  94  Cal.  128,  130, 

sec.  2042;  (Or.)  B.  &  C.  Codes,  sec.  29  Pac.  489;  People  v.  Compton^  123 

842;  Lord's  Oregon  Laws,  sec.  853;  Cal.  403,  408,  56  Pae.  44. 
(Mont.)  Bev.  Codes  1907,  sec.  8015; 

§  1560.    Order  of  Trial— Determination  of  Plea  in  Abatement  Be- 
fore  Hearing  Merits. 

Plea  in  abatement  to  jurisdiction  should  be  determined  before 
proceeding  to  hear  merits  of  case.^ 

1  Small  y.  Gwinn,  6  Cal.  449. 

§  1661.    Washington — Justice  to  Try  Cause  Unless  Jury  De- 
manded. 

Upon  issue  joined,  if  a  jury  trial  be  not  demanded,  the  justice 
hears  the  evidence,  and  decides  all  questions  of  law  and  fact,  and 
renders  judgment  accordingly.^ 

1  Rem.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1848. 

§  1562.    View  by  Jury  of  the  Premises. 

When,  in  the  opinion  of  the  court,  it  is  proper  for  the  jury  to 
have  a  view  of  the  property  which  is  the  subject  of  litigation,  or 
of  the  place  in  which  any  material  fact  occurred,  it  may  order 
them  to  be  conducted  in  a  body,  under  the  charge  of  an  oflScer,  to 
the  place,  which  shall  be  shown  to  them  by  some  person  appointed 
by  the  court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak  to 
them  on  any  subject  connected  with  the  trial.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  610. 
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AETICLE  XVTL 

EXAMINATION  OP  WITNESSEa 

I  1563.  Ezcluflion  of  witnesses. 

S  1564.  Court  to  control  examination — Cumulative  testimonj. 

i  1565.  Direet  and  cross-examination  defined. 

9  1566.  Leading  question. 

8  1567.  Refreshing  memory. 

§  1568.  Washington — Party  to  action  as  witness. 

S  1569.  Washington — Testimony  of  party  may  be  rebutted. 

§  1570.  Washington — Proceedings  on  party's  refusal  to  testify. 

8  1571«  Washington — Examination  of  party  in  his  own  behalf. 

§  1563.    Exclusion  of  Witnesses. 

If  either  party  requires  it,  the  judge  may  exclude  from  the  court- 
room any  witness  of  the  adverse  party  not  at  the  time  under  ex- 
amination, so  that  he  may  not  hear  the  testimony  of  other  wit- 
nesses; but  a  party  to  the  action  or  proceeding  cannot  be  so 
excluded ;  and  if  a  corporation  is  a  party  thereto,  it  is  entitled  to 
the  presence  of  one  of  its  oflScers,  to  be  designated  by  its  attorney.* 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  2075;  (Mont.)  Bev.  Codes  1907,  sec. 

see.    2043;    (Nev.)   Cutting's  Comp.  8016. 

Laws,    sec.    3475;     (Or.)    B.    &    C.  utah—People    v.    O'Loughlin,    3 

Codes,  sec.  843;  Lord's  Oregon  Laws,  ^tah,  133,  1  Pac.  653. 
sec.  854;    (Idaho)   Bev.   Codes,  sec. 

§  1664.  Court  to  Control  Examination — Cumulative  Testimony. 
The  court  must  exercise  a  reasonable  control  over  the  mode  of 
interrogation,  so  as  to  make  it  as  rapid,  as  distinct,  as  little  annoy- 
ing to  the  witness,  and  as  effective  for  the  extraction  of  the  truth, 
as  may  be;  but  subject  to  this  rule,  the  parties  may  put  such  per- 
tinent and  legal  questions  as  they  see  fit.  The  court,  however,  may 
stop  the  production  of  further  evidence  upon  any  particular  point 
when  the  evidence  upon  it  is  already  so  full  as  to  preclude  reason- 
able doubt.* 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  (Mont.)  Bev.  Codes  1907,  sec.  8017; 

sec.  2044;   (Or.)  B.  &  C.  Codes,  sec.  Moran  v.  Abbey,  63  Cal.  56,  58;  Peo- 

845;  Lord's  Oregon  Laws,  sec  856;  pie  v.  Clary,  72  Cal.' 59,  60,  13  Pac. 

(Idaho)     Bev.     Codei^    aec     6076;  77. 
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§  1565.     Direct  and  Cross-ezamination  Defined. 

The  examination  of  a  witness  by  the  party  producing  him  is  de- 
nominated the  direct  examination;  the  examination  of  the  same 
witness,  upon  the  same  matter,  by  the  adverse  party,  the  cross- 
examination.  The  direct  examination  must  be  completed  before 
the  cross-examination  begins,  unless  the  court  otherwise  direct.^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  (Mont.)  Rev.  Codes  1907,  sec.  8018; 

sec.  2045;   (Or.)  B.  &  C.  Codes,  sec.  People  v.  Clary,  72  Cal.  59,  60,  13 

846;  Lord's  Oregon  Laws,  sec.  857;  Pac.   77. 
(Idaho)     Rev.     Codes,     sec.     6076;  - 

§  1566.    Leading  Question. 

A  question  which  suggests  to  the  witness  the  answer  which  the 
examining  party  desires  is  denominated  a  leading  or  suggestive 
question.  On  a  direct  examination,  leading  questions  are  not  al- 
lowed, except  in  the  sound  discretion  of  the  court,  under  special 
circumstances,  making  it  appear  that  the  interests  of  justice  re- 
quire it.^ 

1  (Cal.)     Kerr's    Cyc.    C.    C.    P.,  Moran   v.    Abbey,    63     Cal.   56,   58; 

sec.  2046;   (Or.)  B.  &  C.  Codes,  see.  People  v.  Clary,  72  Cal.  59,  60,  13 

847;  Lord's   Oregon  Laws,  sec.  858;  Pac.   77;    People    v.   Goldenson,   76 

(Idaho)     Rev.     Codes,     sec.     6077;  Cal.  328,  349,  19  Pac.  161. 
(Mont.)  Rev.  Codes   1907,  sec.  8019; 

§  1567.    Befreshing  Memory. 

A  witness  is  allowed  to  refresh  his  memory  respecting  a  fact, 
by  anything  written  by  himself,  or  under  his  direction,  at  the  time 
when  the  fact  occurred,  or  immediately  thereafter,  or  at  any  other 
time  when  the  fact  was  fresh  in  his  memory,  and  he  knew  that  the 
same  was  correctly  stated  in  the  writing.  But  in  such  case  the 
writing  must  be  produced,  and  may  be  seen  by  the  adverse  party, 
who  may,  if  he  choose,  cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may  testify  from  such  a 
writing,  though  he  retain  no  recollection  of  the  particular  facts, 
but  such  evidence  must  be  received  with  caution.^ 

1  (Cal.)     Kerr*s    Cyc.    C.    C.    P.,  Pac.    260;    Morris   v.    Lacbman,   68 

sec.  2047;   (Or.)  B.  &  C.  Codes,  sec.  Cal.   Ill,   112,   8   Pac.   799;   Reid  v. 

848;  Lord's  Oregon  Laws,  sec.  859;  Reid,  73  Cal.  206,  209,  14  Pac.  781; 

(Idaho)     Rev.     Codes,     sec.     6078;  People  v.  Carty,  77  Cal.  213,  216,  19 

(Mont.)  Rev.  Codes    1907,  sec.  8020;  Pac.    490;    Baum   v.    Reay,   96   Cal. 

Paige  V.  Carter,  64  Cal.  489,  490,  2  462,  465,  29  Pac.  117,  31  Pac.  561; 
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People  y.  Lem  You,  97  Cal.  224,  227,  480,  63  Pac.  775;  People  y.  Sexton, 

32   Pac.   11;   People  v.   Gardner,  98  132  Cal.  37,  39,  64  Pac.  107;  People 

Cal.  127,  132,  32  Pac.  880;  Burbank  y.  McFarlane,  138  Cal.  481,  488,  71 

y.  Dennis,  101  Cal.  90,  104,  35  Pac.  Pac.  568,  72  Pac.  48,  61   L.  B.  A. 

444;    McGowan    v.    McDonald,    111  245;    People   v.    Brown    (Cal.    App., 

Cal.  57,  69,  43  Pac.  418;  People  v.  Feb.  27,  1906),  84  Pac.  670;  People 

Durrant,  116  Cal.  179,  213,  48  Pac.  v.   Silvers,   6   Cal.   App.   69,   76,   92 

75;  Benton  v.  Benton,  131  Cal.  472,  Pac.  506. 

§  1668.    Washington— Party  to  Action  as  Witness. 

A  party  to  an  action  may  be  examined  as  a  witness,  at  the  in- 
stance of  the  adverse  party,  and  for  that  purpose  may  be  com- 
pelled in  the  same  manner,  and  subject  to  the  same  rules  of 
examination,  as  any  other  witness,  to  testify  at  the  trial,  or  appear 
and  have  his  deposition  taken.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1903. 

§  1569.    Washington — ^Testimony  of  Party  may  be  Rebutted. 

The  examination  of  a  party  thus  taken  may  be  rebutted  by  ad- 
verse testimony.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1904. 

§  1670.   Washington — Proceedings  on  Party's  Refusal  to  Testify. 

If  a  party  refuse  to  attend  and  testify  at  the  trial,  or  give  his 
deposition  before  trial,  when  required,  his  complaint,  answer  or 
reply,  may  be  stricken  out,  and  judgment  taken  against  him.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1905. 

§  1571.  Washington — ^Examination  of  Party  in  His  Own  Behalf. 
A  party  examined  by  an  adverse  party  may  be  examined  on  his 
own  behalf,  in  respect  to  any  matter  pertinent  to  the  issue.  But 
if  he  testify  to  any  new  matter,  not  responsive  to  the  inquiries  put 
to  him  by  the  adverse  party,  or  necessary  to  qualify  or  explain 
his  answer  thereto,  or  to  discharge,  when  his  answer  would  charge 
himself,  such  adverse  party  may  offer  himself  as  a  witness,  and 
he  must  be  so  received.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1906. 
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ABTICLE  XVm. 

CROSS-EXAMINATION  OF  WITNESSES. 

8  1572.  Croes-ezaminatioxL 

I  1573.  Party  producing  witness  not  allowed  to  impeach  him* 

S  1574.  Be-examining  and  recalling  witnesses. 

§  1575.  Bight  to  inspect  writing  shown  witness. 

S  1576.  Witness — ^How  impeached. 

8  1577.  Prior  inconsistent  statements. 

8  1578.  Evidence  of  good  character. 

§  1572.    CrosB-ezamination. 

The  opposite  party  may  cross-examine  the  witness  as  to  any 
facts  stated  in  his  direct  examination  or  connected  therewith,  and 
in  so  doing  may  put  lea^ng  questions,  but  if  he  examine  him  as  to 
other  matters,  such  examination  is  to  be  subject  to  the  same  rules 
as  a  direct  examination.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2048;  (Or.)  B.  &  C.  Codes,  sec. 
849;  Lord's  Oregon  Laws,  sec.  860; 
(Idaho)  Bev.  Codes,  sec.  6079; 
(Mont.)  Bev.  Codes  1907,  sec.  8021; 
People  ▼.  O'Brien,  66  Oal.  603,  604, 
6  Pac.  695;  People  v.  French,  69 
Cal.  169,  172,  10  Pac.  378;  Sharp  ▼. 
Hoffman,  79  Cal.  404,  408,  21  Pac. 
846;  Vance  y.  Bichardson,  110  Cal. 
414,  418,  42  Pac.  909;  People  ▼. 
Durrant,  116  Cal.  179,  211,  48  Pac. 


75;  People  v.  Padilla,  143  Cal.  158, 
162,  76  Pac.  889;  California  E.  L. 
Co.  V.  California  S.  D.  So  T.  Co.,  145 
Cal.  124,  129,  78  Pac.  372;  Womble 
V.  Braddock,  3  CaL  App.  535,  546, 
86  Pac.  916. 

IdalLO. — State  v.  Anthony,  6  Ida- 
ho, 383,  55  Pac  884;  State  v.  Lar- 
kin,  5  Idaho,  200,  47  Pac.  945;  State 
v.  Webb,  6  Idaho,  428,  55  Pac.  892; 
State  y.  Bond,  12  Idaho,  424,  86  Pac 
43. 


§  1673.    Party  Producing  V/itness  not  Allowed  to  Impeach  Him. 

The  party  producing  a  witness  is  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character,  but  he  may  contradict  him  by 
other  evidence,  and  may  also  show  that  he  has  made  at  other  times  ^ 
statements  inconsistent  with  his  present  testimony.' 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec. 
2052. 

2  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2049;  (Or.)  B.  &  C.  Codes,  sec. 
850;  Lord's  Oregon  Laws,  sec.  861; 
(Idaho)  Bev.  Codes,  sec.  6080; 
(Mont.)  Bev.  Codes  1907,  sec.  8022; 


(N.  M.)  Comp.  Laws  1897,  sec.  3026; 
People  V.  De  Witt,  68  Cal.  584,  586, 
588,  10  Pac.  212;  People  v.  French, 
69  Cal.  169,  172,  10  Pac.  378;  People 
V.  Bushton,  80  Cal.  160,  161,  22  Pac. 
127,  549;  People  v.  Conkling,  111 
Cal.  616,  623,  44  Pac.  314;  People  v. 
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Wade,  118  Cal.  672,  675,  50  Pac.  841;  Southern  Pac.  Co.,  7  Cal.  App.  206, 

People  y.  McFarlane,  134  Cal.  618,  215,  216,  217,  93  Pac.  1049,  1052. 
619,    620,    66   Pac.    865;    People    v.  idaho.-State  v.  Corcoran,  7  Idaho, 

Creeks    141   Cal    529,  532,  76   Pac.  ^20,  61  Pac.  1034;   State  y.  Fowler, 

101;   People  t.   Cook,   148   Cal.   334,  ^3  j^         3^     g^  p^^   ^^^^ 
345,    83  Pac.  43,    48;    Zipperlen   y.  '        ' 

§  1674.    Be-examining  and  Recalling  Witnesses. 

A  witness  once  examined  cannot  be  re-examined  as  to  the  same 
matter  without  leave  of  the  court,  but  he  may  be  re-examined  as  to 
any  new  matter  upon  wMch  he  has  been  examined  by  the  adverse 
party.  And  after  the  examinations  on  both  sides  are  once  con- 
cluded, the  witness  cannot  b^  recalled  without  leave  of  the  court. 
Leave  is  granted  or  withheld  in  the  exercise  of  a  sound  discretion.^ 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  People  v.   McNamara,  94   Cal.  509, 

sec  2050;   (Or.)  B.  &  C.  Codes,  sec.  512,  29  Pac.  953;  Bea  y.  Wood,  ^05 

851;   Lord's  Oregon  Laws,  sec   862;  Cal.  314,  319,  38  Pac.  899;  People  y. 

(Idaho)     Bey.     Codes,     sec.     6081;  Glover,  141   Cal.  233,  246,   74  Pac 

(Mont.)  Bey.  Codes  1907,  sec.  8023;  745. 

§  1575.    Bight  to  Inspect  Writing  Shown  Witness. 

Whenever  a  writing  is  shown  to  a  witness,  it  may.  be  inspected 
by  the  opposite  party,  and  no  question  must  be  put  to  the  witness 
concerning  a  writing  until  it  has  been  so  shown  to  him.^ 

I  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  (Mont.)  Bey.  Codes  1907,  sec.  8027; 

sec.    2054;    (Ney.)    Cutting's    Comp.  People  y.  Salorse,  62  Cal.  139,  145; 

Laws  sec.  3521;  (Or.)  B.  &  C.  Codes,  Stockwell    y.    Mutual    L.    Ins.    Co., 

sec.  855;  Lord's  Oregon  Laws,  sec.  140  Cal.  198,  204,  73  Pac.  833. 
866;  (Idaho)  Bey.  Codes,  sec.  6085; 

• 

§  1576.    Witness— How  Impeached. 

A  witness  may  be  impeached  by  the  party  against  whom  he  was 
called,  by  contradictory  evidence  or  by  evidence  that  his  general 
reputation  for  truth,  honesty  or  integrity  is  bad,  but  not  by  evi- 
dence of  particular  wrongful  acts,  except  that  it  may  be  shown  by 
the  examination  of  the  witness,  or  the  record  of  the  judgment,  that 
he  has  been  convicted  of  a  felony.^ 

1  (Cal.)    Kerr's    Cyc.    C.    C.    P.,  (Wyo.)  Comp.  Stats.  1910,  sec.  4540; 

sec.  2051;   (Or.)  B.  ft  C.  Codes,  sec.  (Okl.)   Comp.  Laws  1909,  sec.  1323; 

852;  Lord's  Oregon  Laws,  sec.  863;  (N.  M.)  Comp.  Laws  1897,  sec.  3026; 

(Idaho)     Bey.     Codes,,    sec.     6082;  People  y.  Manning,  48  Cal.  335,  338; 

(Mont.)  Bey.  Codes  1907,  see.  8024;  People   v.   Amanacus,   50   CaL   233, 
40 
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234,  235;  People  y.  Chin  Mook  Sow, 
51  Cal.  597,  600;  People  v.  Johnson, 
57  Cal.  571,  573,  574;  People  v. 
Beck,  58  Cal.  212,  214;  People  y. 
McLane,  60  Cal.  412,  413;  People  v. 
Markham,  64  Cal.  157,  163,  30  Pac. 
620;  People  v.  Bush,  65  Cal.  129,  134, 
3  Pac.  590;  Heath  v.  Scott,  65  Cal. 
548,  551,  4  Pac.  557;  People  v. 
Schenick,  65  Cal.  625,  4  Pac.  675; 
People  V.  Hamblin,  68  Cal.  101,  103, 
8  Pac.  687;  Anderson  y.  Black,  70 
Cal.  226,  229,  11  Pac.  700;  People  y. 
Carolan,  71  Cal.  195,  196,  12  Pac. 
52;  People  v.  Meyer,  75  Cal.  383, 
388,  17  Pac.  431;  Cockrill  y.  Hall, 
76  Cal.  192,  196,  18  Pac.  318;  Sharon 
V.  Sharon,  79  Cal.  633,  673,  22  Pac. 
26,  131;  Evans  v.  De  Lay,  81  Cal. 
103,  105,  22  Pac.  408;  People  v. 
Bishop,  81  Cal.  113,  117,  22  Pac. 
477;  Barkly  v.  Copeland,  86  Cal.  483, 
490,  25  Pac.  1;  Jones  v.  Duchow,  87 
Gal.  109,  114,  23  Pac.  371,  25  Pac. 
256;  People  y.  .O'Brien,  96  Cal.  171, 
180,  31  Pac.  45;  People  v.  Wong  Ah 
Leong,  99  Cal.  440,  442,  34  Pac.  105; 
People  V.  Crowley,  100  Cal.  478,  482, 
35  Pac.  84;  People  v.  Chin  Hane, 
108  Cal.  597,  607,  41  Pac.  697;  peo- 
ple V.  Hickman,  113  Cal.  80,  87,  45 
Pac.  175;  People  v.  Mayes,  113  Cal. 
618,  624,  45  Pac.  860;  People  v. 
Arnold,  116  Cal.  682,  687,  48  Pac. 
803;  Wise  v.  Wakefield,  118  Cal.  107, 


110,  111,  50  Pac.  310;  People  y. 
Searb,  119  Cal.  267,  271,  51  Pac.  325; 
People  V.  Prather,  120  Cal.  660,  666, 
53  Pac.  259;  People  v.  Silva,  121 
Cal.  668,  669,  54  Pac.  146;  People  y. 
Arlington,  123  Cal.  356,  358,  55  Pac. 
1003;  Estate  of  James,  124  Cal.  653, 
657,  57  Pac.  578,  1008;  People  v. 
Crandall,  125  Cal.  129,  134,  135,  136, 
57  Pac.  785;  People  v.  Harlan,  133 
Cal.  16,  20,  65  Pac.  9;  People  v. 
Warren,  134  Cal.  202,  204,  66  Pac. 
212;  People  v.  Ward,  134  Cal.  301, 
307,  66  Pac.  872;  Steen  y.  Santa 
Clara  V.  M.  &  L.  Co.,  134  Cal.  355, 
356,  66  Pac.  321;  Schneider  y.  Mar- 
ket St.  B.  Co.,  1^  Cal.  482,  492,  66 
Pac.  734;  People  v.  White,  142  CaL 
?92,  294,  75  Pac.  828;  People  y. 
Chadwick,  143  Cal.  116,  126,  76  Pac. 
884;  People  v.  Kelly,  146  Cal.  119, 
122,  79  Pac.  846;  People  v.  Eldridge, 
147  Cal.  782,  786,  787,  82  Pac.  442; 
People  •▼.  Gray,  148  Cal.  507,  510, 
83  Pac.  707;  People  y.  Boeder,  150 
Cal.  12,  21,  87  Pac.  1016;  Title  Ins. 
&  Trust  Co.  y.  IngersoU,  153  Cal.  1, 
7,  94  Pac.  94,  96;  Van  Horn  y.  Van 
Horn,  5  Cal.  App.  719,  721,  91  Pac 
260,  261;  People  v.  Monreal,  7  Oal. 
App.  37,  38,  93  Pac.  385. 

Idaho. — State  v.  Harness,  10  Idaho, 
18,  76  Pac.  788 ;  State  v.  Anthony,  6 
Idaho,  383,  55  Pac.  884. 


§  1577.    Prior  Inconsistent  Statements. 

A  witness  may  also  be  impeached  by  evidence  that  he  has  made, 
at  other  times,  statements  inconsistent  with  his  present  testimony ; 
but  before  this  can  be  done  the  statements  must  be  related  to  him, 
with  the  circumstances  of  times,  places  and  persons  present,  and 
he  must  be  asked  whether  he  made  such  statements,  and  if  so,  al- 
lowed to  explain  them.  If  the  statements  be  in  writing,  they  must 
be  shown  to  the  witness  before  any  question  is  put  to  him  concern- 
inor  them.* 
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1  (Cal.)  Kerr'B  Cyc.  C.  C.  P. 
Bee.  2052;  (Or.)  B.  &  0.  Codes,  sec 
853;  Lord's  Oregon  Laws,  see.  864 
(Idaho)  Bev.  Codes,  sec.  6083 
(Mont.)  Rev.  Codes  1907,  sec.  8025 
(Wyo.)  Comp.  Stats.  1910,  sec.  4540 
(N.  M.)  Comp.  Laws  1897,  sec.  3026 
People  y.  Jenkins,  56  Cal.  4,  6,  7 
People  V.  Brilliant,  58  Cal.  214,  217 
People  V.  McLane,  60  Cal.  412 
413;  People  v.  Salorse,  62  Cal.  139 
145;  People  v.  Bush,  65  Cal.  129,  131 
3  Pac.  590;  Johnson  y.  Powers,  65 
Cal.  179,  180,  3  Pac.  625;  People  v. 
De  Witt,  68  Cal.  584,  586,  10  Pac. 
212;  People  v.  French,  69  Cal.  169, 
172,  10  Pac.  378;  People  ex  rel. 
Clough  V.  Levy,  71  Cal.  618,  623,  12 
Pac.  791;  People  v.  Ching  Hing 
Chang,  74  Cal.  389,  393,  16  Pac.  201; 
Cockrill  V.  Hall,  76  Cal.  192,  196,  18 
Pac.  318;  People  v.  Bushton,  80  Cal. 
160,  161,  22  Pac.  127,  549;  Birch  v. 
Hale,  99  Cal.  299,  302,  33  Pac.  1088; 
People  V.  Nonella,  99  Cal.  333,  334, 
33  Pac.  1097;  People  v.  Conklin,  111 
Cal.  616,  623,  44  Pac.  314;  People 
V.  Roemer,  114  Cal.  51,  55,  45  Pac. 
1003;  People  v.  Bosquet,  116  Cal.  75, 
79,  47  Pac.  879;  People  v.  Durrant, 
116  Cal.  179,  220,  48  Pac.  75;  People 
V.  Wade,  118  Cal.  672,  675,  50  Pac. 
841;  People  v.  Lambert,  120  Cal. 
170,  175,  176,  52  Pac.  307;  People  v. 


Prather,  120  Cal.  660,  666,  53  Pac. 
259;  Pla68  y.  Plass,  122  Cal.  3,  17, 
54  Pac.  372;  Green  v.  Southern  Pac. 
Co.,  122  Cal.  563,  566,  55  Pac.  577; 
People  V.  *Grandall,  125  Cal.  129, 
136,  57  Pac.  785;  People  v.  Harlan, 
133  Cal.  16,  20,  65  Pac.  9;  Steen  v. 
Santa  Clara  V.  M.  &  L.  Co.,  134  Cal. 
355,  357,  66  Pac.  321;  Schneider  v. 
Market  St.  R.  Co.,  134  Cal.  482,  492, 
66  Pac.  734;  Sinkler  v.  Siljan,  136 
Cal.  356,  360,  68  Pac.  1024;  People 
v.  Fitzgerald,  138  Cal.  39,  42,  70 
Pac.  1014;  People  v.  Glaze,  139  Cal. 
154,  157,  161,  72  Pac.  965;  People 
v.  Walker,  140  Cal.  153,  156,  73  Pac. 
831;  People  v.  Glover,  141  Cal.  233, 
244,  74  Pac.  745;  People  v.  Creeks, 
141  Cal.  529,  532,  75  Pac.  101; 
People  y.  Chadwick,  143  Cal.  116, 
127,  76  Pac.  884;  Western  U.  O.  Co. 
v.  Newlove,  145  Cal.  772,  775,  776, 
79  Pac.  542 ;  People  v.  Cook,  148  Cal. 
334,  345,  83  Pac.  43;  People  v.  Soe- 
der,  150  Cal.  12,  21,  87  Pac.  1016; 
Title  Ins.  &  Trust  Co.  v.  IngersoU, 
153  Cal.  1,  7,  94  Pac.  94,  96;  Lani- 
gan  v.  Neely,  4  Cal.  App.  760,  777, 
89  Pac.  441;  Zipperlen  v.  Southern 
Pac.  Co.,  7  Cal.  App.  206,  215,  93 
Pac.  1049,  1053. 

Idaho. — State  r.  Harness,  10  Idahoj 
18,  76  Pac.  788;  State  v.  Crea,  10 
Idaho,  88,  76  Pac.  1013. 


§  1578.    Evidence  of  Qood  Character. 

Evidence  of  the  good  character  of  a  party  is  not  admissible  in  a 
civil  action,  nor  of  a  witness  in  any  action,  until  the  character  of 
such  party  or  witness  has  been  impeached,  or  unless  the  issue  in- 
volves his  character.^ 


1  See  (Cal.)  Kerr's  Oyc.  C.  C.  P., 
sec.  2053;  (Or.)  B.  &  C.  Codes,  see. 
854;  Lord's  Oregon  Laws,  sec.  865; 
(Idaho)  Rev.  Codes,  sec.  6084; 
(Mont.)  Rev.  Codes  1907,  sec.  8026; 
(N.  M.)  Comp.  Laws  1897,  sec. 
3026;  People  v.  Amanacus,  50  Cal. 
233,  234;    People  v.  Bush,  65   CaL 


129,  132,  134,  3  Pac.  590;  Vance  t. 
Richardson,  110  Cal.  414,  417,  42 
Pac.  909;  Van  Horn  v.  Van  Horn, 
5  Cal.  App.  719,  721,  91  Pac.  260, 
261;  Title  Ins.  &  Trust  Co.  v.  Inger- 
soU, 153  CaL  1,  7,  S,  94  Pac.  94,  96, 
97. 


§§1579-1581 
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AETICLE  XIX. 

HOW  TESTIMONY  IS  TAKEN. 

§  1579.  Methods  of  taking  testimony. 

§  1580.  Affidavit  defined. 

§  1581.  Deposition  defined. 

§  1582.  Oral  examination  defined. 

§  1679.    Methods  of  Taking  Testimony. 

The  testimony  of  witnesses  is  taken  in  three  modes: 

1.  By  aflSdiavit; 

2.  By  deposition ; 

8.  By  oral  examination.* 


1  (Cal.)  Kerr's  Cyc  C.  C.  P., 
see.  2002;  (Or.)  B.  &  C.  Codes,  see. 
814;  Lord's  Oregon  Laws,  see.  825; 
(Mont.)  Bev.  Codes  1907,  sec.  7987; 
(S.  D.)  Comp.  Laws  1910,  see.  503,  p. 
409;  (Wyo.)  Comp.  Stats.  1910,  sec. 
4558;    (Neb.)    Cobbey's  Ann.   Stats., 


sec.  1351;  (Kan.)  Bassler's  Gen.  Stata. 
1909,  sec.  5941;  Jones  v.  Duehow,  87 
Cal.  109, 113,  23  Pac.  371, 25  Pac.  256; 
People  T.  Sullivan,  129  Cal.  557,  563, 
62  Pac.  101;  California  M.  &  S.  Bank 
▼.  Graves,  129  CaL  649,  651,  62  Pac. 
259. 


§  1680.     Affidavit  Defined. 

An  affidavit  is  a  written  declaration  under  oath,  made  without 
notice  to  the  adverse  party.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2003;  (Nev.)  Cutting's  Comp. 
Laws,  sees.  3498-3501;  (N.  D.)  Eev. 
Codes  1905,  sees.  7265,  7266;  (Or.) 
B.  &  C.  Codes,  sec.  815;  Lord's  Ore- 
gon Laws,  sec.  826;  Mont.  Bev.  Codes 
1907,  sec.  7988;  (S.  D.)  Comp.  Laws 


1910,  sec.  507,  p.  410;  (Utab)  Comp. 
Laws  1907,  sec.  3442;  (Wyo.)  Comp. 
Stats.  1910,  sees.  4559-4561;  (Okl.) 
Comp.  Laws  1909,  sec.  5860;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec  1352; 
(Kan.)  Dassler's  Gen.  Stats.  1909^ 
sees.  5930-5942. 


§  1681.    Deposition  Defined. 

A  deposition  is  a  written  declaration,  under  oath,  made  upon 
notice  to  the  adverse  party,  for  the  purpose  of  enabling  him  to 
attend  and  cross-examine.  In  all  actions  and  proceedings  where 
the  default  of  the  defendant  has  been  duly  entered,  and  in  all 
proceedings  to  obtain  letters  of  administration,  or  for  the  probate 
of  wills  and  the  issuance  of  letters  testamentary  thereon,  where, 
after  due  and  legal  notice,  those  entitled  to  contest  the  application 
have  failed  to  appear,  the  entry  of  said  defaults,  and  the  failure 
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of  said  persons  to  appear  after  notice,  shall  be  deemed  to  be  a 
waiver  of  the  right  to  any  further  notice  of  any  application  or  pro- 
ceeding to  take  testimony  by  deposition  in  such  action  or  proceed- 
ing.^ 

1  (Cal.)  Kerr's  Cyc  C.  C.  P., 
sec.  2004;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3502;  (N.  D.)  Bev.  Codes 
1905,  sees.  7265-7267;  (Or.)  B.  &  C. 
Codes,  see.  816;  Lord's  Oregon  Laws, 
sec.  827;  (Mont.)  Rev.  Codes  1907, 
sec.  7989;  (S.  D.)  Comp.  Laws  1910, 
sec.  505,  p.  409;  (Utah)  Comp.  Laws 
1907,  sec.  3454z;  (Wyo.)  Comp.  Laws 


1910,  see.  4559;  (Okl.)  Comp.  Laws 
1909,  sec.  5866;  (Neb.)  Cobbej's 
Ann.  Stats.,  sec.  1353;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec  5943; 
(N.  M.)  Comp.  Laws  1897,  see.  3036; 
People  V.  Northerly,  77  Cal.  618, 
629,  19  Pac.  865,  20  Pac.  129;  Los 
Angeles  v.  Pomeroy,  133  OaL  529, 
532,  6a  Pac.  1049. 


§  1682.    Oral  Examination  Defined. 

An  oral  examination  is  an  examination  in  presence  of  the  jury  or 
tribunal  which  is  to  decide  the  fact  or  act  upon  it,  the  testimony 
being  heard  by  the  jury  or  tribunal  from  the  lips  of  the  witness.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
see.  2005;  (N.  D.)  Eev.  Codes  1905, 
sees.  7268-7265;  (Or.)  B.  &  C.  Codes, 
sec.  817;  Lord's  Oregon  Laws,  see. 
828;  (Mont.)  Bev.  Codes  1907,  see. 
7990;  (S.  D.)  Comp.  Laws  1910,  sec. 
506,  p.  410;  (Wyo.)  Comp.  Stats.  1910, 
sec.  4559;    (Okl.)   Comp.  Laws  1909, 


sec.  5863;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1354;  (Ean.)  Dassler's 
Gen.  Stats.  1909,  sec.  5944;  Peo> 
pie  V.  Northerly,  77  Cal.  618, 
629,  19  Pac.  865,  20  Pac.  129;  People 
▼.  Lem  Deo^  132  Cal.  197,  201^  64 
Pac.  265. 


§§1583,1584 
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ARTICLE  XX 

AFFIDAVITS. 

§  1583.    Affidavits,  when  used. 

§  1584.    Power  to  take  affidavits. 

§  1585.    Certificate  of  clerk  to  affidavit — ^Forin. 

§  1583.    Affidavits,  When  Used. 

An  affidavit  may  be  used  to  verify  a  pleading  or  a  paper  in  a 
special  proceeding,  to  prove  the  service  of  a  summons,  notice,  or 
other  paper  in  an  action  or  special  proceeding,  to  obtain  a  pro- 
visional remedy,  the  examination  of  a  witness,  or  a  stay  of  pro- 
ceedings, or  upon  a  motion,  and  in  any  other  case  expressly 
permitted  by  some  other  provision  of  this  code.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2009;  (Nov.)  Cutting's  Comp. 
Laws,  sec.  3502;  (N.  D.)  Rev.  Codes 
1905,  sec.  7271;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2273;  (Or.) 
B.  &  C.  Codes,  sec.  826;  Lord's  Ore- 
gon Laws,  sec.  837;  (Wash.)  E.  & 
B.  Codes,  sec.  1231;  (Idaho)  Rev. 
Codes,  sec.  2052;  (S.  D.)  Comp. 
Laws  1910,  sec.  509,  p.  510;  (Wyo.) 
Comp.  Stats.  1910,  sec.  4562;  (Okl.) 
Comp.  Laws  1909,  sec.  5866;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1358; 
(Kan.)    Dassler's    Gen.    Stats.    1909^ 


sec.  5931;  (N.  M.)  Comp.  Laws  1897, 
sec.  3036;  (Utah)  C.  C.  P.,  sec. 
1229;  (Idaho)  Rev.  Stats.,  sec.  6052; 
Hills'  Oregon  Laws,  sec.  808;  Cali- 
fornia M.  &  S.  Bank  v.  Graves,  129 
Cal.  649,  651,  62  Pac.  259;  Lacarabere 
V.  Wise,  141  Cal.  554,  556,  75  Pac. 
185;  In  Matter  of  Van  Loan,  142  Gal. 
423,  426,  76  Pac.  37. 

Utah. — Smith  ▼.  Richardson,  1 
Utah,  194;  McCord  ft  Nave  Mercan- 
tile Co.  V.  Glenn,  6  Utah,  139,  21 
Pac.  500. 


§  1584.    Power  to  Take  Affidavits. 

An  affidavit  to  be  used  before  any  court,  judge,  or  officer  of  this 
state  may  be  taken  before  any  officer  authorized  to  administer  oaths.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2012;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3498;  (Ariz.)  Rev.  Stats. 
1901,  sec.  291;  (N.  D.)  Rev.  Codes 
1^05,  sec.  7270;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897.  art.  7;  (Or.)  B.  & 
C.  Codes,  sec.  936;  Lord's  Code,  sec. 
961;  (Wash.)  R.  &  B.  Codes  &  Stats., 
sec.  59;  (Idaho)  Rev.  Codes,  sec. 
6055;  (Mont.)  Rev.  Codes,  sec  7995; 


(S.  D.)  Comp.  Laws  1910,  sec.  508, 
p.  410;  (Utah)  Comp.  Laws  1907, 
sec.  3445;  (Wyo.)  Comp.  Stats.  1910, 
sec.  4561;  (Okl.)  Comp.  Laws  1909, 
sec.  5865;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1356;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  5930. 

Nebraska.— Horkey  v.  Kendall,  53 
Neb.  522,  68  Am.  St.  Rep.  623,  73 
N.   W.   953;   Holmes  v.  Crooks,  56 
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Neb.  468,  76  N.  W.  1073;  Ornisby  v.  Cronin,  80  Neb.  228,  116  N.  W.  150; 

Ottmaiii    85    Fed.    492;    Sebesta    v.  Malcolm  Sav.  Bank  v.  Cronin,  80  Neb. 

Supreme  Court,  77  Neb.  249,  109  N.  228,  114  N.  W.  159. 
W.    166;    Malcolm    Sav.    Bank    v. 

§  1585.    Certificate  of  Clerk  to  Affidavit— Form. 

State  of  California, 
CJounty  of ,  — ss. 

I^ ^  county  clerk  and  ex-officio  clerk  of  the  superior 

court  of  said  county  of ,  do  hereby  certify  that , 

before  whom  the  above  affidavit  was  taken,  is  a  justice  of  the 

peace  of  the  township  of  ,  county  of  ,  state 

of  ,  and  that  he  is  and  was  at  the  date  of  taking  said 

affidavit  duly  qualified  and  commissioned  as  such,  and  that  the 
subscription  to  the  same  is  his  proper  signature  and  is  genuine. 

Witness  my  hand  and  the  seal  of  said  court,  at ,  this 

day  of ,  19 . 

[Seal]  , 

County  Clerk. 
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1586. 

1587. 

1588. 

1589. 

1590. 

1591. 

1592. 

1593. 

1594. 

1595. 

1596. 

1597. 

1598. 

1599. 

1600. 

1601. 

1602. 

1603. 

1604. 

1605. 

1606. 

1607. 

1608. 

1609. 

1610. 

1611. 

1612. 

1613. 

1614. 

1615. 

1616. 

1617. 

1618. 

1610. 

1620. 

1621. 

1622. 

1623. 

1624. 

1625. 

AETICLE  XXL 

DBPOSITIONa 

Depositions  mast  be  bj  question  and  answer. 

Depositions,  when  compulsory. 

Depositions,  in  what  cases  taken. 

Washington — ^When  depositions  may  be  taken. 

Notice  of  taking  depositions  within  the  state. 

Washington — How  taken  and  certified. 

Manner  of  taking  depositions — ^When  may  be  used. 

Washington — How  used  on  trial. 

Who  may  take  depositions  to  be  used  without  the  state. 

How  to  procure  witness  upon  commission. 

How,  if  no  commission. 

Testimony — How  taken. 

Testimony  of  a  witness  out  of  the  state — ^How  taken. 

Witness  out  of  state — Commission. 

Interrogatories  may  be  prepared,  or  may  be  waived  by  the  partic 

Cross-interrogatories  and  settlement. 
Deposition  of  nonresident  witness,  on  oral  interrogatories. 
Authority  and  duties  of  commissioner. 

Trial,  when  postponed  for  reason  of  nonreturn  of  commission. 
Depositio-n,  by  whom  used. 

Notice  dispensed  with  where  witness  resides  out  of  state,  when. 
May  be  read  in  evidence  by  either  party. 
Court  may  order  deposition  if  adverse  party  in  default. 
Colorado — Sickness  of  witness — ^Deposition — Continuance. 
Colorado— -Depositions  from  other  counties. 
Colorado — Subpoenas  for  witnessesr-«-Fonn. 
Colorado — Subpoenas  for  witnesses — Service. 
Colorado — Four  witnesses  in  one  subpoena. 
Colorado — Fees  where  two  witnesses  to  one  fact. 
Colorado— Attachment  for  witnesses — Fine. 
Affidavit  for  examination  of  witness — Form. 
Order  shortening  time  of  notice — Form. 
Notice  of  taking  deposition — Form. 
Affidavit  on  motion  for  commission — Form. 
Notice  of  motion  for  commission — Form. 
Stipulation  to  take  deposition — Form.    . 
Order  for  commission  to  issue — Form, 
Commission  to  take  testimony — ^Form. 
Deposition — Form. 
Certificate  of  commissioner — ^Form. 
Certificate  of  mailing — Indorsed  on  the  envelope — ^Fonii. 
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§  1686.    Depositions  must  be  by  Question  and  Answer. 

Depositions  must  be  taken  in  the  form  of  question  and  answer. 
The  words  of  the  witness  must  be  written  down,  in  the  presence  of 
the  witness,  by  the  officer  taking  the  deposition,  or  by  some  disin- 
terested person  appointed  by  him.  It  may  be  taken  down  in  short- 
hand, in  which  case  it  must  be  transcribed  into  longhand  by  the 
person  who  took  it  down.  "When  completed,  it  must  be  carefully 
read  to  or  by  the  witness  and  corrected  by  him  in  any  particular, 
if  desired,  by  writing  or  causing  his  corrections  to  be  written  in 
the  body  or  margin  of  or  at  the  bottom  of  the  deposition,  and  must 
then  be  subscribed  by  the  witness.  The  officer  before  whom  the 
deposition  is  taken  must  write  his  initials  near  said  corrections. 
If  the  parties  agree  in  writing  to  any  other  mode,  the  mode  so 
agreed  upon  must  be  followed.* 


1  (Cal.)  Kerr'8  Cyc.  C.  C.  P., 
Bcc.  2006;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3503;  (N.  D.)  Rev.  Codes 
1905,  sec.  7273;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2273;  (Or.) 
B.  ft  C.  Codes,  sec.  818;  Lord's  Ore- 
gon Laws,  sec.  829;  (Wash.)  B.  & 
B.  Codes,  see.  1231;  (Idaho)  Rev. 
Codes,  sec.  6062;  (Mont.)  Rev.  Codes 
1907,  sec.  7991;  (S.  D.)  Comp.  Laws 


1910,  sec.  511,  p.  410;  (Utah)  Comp. 
Laws  1907,  sec  3454x4;  (Wyo.)  Comp. 
Stats.  1910,  sec.  4562;  (Okl.)  Comp. 
Laws  1909,  sec.  5860;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1357;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sees.  5947, 
5948;  (N.  M.)  Comp.  Laws  1897,  sec. 
3036;  Kyle  v.  Craig,  125  CaL  107, 
115,  67  Pac.  791. 


§  1587.    Depositions,  When  Compulsory. 

In  all  cases  other  than  those  mentioned,^  where  a  written  declara- 
tion under  oath  is  used,  it  must  be  a  deposition  as  prescribed  by  the 
Code  of  Civil  Procedure.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2009.  For  authorities  in  other  states,  see 

2  See  Kerr's   Cyc.   C.   C.   P.,  sec.       (Mont.)    81    Pac.    145;    (Mont.)    85 
2019.    Johnston  v.  McDuffee,  83  CaL      Pac.  1035;  (Mont.)  92  Pac.  43. 

30,  32,  23  Pac.  214. 


§  1688.    Depositions,  in  What  Cases  Taken. 

The  testimony  of  a  witness  in  this  state  may  be  taken  by  deposi- 
tion in  an  action  at  any  time  after  the  service  of  the  summons  or 
the  appearance  of  the  defendant,  and  in  a  special  proceeding  after 
a  question  of  fact  has  arisen  therein,  in  the  following  cases : 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding  or  an 
officer  or  member  of  a  corporation  which  is  a  party  to  the  action 
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or  proceeding,  or  a  person  for  whose  immediate  benefit  the  action 
or  proceeding  is  prosecuted  or  defended; 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testi- 
mony is  to  be  used,  or  resides  in  the  county  but  more  than  fifty 
miles  distant  from  the  place  of  trial  or  hearing  by  the  nearest 
usual  traveled  route ; 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action 
is  to  be  tried,  and  will  probably  continue  absent  when  the  testimony 
is  required  ; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is 
nevertheless  too  infirm  to  attend ; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any 
other  case  where  the  oral  examination  of  the  witness  is  not  re- 
quired ; 

6.  When  the  witness  is  the  only  one  who  can  establish  facts  or  a 
fact  material  to  the  issue;  provided,  that  the  deposition  of  such 
witness  shall  not  be  used  if  his  presence  can  be  procured  at  the 
time  of  the  trial  of  the  cause.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2021;  (Nev.)  Cutting'g  Comp. 
Laws,  sec.  3502;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2506;  (N.  D.)  Rev.  Codes 
1905,  sec.  7271;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2273;  (Or.) 
B.  &  C.  Codes,  sec.  836;  Lord's  Ore- 
gon Laws,  sec.  847;  (Wash.)  R.  & 
B.  Codes,  sec.  1231;  (Mont.)  Rev. 
Codes  1907,  sec.  8001;  (S.  D.)  Comp. 
Laws  1910,  sec.  509,  p.  410;  (Utah) 
Comp.  Laws  1907,  sec.  3455;  (Wyo.) 
Comp.  Stats.  1910,  sec.  4562;  (Okl.) 
Comp.  Laws  1909,  sec.  5866;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1357; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sec.  5931;  (N.  M.)  Comp.  Laws 
1897,  sec.  3036;  Butcher  v.  Vaca  Val- 
ley R.  Co.,  56  Cal.  598,  599; 
Sunol  V.  Molloy,  63  Cal.  369, 
370;  Newell  v.  Desmond,  74  Cal. 
46,  47,  15  Pac.  369;  Johnston 
V.  McDuflfee,  83  Cal.  30,  32,  23   Pac. 


214;  Adams  v.  Weaver,  117  Cal.  42, 
49,  48  Pac.  972;  People  v.  Sullivan, 
129  Cal.  557,  563,  62  Pac.  101;  Burns 
v.  Superior  Court,  140  Cal.  1,  8,  73 
Pac.  597;  Crocker  v.  Conrey,  140 
Cal.  213,  220,  73  Pac.  1006;  Estate 
of  Dolbeer  (Cal.,  May  18,  1906),  86 
Pac.  695,  705;  Estate  of  Dolbeer, 
139  Cal.  227,  250,  86  Pac.  695,  705, 
9  Ann.  Cas.  805;  California  etc. 
Co.  v.  Schiappa-Pietra,  151  Cal. 
732,  746,  91  Pac.  593;  Bollinger  v. 
Bollinger,  153  Cal.  190,  195,  94  Pac 
770,  772. 

Washington. — Reformed  Presbyte- 
rian Church  V.  McMillan,  31  Wash. 
643;  State  v.  Paggett,  8  Wash.  579; 
State  V.  Hunter,  18  Wash.  670. 

For  authorities  in  other  states,  see 
(Mont.)  79  Pac.  240,  695;  (Cal.) 
65  Pac.  976;  (Or.)  51  Pac.  652; 
(Mont.)  88  Pac.  796. 


§  1589.   Washington — ^When  Depositions  may  be  Taken. 

Either  party,  in  an  action  pending  before  a  justiee  of  the  peace, 
may  cause  a  deposition  of  a  witness  therein  to  be  taken,  when  such 
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witness  resides,  or  is  about  to  go  more  than  twenty  miles  from 
the  place  of  trial,  or  is  so  sick,  infirm,  or  aged,  as  to  make  it  prob- 
able that  he  will  not  be  able  to  attend  at  the  trial.* 
1  Bern.  &  Bal.  Ann.  Codes  A  Stats.,  sec.  1907. 


§  1590.    Notice  of  Taking  Depositions  Within  the  State. 

Either  party  may  have  the  deposition  taken  of  a  witness  in  this 
state,  in  either  of  the  cases  mentioned,^  before  a  judge  or  oflScer 
authorized  to  administer  oaths,  on.  serving  upon  the  adverse  party 
previous  notice  of  the  time  and  place  of  examination,  together  with 
a  copy  of  an  aflBdavit,  showing  that  the  case  is  within  that  section. 
Such  notice  must  be  at  least  five  days  before  the  day  set  for  the 
taking  of  the  deposition^  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  examination  from  the 
residence  of  the  person  to  whom  the  notice  is  given,  unless,  for 
a  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time.  When 
a  shorter  time  is  prescribed,  a  copy  of  the  order  must  be  served 
with  the  notice.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
2021;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3503;  (Ariz.)  Rev.  Stats.  1901, 
sees.  2507-2509;  (N.  D.)  Rev.  Codes 
1905,  sees.  7277-7280;  (Tex.)  Sayles' 
Tex.  Civ.  Stats.  1897,  arts.  2274- 
2276;  (Or.)  B.  &  C.  Codes,  sec.  835; 
Lord's  Oregon  Laws,  sec.  846; 
(Wash.)  R.  &  B.  Codes,  sees  1233, 
1234;  (Idaho)  Rev.  Codes,  sees.  6060, 
6060b;  (Mont.)  Rev.  Codes  1907, 
sec.  8007;  (Utah)  Comp.  Laws  1907, 
sec.  3456;  (Wyo.)  Comp.  Stats. 
1910,  sees.  4570,  4571;  (Okl.)  Comp. 
Laws  1909,  sees.  5872,  5873;   (Neb.) 


Cobbey's  Ann.  Stats.,  sees.  1363, 
1364;  (Kan.)  Dassler's  G^n.  Stats. 
1909,  sec.  5946;  (N.  M.)  Comp.  Laws 
1897,  sees.  3037,  3038. 

2  Kerr's  Cyc.  C.  C.  P.,  sec.  2031; 
Howell  V.  Howell,  66  Cal.  390,  391, 
5  Pac.  681;  Burns  v.  Superior  Court, 
140  Cal.  .1,  8,  73  Pac.  597;  Crocker 
V.  Conrey,  140  Cal.  213,  220,  73 
Pac.  1006;  California  etc.  Co.  v. 
Schiappa-Pietra,  151  Cal.  732,  746 
91  Pac.  593;  Bollinger  v.  Bollinger, 
153  Cal.  190,  195,94  Pac.  771,  772. 

Washington.— Hobart  v.  Jones,  5 
Wash.  385. 


§  1591.   Washington— How  Taken  and  Oertified. 

The  notice  must  be  served,  and  the  deposition  taken,  certified, 
and  returned,  according  to  the  law  regulating  the  taking  of  depo- 
sitions to  be  read  in  the  superior  court.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1908. 


§  1592.    Manner  of  Taking  Depositions — ^When  may  be  Used. 

Either  party  may  attend  the  examination  and  put  such  ques- 
tions, direct  and  cross,  as  may  be  proper.     The  deposition,  when 
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completed,  must  be  carefully  read  to  the  witness  arid  corrected  by 
him  in  any  particular,  if  desired ;  it  must  be  subscribed  by  the  wit- 
ness, certified  by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the  clerk  of  the 
court  in  which  the  action  is  pending,  or  to  such  person  as  the 
parties  in  writing  may  agree  upon,  and  either  delivered  by  the 
judge  or  officer  to  the  clerk  or  such  person,  or  transmitted  through 
the  mail  or  by  some  safe  private  opportunity ;  and  thereupon  such 
deposition  may  be  used  by  either  party  upon  the  trial  or  other 
proceeding  against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions ;  but  if  the  parties  attend  at  the  examination, 
no  objection  to  the  form  of  an  interrogatory  shall  be  made  at  the 
trial,  unless  the  same  was  stated  at  the  time  of  the  examination.  If 
the  deposition  be  taken,^  proof  must  be  made  at  the  trial  that  the 
witness  continues  absent  or  infirm,  or  is  dead.  The  deposition  thus 
taken  may  be  also  read  in  case  of  the  death  of  the  witness.' 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec. 
2021,  STibds.  2,  3,  4. 

2  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
2032;  see,  also,  sees.  2527-2532; 
(Nev.)  Cutting's  Comp.  Laws,  sec. 
3503;  (Ariz.)  Rev.  Stats.  1901,  sec. 
2508;  (N.  D.)  Bev.  Codes  1905,  sees. 
7284,  7283;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2278;  (Or.)  B.  &  C. 
Codes,  sec.  834;  Lord's  Oregon  Laws, 
sees.  845-849;  (Wash.)  R.  &  B. 
Codes,  sec.  1242;  (Idaho)  Rev.  Codes, 
sees.  6049b-6055c;  (Mont.)  Rev. 
Codes  1907,  sec.  8003;  (S.  D.)  Comp. 
Laws  1910,  sec.  515,  p.  410;  (Utah) 
Comp.  Laws  1907,  sec.  3457;  (Wyo.) 
Comp.  Stats.  1910,  sec.  4572;  (Okl.) 
Comp.  Laws  1909,  sees.  5874-5878; 
(Neb.)  Cobbey's  Ann.  Stats.,  sees. 
1365,  1366;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sees.  5947,  5948;  (N. 
M.)    Comp.    Laws    1897,   sec.    3045; 


Sunol  V.  Molloy,  63  Cal.  369,  370; 
Newell  V.  Desmond,  74  Cal.  46,  47, 
48,  13  Pac.  369;  Adams  v.  Weaver, 
117  Cal.  42,  49,  48  Pac.  972;  Wise 
V.  Collins,  121  Cal.  147,  152,  53 
Pac.  640;  Kyle  v.  Craig,  125  Cal. 
•107,  114,  57  Pac.  791;  St.  Vincent's 
Inst,  for  L  v.  Davis,  129  Cal.  20,  24, 
61  Pac.  477;  Bank  of  Orland  v.  Pin- 
neU,  133  Cal.  475,  477,  65  Pac.  97?; 
Burns  V.  Superior  Court,  140  Cal. 
1,  8,  73  Pac.  597;  Crocker  v.  Conrey, 
140  Cal.  213,  220,  73  Pac.  1006;  Es- 
tate of  Dolbeer  (Cal.,  May  18, 
1906),  86  Pac.  695,  705;  Madera  R. 
Co.  V.  Raymond  C.  Co.  (Cal.  App., 
May  29,  1906)  87  Pac.  27,  34; 
Lanigan  v.  Neely,  4  Cal.  App.  760, 
776,  89  Pac.  441. 

Wastlngton. — Phelps  v.  S.  S.  City 
of  Panama,  1  Wash.  Ter.  518;  Ho- 
bart  y.  Jones,  5  Wash.  385. 


§  1593.   Washington— How  Used  on  Trial. 

The  justice  must  allow  every  deposition  taken,  certified  and 
returned  according  to  law,  to  be  read  on  the  trial  of  the  cause  in 
which  it  is  taken,  in  all  cases  where  the  same  testimony,  if  given 
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verbally  before  him,  could  have  been  received ;  but  no  such  depo- 
sition must  be  read  on  the  trial,  unless  it  appears  to  the  justice 
that  the  witness,  whose  deposition  is  so  offered: 

1.  Is  dead,  or  resides  more  than  twenty  miles  from  the  place 
of  trial ;  or 

2.  Is  unable,  or  cannot  safely  attend  before  the  justice,  on 
account  of  sickness,  age,  or  other  bodily  infirmity; 

3.  That  he  has  gone  more  than  twenty  miles  from  the  place  of 
trial  without  the  consent  or  collusion  of  the  party  offering  the 
deposition.^ 

1  R«m.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1909. 

§  1694.    Who  may  Take  Depositions  to  be  Used  Witfiout  the 
State. 
A  party  to  an  action  or  special  proceeding  in  a  court  or  before 
a  judge  of  a  sister  state  may  obtain  the  testimony  of  a  witness 
residing  in  this  state,  to  be  used  in  such  action  or  proceeding.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2035;       Superior   Court,    140    Oal.    1,   3,   73 
(Utah)  C.  C.  P.,  sec.  1M7;   (Idaho)       Pac.  697. 
Bev.    Stats.,   sec.    6071;    Banm    v. 

§  1596.    How  to  Procure  Witness  upon  Commission. 

If  a  commission  to  take  such  testimony  has  been  issued  by  the 
court  before  which  such  action  or  proceeding  is  pending,  or  by  a 
judge  thereof,  on  exhibiting  the  commission  to  the  superior  court 
of  the  county  in  which  the  witness  resides,  with  an  affidavit  show- 
ing  the  materiality  of  his  testimony,  such  superior  court  may 
issue  a  subpoena  to  the  witness,  requiring  him  to  appear  and  tes- 
tify before  the  commissioner  named  in  the  commission,  at  a  speci- 
fied time  and  place  within  such  county.^ 

1  Kerr's  Cyc.  C.  0.  P.,  sec.  2036;  (Cal.)  Stats.  1907,  p.  733;  Kerr's  Stats,  ft 
Amdts.  1906-7,  p.  518. 

§  1696.   How,  if  No  Gommission. 

If  a  commission  has  not  been  issued,  and  it  appears  to  a  judge 
of  the  superior  court,  or  to  a  justice  of  the  peace,  by  affidavit  satis- 
factory to  him : 
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1.  That  the  testimony  of  the  witness  is  material  to  either  party, 
and  that  he  resides  in  the  county  in  which  such  judge  or  justice 
holds  office ; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has 
not  been  issued; 

3.  That,  according  to  the  law  of  the  state  where  the  action  or 
special  proceeding  is  pending,  the  deposition  of  a  witness  taken 
under  such  circumstances,  and  before  such  judge  or  justice,  will 
be  received  in  the  action  or  proceeding; 

He  must  issue  his  subpoena  requiring  the  witness  to  appear  and 
testify  before  him  at  a  specified  time  and  place.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2037;  597;  (N.  D.)  Bev.  Codes  1905,  sec 
(Cal.)  Stats.  1907,  p.  733;  Kerr's  7284;  (Wash.)  Bern.  &  Bal.  Codes, 
Stats.  &  Amdts.  1906-7,  p.  518;  Burns  see.  1242;  (Mont.)  Bev.  Codes  1907, 
V.  Superior  Court,  140  Cal.  1, 3, 73  Pac.^  .  sec.  8013. 


§  1597.    Testimony— How  Taken. 

Upon  the  appearance  of  the  witness,  the  judge  or  justice  must 
cause  his  testimony  to  be  taken  in  writing,  and  must  certify  and 
transmit  the  same  to  the  court  or  judge  before  whom  the  action  or 
proceeding  is  pending,  in  such  manner  as  the  law  of  that  state 
requires.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  2038;  (Ner.)  Cutting's  Comp. 
Laws,  sec.  3504;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2513;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  2284;  (Mont.) 
Bev.  Codes  1907,  sec.  8014;  (S.  D.) 
Comp.  Laws  1910,  sec.  517,  p.  411; 
Kyle  V.  Craig,  125  Cal.  107,  116,  57 
Pac.  791. 

As  to  preparation  of  interroga- 
tories, see  (Cal.)  Kerr's  Cyc.  C.  C. 
P.,  sec.   2025;    (N.   D.)    Bev.   Codes 


1905,  sec.  7273;  (Or.)  B.  &  C.  Codes, 
sec.  835;  (Wash.)  B.  &  B.  Codes, 
sec.  1233;  (Mont.)  Bev.  Codes  1907, 
sec.  8001;  (S.  D.)  Comp.  Laws  1910, 
sec.  511,  p.  410;  (Utah)  Comp.  Laws 
1907,  sec.  3455;  (Wyo.)  Comp.  Stats. 
1910,  sec.  4566;  (Okl.)  Comp.  Laws 
1909,  sec.  5868;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1357;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  5950; 
(N.  M.)  Comp.  Laws  1897,  sec. 
3036. 


§  1598.    Testimony  of  a  Witness  Out  of  the  State— How  Taken. 

The  testimony  of  a  witness  out  of  this  state  may  he  taken  by 
deposition  in  the  following  cases: 

1st.  In  an  action,  at  any  time  after  the  service  of  summons, 
or  the  appearance  of  the  defendant. 

2d.  In  a  special  proceeding,  any  time  after  a  question  of  fact 
has  arisen  therein. 
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3d.    Where  default  has  been  made  by  any  or  all  of  the  defend- 
ants.* 

1  Kerr's  Cyc.  0.  C.  P.,  fee.  2020;  amended  April  16,  1909,  (Cal.)  Stats. 
'    1909,  p.  965. 

§  1699.    Witness  Out  of  State — Commission. 

.  The  deposition  of  a  witness  out  of  this  state  may  be  taken  upon 
a  commission  issued  from  the  court  under  the  seal  of  the  court,  upon 
an  order  of  the  court  or  a  judge  or  justice  thereof,  on  the  applica- 
tion of  either  party,  upon  five  days'  previous  notice  to  the  other. 
If  the  court  is  a  justice's  court,  the  commission  must  have  attached 
to  it  a  certificate  of  the  clerk  of  the  superior  court  of  the  county 
in  which  such  justice's  court  is  held,  under  the  seal  of  such  su- 
perior court,  to  the  elBfect  that  the  person  issuing  the  same  was 
an  acting  justice  of  the  peace  at  the  date  of  the  commission.  If 
issued  to  any  place  within  the  United  States,  it  may  be  directed 
to  a  person  agreed  upon  by  the  parties,  or  if  they  do  not  agree,  to 
any  notary  public,  judge  or  justice  of  the  peace  or  commissioner 
selected  by  the  court  or  judge  or  justice  issuing  it.  If  issued  to 
any  country  out  of  the  United  States,  it  may  be  directed  to  a 
minister,  ambassador,  consul,  vice-consul,  or  consular  agent  of  the 
United  States  in  such  country,  or  to  any  person  agreed  upon  by 
the  parties.^ 


1  See  (Cal.)  Kerr's  Cjrc.  C.  C.  P., 
sec.  2024;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3506;  (Ariz.)  Be  v.  Stats. 
1901,  sec.  2514;  (N.  D.)  Rev.  Codes 
1905,  sec.  7274;  (Or.)  B.  &  C.  Codes, 
sees.  828-834;  Lord's  Oregon  Laws, 
sees.  839-845;  (Wash.)  B.  &  B.  Codes, 
sees.  1239,  1240;  (Idaho)  Rev. 
Codes,  sec.  6071;  (Mont.)  Rev. 
Codes  1907,  sec.  8002;  (Wyo.)  Comp. 
Stats.  1910,  see.  4567;  Dambmann  t. 
White,  48  Cal.  439,  451. 


As  to  authorities  and  duties  of 
commissioner:  Kerr's  Cyc.  C.  C.  P., 
sec.  2026.  as  to  trial,  when  post- 
poned for  nonreturn  of  commission: 
Kerr's  Cyc.  C.  C.  P.,  sec.  2027. 

Utah. — Newton  v.  Brown,  1  Utah, 
287;  Homberger  v.  Alexander,  11 
Utah,  363,  40  Pac.  260. 

Washington. — Reformed  Presbyte- 
rian Church  v.  McMillan,  31  Wash. 
643. 


§  1600.    Interrogatories  may  be  Prepared,  or  may  be  Waived  by 
the  Parties — Oross-interrogatories  and  Settlement. 
The  party  moving  for  the  commission  must,  unless  it  is  waived 
by  the  other  party,  attach  to  the  notice  of  the  motion  the  inter- 
rogatories upon  which  he  desires  it  to  be  taken.    On  the  hearing 
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of  the  motion,  the  other  party  must  propose  such  cross-interroga- 
tories as  he  may  desire.  If  the  parties  do  not  agree  as  to  the 
form  of  the  interrogatories,  the  court  must  settle  their  form,  but 
such  agreement  or  settlement  does  not  preclude  either  party, 
when  the  deposition  is  offered  in  evidence,  from  interposing  any 
objection  to  any  interrogatory  except  as  to  the  form  thereof. 

The  settlement  of  interrogatories  may  be  had  at  the  time  of  the 
hearing  of  the  motion,  or  at  any  other  time  which  the  court  may 
appoint ;  but  the  moving  party  must,  if  he  request  it,  be  allowed 
two  days  within  which  to  propose  such  redirect  interrogatories 
as  the  cross-interrogatories  proposed  render  proper.  When 
agreed  upon  or  settled,  the  interrogatories  must  be  annexed  to  the 
commission ;  or,  when  the  parties  agree  to  that  mode,  or  the  court 
on  the  application  of  either  party,  after  a  hearing  had  upon  two 
days'  notice  to  the  opposite  party,  so  directs,  the  examination 
must  be  without  written  interrogatories.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2025;  amended  March  20,  1907,  (Cal.)  State. 
1907,  p.  733;  Kerr's  Stats.  &  Amdts.  1906-7,  p.  517. 

§  1601.    Deposition  of  Nonretddent  Witness,  on  Oral  Interroga- 
tories. 

When  a  party  shall  desire  to  take  the  evidence  of  a  nonresident 
witness,  to  be  used  in  any  cause  pending  in  this  state,  the  party 
desiring  the  same  (or  where  notice  shall  have  been  given  that  a 
commission  to  take  the  testimony  of  a  nonresident  witness  will 
be  applied  for,  the  opposite  party,  upon  giving  the  other  three 
days'  notice  in  writing  of  his  election  so  to  do),  may  have  a  com- 
mission directed  in  the  same  manner  as  provided  in  section  two 
thousand  and  twenty-four  of  C!ode  of  Civil  Procedure,  to  make 
such  evidence,  upon  interrogatories  to  be  propounded  to  the  wit- 
ness orally;  upon  the  taking  of  which  each  party  may  appear  be- 
fore the  commission,  in  person  or  by  attorney,  and  interrogate  the 
witness.  The  party  desiring  such  testimony  shall  give  to  the 
other  the  following  notice  of  the  time  and  place  of  taking  the 
same,  to  wit :  ten  days,  and  one  day  in  addition  thereto  (Sundays 
included)  for  every  three  hundred  miles'  travel  from  the  place  of 
holding  the  court  to  the  place  where  such  deposition  is  to  be 
taken. 

When  a  party  to  a  suit  shall  give  the  opposite  party  notice  to 
take  a  deposition  upon  oral  interrogatories,  and  shall  fail  to  take 
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the  same  accordingly,  unless  such  failure  be  on  account  of  the 
nonattendance  of  the  witness,  not  occasioned  by  the  fault  of  the 
party  giving  the  notice,  or  some  other  unavoidable  cause,  the  party 
notified,  if  he  shall  attend  himself  or  by  attorney,  agreeably  to  the 
notice,  shall  be  entitled  to  two  dollars  per  day  for  each  day  he 
may  attend  under  such  notice,  and  to  six  cents  per  mile  for  every 
mile  that  he  shall  necessarily  travel  in  going  to  and  returning  from 
the  place  designated  to  take  the  deposition,  to  be  allowed  by  the 
court  where  the  suit  is  pending  and  for  which  execution  may 
issue.* 

1  See  Kerp'B  Cyc.  C.  C.  P.,  sec.  2025%. 

§  1602.    Authority  and  Duties  of  Gommissioner. 

The  commission  must  authorize  the  commissioner  to  administer 
an  oath  to  the  witness  and  to  take  his  deposition  in  answer  to  the 
interrogatories,  or  when  the  examination  is  to  be  without  inter- 
rogatories, in  respect  to  the  question  in  dispute,  and  to  certify 
the  depositi9n  to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk,  if  there  be  one,  and  if  not,  to  the  judge  thereof,  and  for- 
warded to  him  by  mail  or  other  usual  channel  of  conveyance.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2D26;  (Cal.)  Stats.  1907,  p.  733;  Kerr's  Stats.  A 
Amdto.  1906-7,  p.  518. 

§  1603.    Trial,  When  Postponed  for  Reason  of  Nonreturn  of  Com. 
mission. 
A  trial  or  other  proceeding  must  not  be  postponed  by  reason  of 
a  commission  not  returned,  except  upon  evidence,  satisfactory  to . 
the  court,  that  the  testimony  of  the  witness  is  necessary,  and  that 
proper  diligence  has  been  used  to  obtain  it.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2027. 

§  1604.    Deposition,  by  Whom  Used. 

The  deposition  mentioned  in  this  article  may  be  used  by  either 
party  on  the  trial  or  other  proceeding,  against  any  other  party 
giving  or  receiving  the  notice,  subject  to  all  just  exceptions.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2028. 

§  1605.    Notice  Dispensed  With  Where  Witness  Besides  Out  of 
State,  When. 

In  all  cases  where  service  of  summons  has  been  had  by  publica- 
tion as  provided  by  law  and  after  default  has  been  duly  entered, 
41 
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and  it  appears  by  affidavit  that  the  residence  of  a  party  to  the  ac- 
tion is  unknown  and  the  witness  resides  out  of  the  state,  then  in 
such  cases  the  notice  provided  for  in  this  article  shall  be  dis- 
pensed with.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2029;  (Cal.)  SUta.  1907,  p.  110;  Kerr**  Stota.  A 
Amdts.  1906-7,  p.  51S. 

§  1606.    May  be  Bead  in  Evidence  by  Either  Party. 

A  deposition  taken  and  returned,  as  above  provided,  may,  pro-' 
vided  the  witness  continue  absent  or  in  case  of  his  death,  be  read 
in  evidence  by  either  party  at  any  stage  of  the  action  or  proceed- 
ing in  which  it  was  taken,  or  in  any  other  action  or  proceeding 
between  the  same  parties  or  their  privies  or  successors  in  interest 
upon  the  same  subject  and  is  then  deemed  the  evidence  of  the 
party  reading  it ;  but  the  court  may  exclude  the  same  if  it  appears 
that  the  taking  thereof  was  in  any  material  respect  unfair.^ 

1  Kerr'B  Cyc.  C.  C.  P.,  sec.  2022;  (CaL)  Stats.  1907,  p.  732;  Kerr's  Stats,  ft 
Amdts.  1906-7,  p.  516.  * 

§  1607.    Court  may  Order  Deposition  if  Adverse  Party  in  Default. 

If  an  adverse  party  is  in  default  for  not  appearing  and  answer- 
ing within  the  time  allowed  by  law  or  the  court,  or  if,  in  a  special 
proceeding,  some  or  all  of  the  parties  interested  have  not  ap- 
peared, the  court  may  authorize  a  deposition  to  be  taken  without 
the  service  of  any  affidavit  upon,  or  the  giving  of  any  notice  to, 
the  party  so  in  default  or  not  appearing,  or  may  provide  that 
notice  be  given  to  him  in  such  mode  as  to  the  court  may  seem 
proper.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  2023;  Sayles'  Tex.  Civ.  Stats.  1897,  art. 
(Cal.)  Stats.  1907,  p.  732;  Kerr's  2273;  (Utah)  Comp.  Laws  1907,  sees. 
Stats.  &  Amdts.  1906-7,  p.  517 ;   (Tex.)       3455-3460. 

§  1608.    Colorado — Sickness  of  Witness — ^Deposition — Continu- 
ance. 

If  any  witness,  residing  within  the  county  wherein  a  suit  is 
pending  before  a  justice,  is  unable  to  attend  on  account  of  age, 
sickness  or  other  cause,  it  is  lawful  for  the  justice  before  whom 
such  suit  shall  be  pending,  or  some  other  justice  of  the  county, 
to  take  the  deposition  of  such  witness  in  writing ;  and  the  justice 
before  whom  suit  is  pending  must  adjourn  the  trial  not  more  than 
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six  days  for  that  purpose,  and  give  both  parties  notice  of  the  time 
and  place  of  taking  such  deposition.^ 

1  (Colo.)  BeT.  Stats.  1908;  sec.  3^43. 

§  1609.    Colorado— DepositionB  from  Other  Counties. 

If  any  witness  whose  testimony  is  material  in  a  suit  pending 
before  a  justice,  reside  out  of  the  county  wherein  such  suit  is 
pending,  the  party  desiring  it  may  take  his  or  her  or  their  deposi- 
tion or  depositions  before  any  justice  of  the  peace  in  the  county 
in  which  such  witness  or  witnesses  reside,  and  the  deposition 
taken  in  conformity  thereto  may  be  given  in  evidence  in  said 
suit,  if  it  be  made  to  appear  that  the  opposite  party  had  reason- 
able notice  of  the  time  and  place  of  taking  such  depositions.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  Z744. 

§  1610.    Colorado — Subpoenas  for  Witnesses — ^Form. 

When  either  party  shall  require  the  attendance  of  a  witness, 
in  any  suit  pending  before  a  justice,  it  shall  be  the  duty  of  the 
justice  to  issue  a  subpoena  in  the  following  form  as  nearly  as  the 
case  will  admit,  viz.: 

State  of  Colorado, 
County, — ss. 

The  People  of  the  State  of  Colorado,  to  A  B : 

You  are  hereby  required  to  appear  before  me,  at  my , 

on  the day  of ,  at o'clock, ,  then  and  there, 

and  this  you  are  not  to  omit  under  the  penalty  of  the  law. 

Given  under  my  hand  and  seal  this  day  of  , 

19 . 

,  J  P.     [L.  S.]* 


1  (Colo.)  Bev.  Stats.  1908,  sec.  3745. 

§  1611.    Colorado — Subpoenas  for  Witnesses — Service. 

The  subpoena  may  be  served  by  a  constable,  or  any  person,  by 
reading  the  same  to  the  witness ;  but  no  mileage  shall  be  allowed 
to  the  person  serving  the  same.^ 

&  (Colo.)  Bey.  Stats.  1908;  see.  a745. 
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§  1612.    Colorado— Four  Witnesses  in  One  Subpoena* 

In  all  cases  where  a  justice  of  the  peace  is  required  to  issue  a 
subpoena  at  the  instance  of  either  party  to  a  suit  it  is  his  duty 
to  insert  the  names  of  four  witnesses  in  each  subpoena,  if  the 
])arty  demanding  the  same  shall  require  the  attendance  of  that 
number;  and  in  no  case  is  a  justice  of  the  peace  permitted  to 
charge  and  receive  pay  for  any  subpoena  commanding  the  cita- 
tion of  a  less  number,  where  as  many  as  four  are  required  by  the 
same  party  at  the  same  time  to  be  used  in  the  same  suit.^ 

1  (Colo.)  Rev.  Statfl.  1908,  sec.  3746. 

§  1613.    Colorado — Fees  Where  Two  Witnesses  to  One  Fact. 

Each  witness  so  summoned  is  entitled  to  the  fees  allowed  by 
law,  to  be  taxed  with  the  other  costs  of  the  suit,  and  paid  when 
the  debts  and  costs  are  collected ;  but  if  more  than  two  witnesses 
shall  be  sworn  in  iany  case  to  testify  to  one  fact,  on  the  same 
side,  the  party  requiring  such  extra  witnesses  shall  be  at  the 
whole  expense  of  procuring  the  same;  but  no  such  fee  shall  be 
taxed  by  the  justice,  unless  claimed  by  the  witness  attending.^ 

1  (Colo.)  Bev.  Stats.  1908,  jec.  3747. 

§  1614.    Colorado — ^Attachment  for  Witnesses — ^Fine. 

In  all  cases  where  a  witness  shall  be  duly  served  with  a  subpoena, 
and  shall  fail  to  attend  at  the  trial,  conformably  thereto,  the 
justice  shall  have  power  to  issue  an  attachment,  directed  to  any 
constable  of  the  county,  commanding  him  forthwith  to  bring 
before  such  judge  the  body  of  such  witness  so  failing  to  attend 
as  aforesaid,  to  show  cause  why  he  should  not  be  fined  for  a  con- 
tempt; and  on  the  appearance  of  such  witness  on  such  attach- 
ment, it  shall  be  lawful  for  the  justice  of  the  peace  to  fine  him  in 
any  sum  not  less  than  one  dollar  nor  more  than  ten  dollars,  or 
wholly  discharge  him  if  satisfactory  excuse  be  made.* 

1  (Colo.)  Rev.  stats.  1908,  sec.  3753. 

§  1615.    Affidavit  for  Examination  of  Witness— Form. 

[Title  of  Court  and  Cause.] 

,  being  duly  sworn,  deposes  and  says: 

I.    I  am  the  plaintiff  in  the  above-entitled  action, 

II.  The  summons  in  said  action  has  been  served.  -^— —  is 
a  witness  material  and  necessary  for  me  on  the  trial  of  said  ac- 
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tion,  without  the  benefit  of  whose  testimony  I  cannot  safely  pro- 
ceed to  triftl ;  said  witness  resides  in  the  county  of ,  and 

is  about  to  leave  said  county  where  said  action  is  pending  and  is 
to  be  tried,  and  will  probably  continue  absent  when  his  testimony 
is  required  [or  state  other  facts  showing  that  the  case  is  within 
section  2085,  Code  of  Civil  Procedure], 

III.    I  am  informed  and  verily  believe  that  it  is  the  intention 

of  said  witness  to  depart  frol^  said  county  on  the  day  of 

,  19 .    I  was  not  aware  of  his  intended  departure  in 

time  to  give  five  days'  notice  of  the  time  and  place  of  taking  his 
deposition;  and  the  attorneys  for  the  said  defendant  reside  at 
,  in  said  county. 

[Sworn  to,  and  signed.] 

§  1616.    Order  Shortening  Time  of  Notice — ^Form. 

Good  cause  being  shown  therefor,  it  is  hereby  ordered  that  the 
time  of  giving  the  foregoing  notice  is  hereby  shortened  to  two 
days. 

[Date.] 


Judge. 

§  1617.    Notice  of  Taking  Deposition— Form. 

[Title  of  Court  and  Cause.] 
You  will  please  take  notice  that  the  depositions  of 


and  ,  on  behalf  of  the  plaintiffs  in  the  above-entitled 

action,  to  be  used  on  the  trial  thereof,  will  be  taken  before 

,  a  notary  public  in  and  for  the  county  of ,  in 

the  state  of ,  at  his  oflSce  in  the  city  of ,  county 

of ,  on  the day  of ,  A.  D.  ,  between 

the  hours  of A.  M.,  and P.  M.,  of  that  day,  and  if  not 

completed  on  that  day,  the    taking  will  be  continued  from  day 
to  day  successively  thereafter,  and  over  Sundays,  at  the  same 
place,  until  completed. 
And  you  will  further  take  notice  that  the  annexed  is  a  copy 

of  an  affidavit  of ,  one  of  the  said  plaintiffs,  showing  that 

the  case  is  one  mentioned  in  section  2021  of  the  California  Code 
of  Civil  Procedure. 

[Date  and  address.] 


Attorney  for  Plaintiffs. 
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§  1618.    Affidavit  on  Motion  for  Commission — ^Form. 

[Title  of  Court  and  Cause.] 

,  the  plaintiff  in  the  above-entitled  action,  being  duly 

sworn,  deposes  and  says  that  the  summons  in  the  said  action  has 
been  served,*  and  that is  a  witness  material  and  neces- 
sary for  the  said  [plaintiff]  on  the  trial  of  the  said  action,  with- 
out the  benefit  of  whose  testimony  the  said  [plaintiff]  cannot 
safely  proceed  to  trial;  that  said  witness  resides  in  the  city  of 

,  in  the  county  of  ,  in  the  state  of  , 

and  is  out  of  this  state,  and  will  continue  absent  when  his  testi- 
mony is  required. 

[Sworn  to  and  signed.] 

§  1619.    Notice  of  Motion  for  Commission — ^Form. 

[Title  of  Court  and  Cause.] 

The  defendant  and  his  attorney  will  please  take  notice  that 
upon  the  within  affidavit,  and  upon  the  complaint  and  the  papers 
filed  in  the  above-entitled  action,  I  shall    move  this  honorable 

court,  at  the  courtroom  thereof,  in  the  county  of  ,  on 

the  third  day  of ,  A.  D. ,  at  the  opening  of  the  court 

on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  that 
a  commission  issue  out  of  and  under  the  seal  of  this  honorable 

court  to  take  the  testimony  of ,  a  witness  residing  out 

of  this  state,  directed  to  some  proper  person  residing  at  the  city 

of ,  in  the  state  of ,  then  and  there  to  be  selected 

and  appointed  by  the  judge  of  this  court. 

[Date.] 


Attorney  for  Plaintiff. 


§  1620.    Stipulation  to  Take  Deposition— Form. 

[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  that  the  deposition  of ,  a  wit- 
ness on  behalf  of  the  [plaintiff]  in  the  above-entitled  action,  may 

be  taken  before ,  a  notary  public  [or  any  other  office  or 

person  agreed  upon]  in  and  for  the  county  of ,  in  this 

state,  at  his  office  in  said  county  on  the  third  day  of , 

,  between  the  hours  of A.  M.,  and P.  M.,  of  that  day, 
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and  if  not  completed  on  that  day,  may  be  continued  from  dav 
to  day  thereafter  and  over  Sundays,  at  the  same  place,  until  com- 
pleted. And  when  so  taken,  the  said  deposition  may  be  used  on 
the  trial  of  said  action,  subject  to  the  same  objections  [except 
as  to  the  form  of  interrogatories]  as  if  the  said  witness  were  there 
personally  present  and  testifying  therein. 

[Date.] 


Attorney  for  Defendant. 


§  1621.    Order  for  Commission  to  Issue — Form. 

[Title  of  Court  and  Cause.] 

Upon  reading  and  filing  the  affidavit  of  ,  and  upon 

the  files,  papers,  and  records  in  this  action,  and  due  proof  of 
service  of  notice  having  been  made  and  filed,  on  motion  of 
— : ,  attorney  for  the  defendant  in  said  action. 

It  is  ordered  that  a  commission  issue  out  of  and  under  the  seal 

of  this  court  directed  to ,  a  person  agreed  upon  between 

the  parties,  residing  at  the  city  of ,  county  of , 

in  the  state  of ,  to  take  the  testimony  of ,  re- 
siding at  the  same  place,  as  a  witness  on  behalf  of  the  defendant, 
upon  such  proper  interrogatories,  direct  and  cross,  as  the  respec- 
tive parties  may  prepare,  to  be  settled,  if  the  parties  shall  disagree 

as  to  their  form,  by  the  undersigned,  on  the day  of , 

,  at o'clock  in  the  forenoon,  at  the  courtroom  of  this 


court. 


Justice  of  the  Peace, Township. 

§  1622.    Commission  to  Take  Testimony— Form. 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  to ,  Greeting: 

"Whereas,  it  appears  to ,  justice  of  the  peace. 


township,    of  the    county    of  ,  state    of  ,   that 

,  of  the  city  of ,  in  the  state  of ,  is  a 

material  witness  in  a  certain  action  now  pending  in  said  court, 

between ,  plaintiflE,  and ,  defendant,  and  that  the 

personal  attendance  of  said  witness  cannot  be  procured  at  the  trial 
of  the  said  action,  we,  in  confidence  of  your  prudence  and  fidelity. 
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have  appointed  you,  and  by  these  presents  do  appoint  you,  a  com- 
missioner to  examine  said  witness,  and  therefore  we  authorize  and 
empower  you,  at  certain  days  and  places,  to  be  by  you  for  that 
purpose  appointed,  diligently  to  examine  said  witness  on  the 
interrogatories  annexed  to  his  commission,  and  upon  his  oath, 
first  taken  before  you,  and  cause  the  said  examination  of  the  said 
witness  to  be  reduced  to  writing  and  signed  by  the  same  witness 
and  by  yourself,  and  then  return  the  same  annexed  to  this  com- 
mission, unto  our  court  aforesaid,  with  all  convenient  speed,  in- 
closed under  your  seal. 

Witness,  ,    justice  of    the    peace  in    the  county  of 

,  this day  of ,  A.  D. . 

§  1623.    Deposition— Form. 

[Title  of  Court  and  Cause.] 

Be  it  remembered,  that,  pursuant  to  the  stipulation  [commis- 
sion or    notice]    hereunto    annexed,  and  on  the    third  day  of 

, ,  at  my  ofiSce,  in  the  county  of ,  state  of 

-,  before  me, ,  a  notary  public  in  and  for  the  said 


county  of ,  duly  appointed  and  commissioned  to  admin- 
ister oaths,  etc.,  personally  appeared ,  a  witness  produced 

on  behalf  of  the  plaintiff  in  the  above-entitled  action  now  pending 
in  the  said  court,  who,  being  first  by  me  duly  sworn,  was  then 

and  there  examined  and  interrogated  by ,  of  counsel  for 

the  said  plaintiff,  and  by ,  of  counsel  for  tfie  said  de- 
fendant, and  testified  as  follows  [here  follow  the  questions  and 
answers]. 

§  1624.    Certificate  of  Commissioner— Fonn. 

[Title  of  Court  and  Cause.] 

State  of  California, 
County, — ss. 

,  a  notary  public  in  and  for  said  county,  do  hereby 

certify  that  the   witness ,  in  the   foregoing   deposition 

named,  was  by  me  duly  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  said  cause ;  that  said  deposi- 
tion was  taken  at  the  time  and  place  mentioned  in  the  annexed 
stipulation  [commission  or  notice],  to  wit,  at  my  office  in  said 


649  EVIDENCB.  §  1625 

county  of ,  in  the  state  of ,  and  on  the day 

of , ,  between  the  hours  of A.  M.,  and P.  M., 

of  that  day ;  that  said  deposition  was  reduced  to  writing  by  me., 
and  when  completed  was  by  me  carefully  read  to  said  witness, 
and  being  by  him  corrected,  was  by  him  subscribed  in  my  pres- 
ence. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  seal  of  office,  this day  of , . 


Notary  Public. 

§  1625.    Certificate   of  Mailing— Indorsed   on   the   Envelope — 
Form. 

[Title  of  Court  and  Cause.] 

Deposited  in  the  postoffice  at ,  and  the  postage  thereon 

paid  by  me,  this day  of  — ^ , . 


Commissioner. 
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AETICLE  XXn. 

WITNESS'  FEBSw 
9  1626.    Witness'  fees. 
S  1626a.  Washington— Witness'  fees. 
§  1626b.  Oregon — Witness*  fees. 
§  1626c.  Colorado — ^Witness'  fees. 

§  1626.    Witness'  Fees. 

Witness'  fees  are  allowed  as  follows: 

For  each  day's  attendance  upon  a  justice *s  court,  in  civil  cases 
only,  when  legally  required  to  attend,  per  day,  one  dollar. 

For  each  mile  actually  traveled,  in  civil  cases  only,  in  a  justice's 
court,  in  going  only,  ten  cents. 

Witnesses  in  civil  cases  may  demand  the  payment  of  their 
mileage  and  fees  for  one  day,  in  advance,  and  when  so  demanded 
shall  not  be  compelled  to  attend  until  the  same  shall  have  been 
paid.* 

1  Kerr's  Cyc.  Pol.  Code,  see.  4300g;  amended  March  25,  1909,  (Cal.)  Stats. 
1909,  p.  765. 

§  1626a.    Washington— Witness'  Fees. 

Witnesses  shall  receive  for  each  days'  attendance  in  all  courts 
of  this  state,  besides  mileage  at  ten  cents  per  mile  each  way,  two 
dollars.* 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  497. 

§  1626b.    Oregon— Witness' Fees. 

The  fees  of  witnesses  shall  be  as  follows:  For  each  day*s  attend- 
ance on  a  court  of  record,  two  dollars;  for  each  day's  attendance 
before  a  justice  of  the  peace,  referee,  sheriflf,  or  other  officer,  one 
dollar  and  fifty  cents.* 

I  Lord's  Or.  Laws,  sec.  3147. 

§  1626c.    Golorado— Witness'  Fees. 

Witnesses  shall  receive  for  attending  before  a  justice  of  the 
peace  or  police  magistrate  the  following  fees,  to  wit :  In  counties  of 
the  first  class,  fifty  cents  per  day ;  second  class,  seventy-five  cents  per 
day ;  third  class,  one  dollar  per  day ;  fourth  class,  two  dollars  per 
day ;  fifth  class,  two  dollars  per  day.* 

1  (Colo.)  Eev.  Stats.,  sec.  2542. 
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CHAPTER  LXT. 

SUBMISSION  TO  JURY. 
AETICLE  I. 

HOW  SUBMITTED. 

S  1627.  Admonition  to  jury  on  separation. 

S  1628.  Jury  to  take  papers  and  exhibits  and  notes  of  teetimonj  into  jury- 
room. 

i  1629.  Foregoing  discretionary  with  the  trial  court. 

§  1630.  Betirement  for  deliberation. 

S  1631.  Jury  may  return  to  court  for  further  instructions. 

S  1632.  Procedure  where  juror  becomes  sick  or  unable  to  perform  his  duty. 

S  1633.  Powers  of  court  while  jury  deliberating-^Sealed  verdict. 

§  1627.    Admonition  to  Jury  on  Separation. 

If  the  jury  are  permitted  to  separate,  either  during  the  trial  or 
after  the  case  is  submitted  to  them,  they  shall  be  admonished  bj' 
the  court  that  it  is  their  duty  not  to  converse  with,  or  suffer  them- 
selves to  be  addressed  by  any  other  person,  on  any  subject  of  the 
trial,  and  that  it  is  their  duty  not  to  form  or  express  an  opinion 
thereon  until  the  case  is  finally  submitted  to  them.^ 

1  (Cal.)  Kerr's  Oyc.  C.  C.  P.,  sec.  Young,  15  Neb.  628,  19  N.  W.  487; 

611;   (Tex.)  Sayles'  Tex.  Civ.  Stats.  Burke   v.    Magee,   27   Neb.    157,   42 

1897,  arte.  1306,  1638;  (Idaho(  Bev.  N.   W.   890;    C.  B.   &  Q.   E.   Co.   v. 

Codes,  sec.  4387;  (Mont.)  Bev.  Codes  Gora«ke,  32  Nebt  91,  48  N.  W.  879; 

1907,  sec.  6748;  (Utah)  Comp.  Laws  Ogg  v.  Shehan,  17  Neb.  323,  22  N. 

1907,  sec.  3153;  (Wyo.)  Comp.  Stats.  W.  556. 

1910,  sec.  4502;   (Okl.)  Comp.  Laws  ohlo   St.— Wright  ▼.   Birchfleld,   3 

1909,  sec.  6371;  (Neb.)  Cobbey's  Ann.  ohio   St.   53;    Cantwell   v.   State,    18 

Stats.,   sec.    1922;    (Kan.)    Dasaler's  Ohio   St.   477;   Armleder    v.    Liber- 

Gen.  Stats.  1909,  sec.  6472;  (N.  M.)  n^an,  33  Ohio  St.  77. 
Comp.  Laws  1897,  sec.  3267. 

Nebraska. — Ives     v.     Norris,     13 
Neb.  255,  13  N.  W.  276;  Wilson  ▼. 

§  1628.    Jury  to  Take  Papers  and  tlzhibitB  and  Notes  of  Testi- 
mony into  Jury-room. 

Upon  retiring  for  deliberation  the  jury  may  take  with  them  all 
papers  which  have  been  received  as  evidence  in  the  cause,  except 
depositions,  or  copies  of  such  papers  as  ought  not,  in  the  opinion 
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of  the  court,  to  be  taken  from  the  person  having  them  in  posses- 
sion ;  and  they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves  or  any  of  them, 
but  none  taken  by  any  other  person.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  612. 
See  Cockrill  v.  Hall,  76  Cal.  192,  196, 
18  Pac.  318;  McLean  v.  Crow,  S8 
Cal.  644,  648,  26  Pac.  596;  Powley 
V.  Swensen,  146  Cal.  471,  481,  80 
Pac.  722;  Castor  v.  Bernstein,  2  Cal. 
App.  703,  70  Pac.  244. 

Idaho. — Soars  v.  Lydon,  5  Idaho, 
358,    49    Pac.    122. 

As  to  what  papers  the  jury  may 
take  with  them:  (Cal.)  Kerr's  Cyc. 
Pen.  Code,  sec.  1137;  (Nev.)  Cut- 
ting's  Comp.   Laws,   sec.   4358;    (N. 


D.)  Bev.  Codes  1905,  sec.  10,033; 
(Idaho)  Bev.  Codes,  sec.  7902; 
(Mont.)  Bey.  Codes  1907,  sec.  9313; 
(8.  D.)  Comp.  Laws  1910,  sec.  301, 
p.  708;  (Utah)  Comp.  Laws  1907, 
sec.  4881;  (Okl.)  Comp.  Lawn  1909, 
sec.  6864;  Powley  v.  Swensen,  146 
Cal.  481,  80  Pac.  722. 

Idaho.— ^tate  y.  Crea,   10  Idaho, 
Sa,  76  Pac.  780. 

Montana. — State     y.     Allen,     23 
Mont.  119,  67  Pac  726. 


§  1629.    Foregoing  Discretionary  With  the  Trial  Court. 

Permitting  the  jury  to  take  papers  to  the  jury-room  is  a  matter 
of  discretion  with  the  trial  court.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  612;  McLean  y.  Crow,  68  Cal.  644,  648,  26 
Pac.  696. 


§  1630.    Retirement  for  Deliberation. 

When  the  case  is  finally  submitted  to  the  jury,  they  may  decide 
in  court  or  retire  for  deliberation ;  if  they  retire,  they  must  be  kept 
toj?ether,  in  some  convenient  place,  under  charge  of  an  officer,  until 
at  least  three-fourths  of  them  agree  upon  a  verdict  or  are  dis- 
charged by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  them  under  his  charge  must  not  suffer  any  communication 
to  be  made  to  them,  or  make  any  himself,  except  to  ask  them  if 
they  or  three-fourths  of  them  are  agreed  upon  a  verdict,  and  he 
must  not,  before  the  verdict  is  rendered,  communicate  to  any  per- 
son the  state  of  their  deliberations,  or  the  verdict  agreed  upon.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
613;.  (Ariz.).  Bev.  Stats.  1901,  sec. 
2088;  (N.  D.)  Rev.  Codes  1905,  sec. 
8425;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1304;  (Idaho)  Rev.  Codes, 


sec.  6750;  (Utah)  Comp.  Laws 
1907,  eec.  3155;  (Wyo.)  Comp.  Stats. 
1910,  sec.  4501;  (Okl.)  Comp.  Laws 
1909,  sec.  6371;  (Neb.)  Oobbey's 
Ann.  Stats.,  sec.  1922;  (Kan.)  Dass- 


sec.  4389;  (Mont.)  Rev.  Codes  1907,      ler's    Gon.     Stats.    1909,   sec.   6472; 
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(Colo.)  Mills'  Ann.  QHis.  1905,  sec. 
2659;  (N.  M.)  Comp.  Laws  1897,  see. 
3267. 

Ohio  8t— Wright  ▼.  Birchfleld,  3 
Ohio  St.  53;  Cantwell  v.  State,  18 
Ohio  St.  477;  Armleder  t.  Litter- 
man,  33  Ohio  St.  77;  Huls  t.  State, 
35  Ohio  St.  421. 

As  to  juries  to  be  supplied  with 
food  and  lodging:  (Cal.)  Kerr's 
Cyc.  Pen.  Code,  sec.  1136;  (Nev.) 
Cutting's    Comp.    Laws,    see.    435'7; 


(N.  D.)  Rev.  Codes  1905,  see, 
10,020;  (Idaho)  Beir.  Codes,  see. 
7901;  (Mont.)  Rev.  Codes  1907,  sec. 
9311;  (S.  P.)  Comp.  Laws  1910,  see. 
390,  p.  708;  (Utah)  Comp.  Laws 
1907,  see.  4880;  (Okl.)  Comp.  Laws 
1909,  sec.  6863. 

Kortb  Dakota. — State  ▼.  Rosen- 
enans,  9  N.  D.  163,  82  N.  W.  422; 
State  T.  Church,  7  N.  D.  289,  64  N. 
W.  152, 


§  1631.    Jury  may  Beturn  to  Court  for  Further  Instnictioxm. 

After  the  jury  have  retired  for  deliberation,  if  there  be  a  dis- 
agreement between  them  as  to  any  part  of  the  testimony,  or  if  they 
desire  to  be  informed  of  any  point  of  law  arising  in  the  cause,  they 
may  require  the  oflBcer  to  conduct  them  into  court.  Upon  their 
being  brought  into  court,  the  information  required  must  be  given 
in  the  presence  of,  or  after  notice  to,  the  parties  or  counsel.^ 


1  (Cal.)  Kerr's  Oyc.  C.  C.  P.,  see. 
614;  (Ariz.)  Itev.  Stats.  1901,  see. 
2088;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1308;  (Idaho)  Rev.  Codes, 
see.  4390;  (Mont.)  Rev.  Codes  1907, 
sec.  6751;  (Utah)  Comp.  Laws  1907, 
sec.  3156;  (Wyo.)  Comp.  Stats.  1910, 
see.  4503;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1922,  note;  (Kan.)  Dase- 
ler's  Gen.  Stats.  1909,  sec.  6471. 

Ae  to  return  of  jury  for  infor- 
mation: (Cal.)  Kerr's  Cyc.  Pen. 
Code,  see.  1138;  (Nev.)  Cutting's 
Comp.  Laws,  sec.  4360;  (N.  D.)  Rev. 


Codes  1905,  see.  10,034;  (Idaho) 
Rev.  Codes,  sec.  7903;  (Mont.) 
Rev.  Codes  1907,  sec.  9314;  (S.  D.) 
Comp.  Laws  1910,  sec.  392,  p.  708; 
(Utah)  Comp.  Laws  1907,  sec.  4882; 
(Okl.)   Comp.  Laws  1909,  sec.  6865. 

Idaho. — State  v.  Bland,  9  Idaho, 
796,  76  Pac.  780. 

Montana. — State     v.     Fisher,     23 
Mont.  540,  59  Pac.  922. 

XTtah. — State  v.  Keesler,  15  Utah, 
142,  49  Pac  293. 


§  1632.   Procedure  Where  Juror  Becomes  Sick  or  Unable  to  Per- 
form His  Duty. 

If,  after  the  impaneling  of  the  jury,  and  before  the  verdict,  a 
juror  becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case  the  trial  may 
proceed  with  the  other  jurors  with  the  consent  of  the  parties,  or 
another  juror  may  be  sworn  and  the  trial  begin  anew;  or  the  jury 
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may  be  discharged   and  a  new  jury  then   op   afterward  be  im- 
paneled.^ 


1  (Cal.)  Eerr'8  Cyc.  C.  C.  P.,  sec. 
615;  (Idaho)  Bev.  Codes,  sec.  4391; 
(Mont.)  Bev.  Codes  1907,  »ec.  6752; 
(Utah)  Comp.  Laws  1907,  sec.  3157; 
(Wyo.)  Comp.  Stats.  1910,  sec.  4504. 
See  Seaman  t.  Mariani,  1  Cal.  336, 
337. 

Ohio  St.— Wells  V.  Martin,  1  Ohio 
St.  386;  Mitchell  v.  State,  42  Ohio 
St  383. 

As  to  juror,  after  retirement, 
taken    sick,   jury    to   be    discharged: 


(Cal.)  Kerr's  Cyc.  Pen;  Code,  sec. 
1139;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  4361;  (N.  D.)  Bev.  Codes  1905, 
sec.  10,035;  (Idaho)  Bev.  Codes, 
sec.  7904;  (Mont.)  B^v.  Codes  1907*, 
sec.  9315;  (S.  D.)  Comp.  Laws  1910, 
sec.  393,  p.  708;  (Utah)  Comp.  Laws 
1907,  sec.  4883;  (Okl.)  Comp.  Laws 
1909,  sec.  6866. 

Montana. — State     t.     Eeerl,     33 
Mont.  510,  85  Pac.  863. 


§  1633.    Powers  of  Court  While  Jury  Deliberating— Sealed  Ver- 
dict. 

While  the  jury  are  absent,  the  court  may  adjourn  from  time  to 
time,  in  respect  to  other  business;  but  it  is  nevertheless  open  for 
every  purpose  connected  with  the  cause  submitted  to  the  jury  until 
a  verdict  is  rendered  or  the  jury  discharged.  The  court  may  di- 
rect the  jury  to  bring  in  a  sealed  verdict,  at  the  opening  of  the 
€ourt,  in  case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
617;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1315;  (Idaho)  Bev.  Codes, 
sec.  4393;  (Mont.)  Rev.  Codes  1907, 
sec.  6754;  (Utah)  Comp.  Laws  1907, 
sec.  3159;  (Kan.)  Dassler's  Ghen. 
Stats.  1909,  sec.  6472.  See  Johnson 
v.  Pacific  C.  Co.,  50  Cal.  648,  649; 
People  ex  rel.  Gesford  v.  Superior 
Court,  114  Cal.  466,  478,  46  Pac.  383. 

As  to*  court  adjourning  during  ab- 


sence of  jury,  but  open  for  all  pur- 
poses connected  with  cause:  (Cal.) 
Kerr's  Cyc.  Pen.  Code,  sec.  1142; 
(Nev.)  Cutting's  Comp.  Laws,  "sec. 
4364;  (N.  D.)  Bev.  Codes  1905,  sec. 
10,038;  (Idaho)  Bev.  Codes,  sec. 
7907;  (Mont.)  Bev.  Codes  1907,  sec. 
9318;  (S.  D.)  Comp.  Laws  1910,  sec. 
396,  p.  708;  (Utah)  Comp.  Laws 
1907,  sec.  4886. 
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ARTICLE  n. 

VEBDICT  OF  JUEY. 

§  1G34.  Verdict — ^How  rendered. 

S  1635.  Informal  verdict — How  corrected. 

§  1636.  Judgment  on  verdict — ^When  entered. 

§  1637.  General  and  special  verdicts  defined. 

§  1638.  When  a  general  or  special  verdict  may  be  rendered* 

§  1639.  Oregon — ^Verdict  of  jury — How  given. 

§  1640.  Verdict  for  plaintiff— Form. 

§  1641.  When  prevented  from  giving  verdict  the  cause  may  be  again  tried. 

§  1642.  Verdict  in  actions  for  recovery  of  money  or  on  establishing  counter- 
claim. 

§  1643.  Verdict  against  defendant  on  counterclaim — ^Fornu 

8  1644.  Verdict  for  defendant  on  counterclaim — ^Form. 
S  1645.  Practice  where  special  verdict  is  desired. 

§  1646.  Verdict  on  special  issues — Form. 

§  1647.  General  verdict  for  plaintiff  for  damages — ^Form. 

9  1648.  General  verdict  for  defendant — ^Form. 
§  1649.  Verdict  in  replevin  for  plaintiff — Form. 

S  1650.     Verdict  in  replevin  for  defendant — Form, 
S  1651.     Entry  of  verdict  in  docket — Form. 

§  1634.    Verdicl^-How  Bendered. 

When  the  jury,  or  three-fourths  of  them,  have  agreed  upon  a 
verdict,  they  must  be  conducted  into  court,  their  names  called  by 
the  justice,  and  the  verdict  rendered  by  the  foreman;  the  verdict 
must  be  in  writing,  signed  by  the  foreman,  and  must  be  read  by 
the  justice  to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  justice  asking  each  juror  if  it  is  his  verdict ;  if  upon 
such  inquiry  or  polling,  more  than  one-fourth  of  the  jurors  dis- 
agree thereto,  the  jury  must  be  sent  out  again,  but  if  no  such  dis- 
agreement be  expressed,  the  verdict  is  complete  and  the  jury  dis- 
charged from  the  case.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  &ec. 
618;  (Ariz.)  Eev.  Stats.  1901,  sec. 
2089;  (N.  D.)  Bev.  Codes  1905,  sec. 
8426;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1322;  (Wash.)  B.  &  B. 
Codes,  sec.  1854;  (Idaho)  Bev. 
Codes,  sec.  4394;  (Mont.)  Bev. 
Codes  1907,  sec.  6755;  (Utah)  Comp. 


Laws  1907,  sec.  3160;  (Wyo.)  Comp. 
Stats.  1910,  sec.  4507;  (Okl.)  Comp. 
Laws  1909,  sec.  6372 ;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1923;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  6473; 
(Colo.)  Mills'  Ann.  Stats.  1905,  setj. 
2658;  (N.  M.)  Comp.  Laws  1897, 
sec.   3267.    See   Greenbcrg   y.   Hoff, 
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80  Cal.  81,  82,  22  Pae.  69;  Ib 
Matter  of  Keithley,  134  Cal.  9,  11, 
66  Pac.  5;  Blum  y.  Pate,  20  Cal.  69, 
71. 

Olilo  St.— Hardy  ▼.  State,  19  Ohio 
St.  579;  State  v.  Haverstick,  23  Ohio 
St.  626. 

As  to  return  of  jury:  (Cal.) 
Kerr's  Cyc.  Pen.  Cod«,  sec.  1174; 
(Nev.)  Cutting's  Comp.  Laws,  see. 
4367;  (N.  D.)  Bev.  Codes  1905,  sec. 
10,039;  (Idaho)  Bev.  Codes,  sec. 
7915;  (Mont.)  Bev.  Codes  1907,  sec. 
9319;  (S.  D.)  Camp.  Laws  1910,  sec. 
397,  p.  708;  (Okl.)  Comp.  Laws 
1909,  sec.  6870. 

As  to  appearance  of  defendant: 
(Cal.)  Kerr's  Cyc.  Pen.  Code,  sec. 
1148;  (Nev.)  Cutting's  Comp.  Laws, 


see.  4368;  (N.  D.)  Bev.  Codes  1905, 
sec.  10,040;  (Idaho)  Bev.  Codes, 
sec.  7916;  (Mont)  Bev.  Codes  1907, 
sec.  9320;  (S.  D.)  Comp.  Laws  1910, 
s«c.  398,  p.  708;  (OkL)  Comp.  Law* 
1909,  sec  6871,  note. 

Idabo. — State  v.  Watkins,  7  Idaho, 
85,  59  Pac.  1106.- 

As  to  manner  of  taking  verdict: 
(Cal.)  Kerr's  Cyc.  Pen.  Code,  sec. 
1149;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  4369;  (Ariz.)  Bev.  Stats.  1901, 
sec.  1197;  (N.  D.)  Bev.  Codes  1905, 
sec.  10,041;  (Idaho)  Bev.  Codes,  sec 
7917;  (Mont.) -Bev.  Codes  1907,  sec 
9321;  (S.  D.)  Comp.  Laws  1910,  see. 
399-404,  p,  709;  (Okl.)  Comp.  Law* 
1909,  sec.  6873. 


§  1635.   Informal  Verdict — ^How  Corrected. 

When  the  verdict  is  announced,  if  it  is  informal  or  insufficient, 
in  not  covering  the  issue  submitted,  it  may  be  corrected  by  the  jury 
under  the  advice  of  the  court,  or  the  jury  may  be  ag^n  sent  out.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
619;  (Ariz.)  Bev.  Stats.  1901,  sec. 
2088;  (N.  D.)  Bev.  Codee  1905,  sec. 
8427;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1322;  (Wash.)  B.  &  B. 
Codes,  sec.  1854;  (Idaho)  Bev.  Codes, 
sec.  4395;  (Mont.)  Bev.  Codes  1907, 
sec.  6756;  (Utah)  Comp.  Laws  1907, 
sec.  3161;  (Okl.)  Comp.  Laws  1909, 
sec.    6372;     (Neb.)    Cobbey's    Ann. 


Stats.,  sec.  1923;  (Kan.)  Dassler's 
Gen,  Stats;  1909,  sec.  6473;  (Colo.) 
Mills*  Ann.  Stats.  1905,  sec.  2658; 
(N.  M.)  Comp.  Laws  1897,  sec.  3267. 
See  Muller  v.  JeweU,  66  Cal.  216, 
217,  5  Pac.  84. 

• 

Idaho. — Johnson  v.  Fraser,  2  Ida- 
ho, 404,  18  Pac  48;  Fox  v.  West, 
1  Idaho,  782. 


§  1636.    Judgment  on  Verdict— When  Entered. 

When  a  trial  by  jury  has  been  had,  judgment  must  be  entered 
by  the  justice,  at  once,  in  conformity  with  the  verdict.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  891;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3646;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2092;  (N.  D.)  Eev.  Codes 
1905,  sec.  8436;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  1641;  (Wash.) 
R.  &  B.  Codes,  sec.  1854;  (Idaho) 
Eev.  Codes,  sec.  4727;    (Mont.)  Bev. 


Codes  1907,  sec.  7048;  (S.  D.)  Comp. 
Laws  1910,  sec.  74,  p.  546;  (Utah) 
Comp.  Laws  1907,  sec.  3725;  (Neb.) 
Coblbey's  Ann.  Stats.,  sec.  1944;  Mont- 
gomery V.  Superior  Court,  68  CaL 
407,  411,  9  Pac.  720;  Webster  v. 
Hanna,  102  CaL  177^  180,  36  Pac. 
421. 
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§  1637.    Oeneral  and  Special  Verdicts  Defined. 

The  verdict  of  a  jury  is  either  general  or  special.  A  general 
verdict  is  that  by  which  they  pronounce  generally  upon  all  or  any 
of  the  issues,  either  in  favor  of  the  plaintiflP  or  defendant.  A 
special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leav- 
ing the  judgment  to  the  court.  The  special  verdict  must  present 
the  conclusions  of  fact  as  established  by  the  evidence,  and  not  the 
evidence  to  prove  them ;  and  those  conclusions  of  fact  must  be  so 
presented  as  that  nothing  shall  remain  to  the  court  but  to  draw 
from  them  conclusions  of  law.^ 

1  See  Kerr's  Cyc.  C.  0.  P.,  see.  624;      210;  Matter  of  Keithley,  134  Cal.  9^ 
Matter  of  Sanderson,  74  Cal.  199, 208 ;       Ih 
Montgomery  v.  Sayre,  91  Cal.  206, 

§  1638.    When  a  Gteneral  or  Special  Verdict  may  be  Sendered. 

In  an  action  for  the  recovery  of  money  only,  or  specific  real 
property,  the  jury,  in  their  discretion,  may  render  a  general  or 
special  verdict.  In  all  other  cases  the  court  may  direct  the  jury 
to  find  a  special  verdict  in  writing,  upon  all,  or  any  of  the  issues, 
and  in  all  cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The  special 
verdict  or  finding  must  be  filed  and  entered  upon  the  minutes. 
Where  a  special  finding  of  facts  is  inconsistent  with  the  general 
verdict,  the  former  controls  the  latter,  and  the  court  must  give 
judgment  accordingly^* 

X  Kerr's  Cyc.  C.  C.  P.,  sec.  625;  amended,  (Cal.)  Stats.  1909,  p.  193, 

§  1639.    Oregon — ^Verdict  of  Jury — ^How  Given. 

When  the  jury  have  agreed  upon  a  verdict,  they  must  deliver 
the  same  to  the  justice  publicly,  who  must  enter  it  in  his  docket.* 

1  Lord's  Or.  Laws,  sec.  2489. 

§  1640.  Verdict  for  PlaintifT— Form. 

[Title  of  Court  and  Cause.] 

We,  the  jury  in  the  above-entitled  cause,  hereby  find  for  the 
plaintiff. 

Signed: , 

Foreman. 
42 
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§  1641.    When  Prevented  from  Giving  Verdict  the  Cause  may 
be  Again  Tried. 

In'  all  cases  where  the  jury  are  discharged,  or  prevented  from 
giving  a  verc'^t,  by  reason  of  accident  or  other  canse,  during  the 
progress  of  the  trial,  or  after  the  cause  is  submitted  to  them,  the 
action  may  be  again  tried  immediately,  or  at  a  future  time,  as  the 
court  may  direct.^ 

1  Kerr'B  Cyc.  C.  C.  P.,  sec.  616. 

§  1642.    Verdict  in  Actions  for  Becovery  of  Money  or  on  Estab- 
lishing Gounterclaim. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the 
recovery  of  money,  or  for  the  defendant,  when  a  counterclaim  for 
the  recovery  of  money  is  established,  exceeding  the  amount  of  the 
plaintiff's  claim  as  established,  the  jury  must  also  find  the  amount 
of  the  recovery.^ 

1  Kerr's  Cyc.  C.  C.  P.,  eec.  626. 

§  1643.    Verdict  Against  Defendant  on  Counterclaim— Form. 

[Title  of  Court  and  Cause.] 

We  the  jury  in  the  above-entitled  cause  hereby  find  for  plaintiff 
against  defendant  on  defendant's  counterclaim. 

§  1644.    Verdict  for  Defendant  on  Oonnterclaim — ^Form. 

[Title  of  Court  and  Cause.] 

We,  the  jury  in  the  above-entitled  cause,  hereby  find  for  the 
defendant  on  his  counterclaim,  in  the  sum  of  one  hundred  and 
twenty-five  ($125.00)  dollars. 

§  1646.    Practice  Where  Special  Verdict  is  Desired. 

The  practice  in  California  when  a  special  verdict  is  desired  is  to 
cause  to  be  prepared  and  submitted  to  the  jury  special  issues  in  the 
form  of  questions,  and  it  would  seem  that  this  practice  is  recognized 
by  the  legislature  by  the  words  **  issues  submitted  to  them  by  the 
court.'' ^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  sees.  1323-1329;  (Idaho)  Bev.  Codes, 
624;  (N.  D.)  Rev.  Codes  1906,  sec.  sec.  4396;  (Mont.)  Rev.  Cod«e  1907, 
8427;  (Tex.)  Sayles'  Tex.  Civ.  Stats.,      see.  6757;  (Utah)  Comp.  Laws  1907| 
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MC.  3162;  CWyo.)  Comp.  Stats.  1910,  Ohio. — Harableton  t.  Dempsey,  20 

sec.  4510;  In  Matter  of  Sanderson,  Ohio    St.    168;    Blake    y.    Savis,    20 

74  Cal.  199,  208,  15  Pac.  753.  Ohio    St.    231;    Reber    v.    Columbus 

Idaho.— Johnson  v.  Fraser,  2  Ida-  ^-  *  ^-  Co.,  12  Ohio  St.  175;  Davis 

ho,  404,  18  Pac.  48;  Fisher  v.  Board  ▼.  Guarnier,  45  Ohio  St.  470,  15  N. 

Co.   Commissions,   4   Idaho,  381,   39  B.  350;   Kyeer  t.  Cannon,  29  Ohio 

Pac.  552;  Gwinn  v.  Gwinn,  5  Idaho,  St.  360;  Leach  v.  Church,  10  Ohio 

271,  48  Pac.  295.  St.  148. 

§  1646.   Verdict  on  Special  Issues — ^FornL 

[Title  of  Court  and  Cause.] 

"We,  the  jury  in  the  above-entitled  matter,  do.  find  our  verdict 
as  follows  in  answer  to  the  interrogatories  below : 
First  Issue.     [Repeat  the  interrogatory.]     Answer: . 


Second  Issue.     [Repeat  the  interrogatory.]     Answer: 
Third  Issue.     [Repeat  the  interrogatory.]     Answer: 


Fourth  Issue.     [Repeat  the  interrogatory.]     Answer: 

Dated  Aug, . 

Signed : 


Foreman. 

§  1647.    General  Verdict  for  Plaintiff  for  Damages— Form. 

We,  the  jury,  find  for  plaintiff  and  assess  his  damages  at 

Dated ,  19 . 

Signed : ^ 


Foreman. 
§  1648.    General  Verdict  for  Defendant — Form. 

We,  the  jury,  find  for  defendant. 

[Dated.] 

Signed:  , 

Foreman. 
§  1640.   Verdict  in  Replevin  for  Plaintiff— Form. 
We,  the  jury,  find  for  plaintiff,  and  we  find  the  value  of  the 

property  in  controversy  to  be ,  and  that  plaintiff  is  entitled 

to  a  return  thereof  from  defendant.    We  also  find  for  plaintiff 

in  the  sum  of damages  for  the  taking  and  detection  of  said 

property  by  defendant. 

[Dated.] 

Signed:  , 

Fxirp.man. 
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§  1650.    Verdict  in  Replevin  for  Defendant— Form. 

We,  the  jury,  find  for  defendant,  and  we  find  the  value  of  the 
property  in  controversy  to  be ,  and  that  defendant  is  en- 
titled to  a  return  thereof  from  plaintiff.  We  als6  find  for  de- 
fendant in  the  sum  of damages  for  the  taking  and  deten- 
tion of  said  property  by  plaintiff. 

[Dated.] 

Signed: , 

Foreman. 

§  1651.    Entry  of  Verdict  in  Docket — ^ForuL 

This  case  was  submitted  to  the  jury  on ,  and  the  jury 

having  retired  in  charge  of  a  sworn  officer,  thereafter  on  the  same 
day  returned  into  court  and  announced  that  it  had  found  the  fol- 
lowing verdict,  viz. :  [Here  copy  the  verdict  into  the  record.] 
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ARTICLE  m. 

SPECIAL  ISSUES. 
i  1652.    Special  issues. 
8  1653.    What  queetions  majr  be  propounded. 
S  1654.    Procedure  where  verdict  is  incomplete. 

§  1662.  Special  Issues. 

Framing  and  settling  material  issues  of  fact  before  proceeding 
to  submit  a  case  to  the  jury  is  proper,  and  the  court  itself  may 
direct  special  issues  to  be  prepared  and  submitted  to  the  jury,  and 
the  matter  of  time  is  immaterial,  except  that  for  greater  certainty 
and  convenience  it  would  serve  the  ends  of  justice  that  particular 
issues  upon  which  the  verdict  is  to  be  so  rendered  should  be  sub- 
mitted and  settled  before  the  trial  rather  than  after.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
625;  (Ariz.)  Bev.  Stats.  1901,  sec. 
2092;  (N.  D.)  Bev.  Codes  1905,  sec. 
8426;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1322;  (Wash.)  B.  &  B. 
Codes,  sec.  1854;  (Idaho)  Bev. 
Codes,  sec.  4397;  (Mont.)  Bev. 
Codes  1907,  sec.  6758;  (Utah)  Comp. 
Laws  1907,  sec.  3163;  (Wyo.)  Comp. 
Stats.  1910,  sec.  4511;  (Okl.)  Comp. 
Laws  1909,  sec.  6372;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1922;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  6472; 
(Colo.)  Mills'  Ann.  Stats.  1905,  see. 
2658;  (N.  M.)  Comp.  Laws  1897, 
sec.  3267;  Smith  v.  Bowe,  4  Cal.  6,8. 

Utah.— Smith  v.  Ireland,  4  Utah, 
187,  7  Pac.  749;  Warner  v.  U.  S. 
Mutual  Accident  Assn.,  8  Utah,  431, 


32  Pac.  696;  Center  y.  Conglomerate 
M.  Co.,  23  Utah,  165,  64  Pac.  362; 
Webb.  V.  B.  G.  W.  By.,  7  Utah,  17, 
24  Pac.  616;  Mangum  v.  Bullion  etc. 
Min.  Co.,  15  Utah,  534,  50  Pac. 
834;  Smith  v.  Bichardson,  2  Utah, 
424;  Toltec  Banch  .Co.  v.  Cook,  24 
Utah,  453,  67  Pac.  1123;  Grand 
Cent.  M.  Co.  v.  Mammoth  M.  Co., 
29  Utah,  490,  83  Pac.  648. 

Ohio.— Cleveland  B.  B.  Co.  r. 
Terry,  8  Ohio  St.  570;  Adams  Ex- 
press Co.  V.  Pollock,  12  Ohio  St.  618; 
Gottschalk  ▼.  Whitler,  25  Ohio  St. 
76;  B.  B.  Co.  v.  McCaney,  12  Ohio 
C.  C.  543;  Sun  Oil  Co.  v.  'Ohio 
Farmers'  Ins.  Co.,  15  Ohio  C.  C.  355; 
Davis  V.  Guarnier,  45  Ohio  St.  470, 15 
K.  £.  350. 


§  1653.    What  Questions  may  be  Propounded. 

The  questions  of  fact  propounded  to  and  answered  by  the  jury 
must  be  ultimate  facts  to  be  found,  find  must  cover  issues  growing 
out  of  the  contest,  and  together  they  form  a  special  verdict.^ 

1  In  Matter  of  Eeithley,  134  Cal.  9,  11,  66  Pac.  5.  See  Kerr's  Cyc.  C. 
C.  F.,  sec.  624. 


§  1654  hilltxb's  justices'  godb.  662 

§  1654.    Procedure  Where  Verdict  is  Incomplete. 

Where  the  verdict  does  not  cover  all  issues  submitted  to  the 
jury,  it  is  proper  to  call  the  jury's  attention  to  the  fact  that  the 
verdict  is  incomplete  and  remand  it  to  them  to  put  in  proper  form.* 

1  See  Kerr'B  Cje.  0.  C.  P.,  sec.  Cal.  05,  66;  MaUer  ▼.  Jewell,  66  CaL 
619.    See,  also,  GarUek  ▼.  Bower,  68      216,  217,  6  Pac.  84. 


663  BITBMISSION  TO  JURY.  §§  1665-1657 


ARTICLE  IV. 

CHARGE  AND  INSTRUCTIONS  TO  JURY. 

(  1655.  Charge  to  the  jury — Court  must  furnish,  in  writing,  upon  request,  the 

points  of  law  contained  therein. 

S  1656.  Special  instructions. 

§  1657.  Jury  to  be  instructed  as  to  weighing  evidence. 

§  1658.  Jury  not  to  be  charged  with  respect  to  matters  of  fact. 

§  1659.  Instructions  to  present  theory  of  party — Erroneous  instruction!. 

I  1660.  Stating  testimony  of  witnesses. 

9  1661.  Court  must  state  testimony  fully. 

§  1662.  Statement  .of  evidence  should  not  be  argumentative. 

§  1663.  Abstract  instruction  to  be  refused. 

§  1664.  Quoting  from  text-books. 

« 

§  1655.    Chaxge  to  the  Jury— Court  mti8t  Pumish,  in  Writing, 
upon  Bequest,  the  Points  of  Law  Contained  Therein. 

In  charging  the  jury  the  court  may  state  to  them  all  matters 
of  law  which  it  thinks  necessary  for  their  information  in  giving 
their  verdict;  and,  if  it  state  the  testimony  of  the  case,  it  must 
inform  the  jury  that  they  are  the  exclusive  judges  of  all  questions 
of  fact.  The  court  must  furnish  to  either  party,  at  the  time,  upon 
request,  a  statement  in  writing  of  the  points  of  law  contained  in 
the  charge,  or  sign,  at  the  time,  a  statement  of  such  points  prepared 
and  submitted  by  the  counsel  of  either  party .^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  608. 

§  1666.    Special  Instructions. 

Where  either  party  asks  special  instructions  to  be  given  to  the 
jury,  the  court  must  either  give  such  instructions,  as  requested, 
or  refuse  to  do  so,  or  give  the  instruction  with  a  modification,  in 
such  manner  that  it  may  distinctly  appear  what  instructions  were 
given  in  whole  or  in  part.^ 

I  See  Kerr's  Cyc.  C.  C.  P.,  sec.  609.  77  Cal.  588,  592,  20  Pac.  132  j  Davis 

Each  party  is  entitled  to  have  in-  y.  Bussell,  52  Cal.  611,  615,  28  Am. 

•tructions  given  based  on  his  theory  Bep.  647;  Buckley  v.  Silverberg,  113 

of  case  and  the  testimony  of  his  wit-  Cal.  673,  682,  45  Pac.  804;  Eppinger 

nesses:  Benton  v.  Monnier,  77  Cal.  v.  Kendrick,  114   Cal.  620,  627,  46 

449,  455,  19  Pac.  820;  Hunt  v.  EUiet,  Pac.  613.  • 

§  1667.    Jury  to  be  Instructed  as  to  Weighing  Evidence. 

The  jury,  subject  to  the  control  of  the  court,  in  the  cases  speci- 
fied in  the  code,  are  the  judges  of  the  effect  and  value  of  evidence 
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addressed  to  them,  except  when  it  is  declared  to  be  conclusive. 
They  are,  however,  to  be  instructed  by  the  court  on  all  proper  occa- 
sions: 1.  That  their  power  of  judging  of  the  effect  of  evidence  is 
not  arbitrary,  but  to  be  exercised  with  legal  discretion,  and  in 
subordination  to  the  rules  of  evidence ;  2.  That  they  are  not  bound 
to  deeide  in  conformity  with  the  declarations  of  any  number  of 
witnesses,  which  do  not  produce  conviction  in  their  minds,  against 
a  less  number  or  against  a  presumption  or  other  evidence  satisfying 
their  minds ;  3.  That  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others ;  4.  That  the  testimony  of  an  accomplice 
ought  to  be  viewed  with  distrust,  and  the  evidence  of  the  oral 
admissions  of  a  party  with  caution;  5.  That  in  civil  cases  the 
affirmative  of  the  issue  must  be  proved,  and  when  the  evidence  is 
contradictory  the  decision  must  be  made  according  to  the  prepon- 
derance of  evidence ;  that  in  criminal  cases  guilt  must  be  established 
beyond  a  reasonable  doubt;  6.  That  evidence  is  to  be  estimated  not 
only  by  its  own  intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side  to  produce  and  of  the  other 
to  contradict;  and,  therefore,  7.  That  if  weaker  and  less  satisfac- 
tory evidence  is  offered,  when  it  appears  that  stronger  and  more 
satisfactory  was  within  the  power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  2061; 
Mattingly  r.*  Pennie,  105  Cal.  514, 
523,  45  Am.  St.  Rep.  87,  39  Pac.  200; 
People  V.  Sternberg,  111  Cal.  11,  13, 
14,  43  Pac.  201;  People  v.  Paulsell, 
115  Cal.  6,  12,  14,  46  Pac.  734;  People 
V.  Van  Horn,  119  Cal.  323,  332,  51 
Pac.  538;  People  v.  Luchetti,  119 
Cal.  501,  507,  51  Pac.  707;  HaH  v. 
Susskind,  120  Cal.  559,  563,  53  Pac. 
46;  People  v.  Plyler,  121  Cal.  160, 
163,  53  Pac.  553;  People  v.  Silva, 
121  Cal.  668,  670,  54  Pac.  146; 
People  V.  Milner,  122  Cal.  171,  179, 
54  Pac.  833;  People  v.  DuU,  122  Cal. 
589,  591,  592,  55  Pac.  407;  Wright 
V.  Eastlick,  125  Cal.  517,  519,  58 
Pac.  87;  Thomab*  v.  Qates,  126  Cal. 
1.  4,  58  Pac.  315;  People  v.  Arling- 
ton,  131  Cal.  231,  233,  63  Pac.  347; 
People  V.  Rodlcy,  131  Cal.  240,  258, 
63    Pac.    351;    Schneider  y.  Market 


St.  B.  Co.,  134  Cal.  482,  488,  66  Pac. 
734;  Parker  v.  Gregg,  136  Cal.  413, 
414,  69  Pac.  22;  People  v.  Fitz- 
gerald, 138  Cal.  39,  45,  70  Pac.  1014; 
People  V.  Dobbins,  138  Cal.  694,  698, 
72  Pac.  339;  People  v.  Wardrip,  141 
Cal.  229,  231,  74  Pac.  744;  People  v. 
Stevens,  141  Cal.  488,  492,  75  Pac. 
62;  Pries  v.  American  L.  P.  Co.,  141 
Cal.  610,  613,  75  Pac.  164;  Sarraille 
V.  Calmon,  142  Cal.  651,  655,  76  Pac. 
497;  People  v.  Chadwiek,  143  Cal. 
116,  127,  76  Pac.  884;  People  v. 
Buckley,  143  Cal.  376,  391,  393^  77 
Pac.  169;  Adams  v.  Hopkins,  144 
Cal.  19,  36,  77  Pac.  712;  People  ▼. 
Moran,  144  Cal.  48,  63,  77  Pac.  777; 
People  V.  Ruiz,  144  Cal.  251,  253, 
254,  77  Pac.  907;  People  v.  Davis, 
1  Cal.  App.  8,  13,  81  Pac.  716; 
Humphrey  v.  Pope,  1  Cal.  App.  374, 
379,    82    Pac.    223;    Wood    v.    Los 
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Angeles  T.  Co.,  1  Cal.  App.  474,  476,  4  Cal.  App.  460,  466,  88  Pac.  587; 

477,  82  Pac.  547;  Lauder  v.  Currier  In   re  Vandiveer,  4  Cal.   App.   650, 

(Cal.  App.,  Feb.  6,  1906),  84  Pac.  662,   653,  88  Pa«.    993;    People    t. 

217,  218;  People  v.  Hong  Sang  Lung  Schmitz,   7   Cal.    Appi   330,   364,   94 

(Cal.  App.,  March  8,  1906),  84  Pac.  Pac.  407,  408,  417. 
843;  Hersperger  ▼.  Pac.  Lumber  Co., 

§  1668.   Jury  not  to  be  Charged  With  Respect  to  Matters  of  Fact. 
The  judge  must  not  charge  the  jury  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare  the  law.^ 

1  Const.  1849,  art.  6,  sec.  17   (as  246,  248;  People  v.  Cowgill,  93  Cal. 

amended   Sept.   2,  1862);   Henning's  596,  599,  29  Pac.  228.     As  to  ques- 

General  Laws,  p.  Ivii;  Const.  1849,  tions   of    fact   being   for   jury,    see 

art.    6,   sec.   19;    Henning's   General  notes,  39  Am.  Dec.  657,  658;  72  Am. 

Laws,  p.  Izxzv;  Kerr's  Cyc.  C.  C.  P.,  Dec.  538;  monographic  note,  14  Am. 

sec.  2061;  Estate  of  Blake,  136  Cal.  St.  Rep.  36-48.    As  to  trial   of  is- 

306,    309,   68   Pac.    827;    People    ▼.  sues  of  fact  by  jury,  see  Kerr's  Cyc. 

Durrant,  116  Cal.  179,  200,  48  Pac.  Pen.  Code,  see.  1042,  and  note. 
75;  People  v.  Messersmith,  61  Cal. 

§  1659.  Instructionft  to  Present  Theory  of  Party— Erroneons  In- 
structions. 

The  court,  whatever  may  be  its  opinion,  cannot  under  the  con- 
stitution of  this  state,  which  prohibits  the  judge  from  charging  in 
respect  to  facts,  decline  to  present  for  consideration  of  jury  the 
law  applicable  to  any  theory  of  any  party  to  the  action  which  there 
is  some  testimony  to  support,  no  matter  how  slight  such  testimony 
may  be.^ 

Erroneous  instructions  are  not  cured  by  other  instructions  follow- 
ing it  which  fully,  clearly  and  correctly  state  law  upon  subject,  for 
in  such  case  conflict  exists  which  must  confuse  minds  of  jury,  for 
both  instructions  cannot  be  followed.^ 

1  People   T.   Taylor.   36   Cal.   255,      451,  459,  460,  42  Pac.  307,  30  L.  B. 

265,   266;    Davis   v.   Russel,   52    Cal,      A.  403. 

611,  615;  People  v.  Hecker,  109  CaL      J^  ^/^P^^  t.  Thomson,  92  Cal.  506, 

512,  28  Pac.  589. 

§  1660.    Stating  Testimony  of  Witnesses. 

In  stating  testimony,  the  trial  judge  should  be  careful  to  give  the 
very  words  or  substance  of  words  of  the  witness.^ 

1  Peoplt  y.  Qiancoli,  70  Cal.  61,  68,  11  Pac.  493* 
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§  1661.    Court  must  State  Testimony  Fully. 

If  the  judge  attempts  to  state  testimony  he  should  state  it  fully. 
It  is  dangerous  to  attempt  to  state  substance.  It  is  essentially  the 
province  of  the  jury  to  decide  what  the  substance  of  a  witness' 
testimony  is.  Selecting  what  constitutes  substance  of  a  witness' 
testimony  is  to  a  greater  or  less  extent  a  matter  of  opinion,  and 
jury  and  judge  may  hold  widely  different  views  as  to  what  the 
substance  of  a  witness'  testimony  really  is  in  the  case.* 

1  People  V.  Gordon,  88  Gal.  422,  427,  26  Pac.  502;  People  v.  Chojnnld, 
95  Gal.  40,  643,  30  Pac.  791. 

§  1662.    Statement  of  Evidence  Should  not  be  Argumentative. 

If  the  court  states  the  evidence,  it  should  do  so  fairly  and  fully, 
and  not  in  an  argumentative  manner.* 

1  People  V.  Hertz,  105  Gal.  680,  664,  665,  39  Pac.  32. 

§  1663.    Abstract  Instruction  to  be  Refused. 

An  instruction  which  is  merely  abstraction,  and  not  applicable  to 
evidence  of  case,  is  calculated  to  mislead  jury,  and  should  be  re- 
fused, although  it  is  correct  statement  of  law.^ 

1  People    V.    Brotherton,    47    Gal.  213,    78    Pac.    641;    People   ▼.   Don- 

388,  407;  People  v.  Buckley,  143  Cal.  nolly,  143  Gal.  394^  400,  77  Pac.  177. 

375,    390,     77   Pac.    169;     People   v.  ^  to  abstract  instructions  see  notes, 

Perry,    144    Gal.    748,    750,    78    Pac.  31  Am.  Dec.  40;  72  Am.  Dec  540. 
284;  Bisdon  v.  Yates,  145  Gal.  210, 

§  1664.    Quoting  from  Text-books. 

It  is  the  duty  of  the  judge  to  present  to  the  nonprofessional 
minds  of  the  jury  in  clear  and,  as  far  as  may  be,  succinct  language, 
the  legal  proposition  directly  bearing  upon  an  issue  of  fact  sub- 
mitted to  the  jury.  Very  extended  quotations  from  text-books  can 
rarely  aid  the  jury,  while  they  may  tend  to  confuse  by  suggesting 
distinctions  not  applicable  to  case.  If,  however,  this  method  of 
charging  jury  be  resorted  to,  all  limitations  and  conditions  (so  far 
as  they  are  applicable,  and  are  upheld  by  well-reasoned  cases  or 
principles)  mentioned  or  suggested  by  the  author  should  accompany 
the  excerpts  adopted  by  the  court.^ 

1  Bullard  v.  His  Greditors,  56  Gal.  600,  606. 
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AETICLE  V. 

ETTLE  OP  DECISION. 
f  1665.    Bule  of  decision. 
§  1666.    Principles  of  law — How  stated  to  jury, 
§  1667.     Court  should  state  what  the  law  is. 

9  1668.     Where  no  evidence  upon  a  point,  judge  may  state  that  fact  to  jury. 
S  1669.     Statements  concerning  testimony  may  be  made  in  presenci  of  jury-— 

When. 
9  1670.     Instructions  once  given  need  not  be  repeated. 
9  1671.     Judge  may  state  theory  of  case. 
9  1672.    Judge  may  instruct  jury  as  to  admitted  allegations. 
9  1673.    Bules  as  to  weight  of  evidence  apply  to  judge  sitting  as  a  jury. 

§  1665.    Rule  of  Decision. 

A  judge,  no  more  than  the  jury,  has  the  ri^ht  arbitrarily  to  reject 
evidence,  but  as  the  jury  may  be  instructed)  that  it  is  not  bound  to 
decide  in  conformity  with  the  d'cclarations  of  any  number  of  wit- 
nesses which  do  not  produce  conviction  against  presumption  or  other 
evidence  satisfying  the  mind,  so  should  the  judge  be  govern^  in 
his  determination  by  the  same  rule.^ 

1  Prewctt  ▼.  Dyer,  107  Cal.  154,  159,  40  Pac.  105. 

§  1666.    Principles  of  Law — ^How  Stated  to  Jury. 

Principles  of  law  should  be  stated  to  jury  in  clear  and  explicit 
terms ;  yet,  where  they  are  so  stated,  it  is  not  necessary,  nor  is  the 
court  bound,  to  give  the  ground  and  first  original  causes  from  which 
they  have  sprung.  The  court  does  its  duty  by  showing  what  the 
law  is,  without  an  exposition  of  its  reasons.^ 

1  People  ▼.  Eamirez,  56  Cal.  533,  537. 

§  1667.    Court  Should  State  What  the  Law  is. 

It  is  usually  the  province  of  the  court  to  tell  the  jury  what  the 
law  is,  not  what  it  is  not.^ 

I  People  T.^  Paulsell,    115  Cal.  6,  13,  46  Pac.  734. 

§  1668.    Where  No  Evidence  upon  a  Pointy  Judge  may  State  That 
Fact  to  Jury. 

While  judge  may  not  instruct  upon  matter  of  fact,  he  is  not  for- 
bidden, if  record  justifies  assertion,  in  declaring  to  jury  that  there 
is  a  total  absence  of  evidence  upon  a  given  proposition.* 
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At  common  law,  the  judge  is  allowed  to  express  his  opinion  as  to 
the  weight  of  evidence.  In  that  respect  the  constitutional  provision 
was  intended  to  change  rule  so  as  to  leave  weight  of  evidence  en- 
tirely with  jury ;  but  judge  may  still,  as  formerly,  state  what  facts 
are  in  evidence  and  what  facts  are  not;  or,  in  other  words,  they 
may  state  evidence  pro  and  con  in  view  of  which  existence  of  cer- 
tain facts  is  affirmed  or  denied,  which  included  the  right  to  state  to 
jury  that  there  is  no  evidence  as  to  particular  facts  or  issues  when 
such  is  the  case.^ 


1  People  V.  Sternberg,  111  Cal.  8, 
10,  43  Pac.  198;  People  v.  Dick,  34 
Cal.  663,  665. 

2  People  V.  King,  27  Cal.  507, 
513,  87  Am.  Dec.  100;  Morrirf  v. 
Lachman,  68  Cal.  109,  113,  8  Pac. 
799;  People  ▼.  Byrnes,  30  Cal.  206, 
207;  People  v.  Williams,  32  Cal. 
280,  284;  People  v.  Bamirez,  56  Cal. 
533,  536;  People  v.  Oldham,  111  Cal. 
648,  655,  44  Pac.  312;  Estate  of  Cal- 
kins, 112  Cal.  296,  305,  306,  44  Pac. 
577;  Ah  Tong  ▼.  Earle  F.  Co.,  112 
Cal.  679,  683,  45  Pac.  7;  People  v. 
Thompson,  115  Cal.  160,  167,  46  Pac. 
912;    Silveira    y.   Iversen,    128    CaL 


187,  192,  60  Pac.  687;  People  ▼. 
Brown,  130  Cal.  591,  595,  62  Pac 
1072;  Estate  of  Black,  132  Cal.  392, 
396,  64  Pac.  695;  People  v.  Ward, 
134  Cal,  301,  309,  66  Pac.  372; 
Cahill  ▼.  Baird,  138  Cal.  691, 
694,  72  Pac.  342;  Meyer  v.  Fos- 
ter, 147  Cal.  166,  172,  81  Pac.  402. 
No  instruction  should  ever  be 
given  unless  there  is  some  evidence 
before  the  jury  to  which  it  is  ap- 
plicable upon  some  rational  theory 
of  case  logically  deducible  from  such 
evidence:  People  v.  Best,  39  Cal. 
690,  691. 


§  1669.  Statements  Concerning  Testimony  may  be  Made  in 
Presence  of  Jury — ^When. 
Statements  made  by  the  court  concerning  the  testimony  of  wit- 
nesses when  given  in  answer  to  objections  of  counsel  to  admission  of 
certain  testimony,  or  in  ruling  upon  such  objections,  are  in  no  re- 
spect instructions  to  the  jury  with  reference  to  evidence,  and  are  not 
an  invasion  of  the  province  of  jury.  It  frequently  occurs  at  a  trial 
that  the  sufficiency  of  an  objection  to  a  question  depends  upon  the 
presence  of  other  evidence  in  the  case,  such  as  to  whether  it  is 
proper  cross-examination,  or  relevant  to  what  was  stated  on  direct 
examination,  or  whether  proper  foundation  has  been  Ifiid,  whether 
the  form  of  the  question  properly  meets  the  statement  of  witness 
already  given,  or  whether  testimony  offered  is  merely  cumulative. 
Such  objections  are  directed  to  court,  and  for  the  purpose  of  sus- 
taining its  ruling,  it  is  frequently  necessary  for  it  to  state  to  coun- 
sel  evidence   that  has   already   been   given,   in   order   that   the 
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§§  1670, 1671 


correctness  of  its  ruling  may  be  apparent.  While  the  jury  may 
hear  what  is  said  by  the  court,  its  remarks  or  its  statement  of  evi- 
dence is  not  in  the  nature  of  an  instruction  to  them,  and  it  is  not  to 
be  assumed  that  they  will  be  influenced  by  it,  especially  if  the  court 
instruct  the  jury  when  the  cause  is  submitted  to  them  for  their  ver- 
dict to  disregard  any  such  statement,  or  any  intimation  that  should 
have  been  made  of  its  views  upon  any  question  of  fact  and  to  de- 
termine all  questions  of  fact  upon  the  evidence  alone.^ 

i  People  V.  Mayes,  113  Cal.  618,  622,  623,  45  Pac.  SCO. 


§  1670.    Instructions  Once  Oiven  Need  not  be  Bepeated. 

When  a  legal  principle  has  been  once  announced,  there  can  be 
no  necessity  for  its  repetition,  and  there  can  be  no  error  in  refus- 
ing to  give  it  in  second  instruction.  A  court  is  not  bound  to 
repeat  itself  in  its  charge,  at  request  of  counsel.^ 


1  People  y.  Bamirez,  56  Cal.  533, 
538;  Fairchild  v.  California  S.  S.  Co., 
13  Cal.  599,  602;  People  v.  Hong  Ah 
Buck,  61  Cal.  387,  394;  People  v. 
Louie  Foo,  112  Cal.  17,  25,  26,  44 
Pac.  453;  People  v.  Smith,  134  Cal. 
453,  458,  66  Pac.  669;  People  ▼. 
Williams,  32  Cal.  280,  285;  People 
V.  Murray,  85  Cal.  350,  357,  24  Pac. 
666;  People  ▼.  Neary,  104  Cal.  373, 
379,  37  Pac.  943;  Thrall  v.  Smiley, 
9  Cal.  529,  536,  537;  People  v. 
Giancoli,  74  Cal.  642,  645,  16  Pac. 
510;  People  v.  Cowgill,  93  Cal.  597, 
598,  29  Pac.  228;  People  v.  Gordan, 
103  Cal.  568,  575,  37  Pac.  534;  Peo- 
ple Y.  Worden,  113  Cal.  569,  571,  45 
Pac.  844;  People  v.  Dole,  122  Cal. 
486,  495,  55  Pac.  581;  Thomas  v. 
Gates,  126  Cal.  1,  7,  58  Pac.  315; 
People  V.  Putman,  129  Cal.  258,  263, 
61  Pac.  961;  People  y.  Arlington, 
131  Cal.  231,  233,  234,  63  Pac.  347; 
People  Y.  Eodley,  131  Cal.  240,  257, 


258,  63  Pac.  351;  People  Y.  Lem 
Deo,  132  Cal.  199,  203,  64  Pac.  265; 
People  Y.  Fitzgerald,  138  Cal.  39, 
45,  46,  70  Pac.  1014;  People  y. 
Buckley,  143  Cal.  375,  379,  390,  77 
Pac.  169;  People  y.  Donnolly,  143 
Cal.  394,  400,  77  Pac.  177;  Estate  of 
McKenna,  143  Cal.  580,  587,  77  Pac. 
461;  People  y.  Moran,  144  Cal.  48, 
58,  59,  77  Pac.  777;  People  y.  Sing 
Yow,  145  Cal.  1,  10,  78  Pac.  235; 
People  y;  Thomson,  145  Cal.  717,  726, 
79  Pac.  435;  People  y.  Olsen,  1  Cal. 
App.  17,  27,  81  Pac.  676;  People  y. 
Eldridge,  147  Cal.  782,  787,  82  Pac. 
442;  People  y.  Roberts,  1  Cal.  App. 
447,  448,  82  Pac.  624.  As  to  re- 
fusal of  proposed  instruction  not  be- 
ing error  where  such  instruction 
has  been  substantially  given  in  other 
parts  of  the  charge,  see  note,  99 
Am.  Dec.  128;  note  by  Bobert  Desty, 
9  L,  B.  A.  703. 


§  1671.   Judge  may  State  Theory  of  Case. 

It  is  proper  for  the  judge  to  state  the  theory  of  the  prosecution, 
for  instructions  should  be  made,  as  far  as  possible,  applicable  to 
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the  particular  features  of  the  case  on  trial — ^to  issues  and  conten- 
tions— developed  by  evidence  and  arguments  of  counsel.  Such  a 
statement  of  theory  is  not  a  statement  of  facts,  nor  is  there  any 
error  in  the  judge  stating  the  defenses  of  defendant.^ 

1  People  V.  Worden,  113  Cal.  569,  572,  45  Pae.  844. 

§  1672.    Judge  may  Instruct  Jury  as  to  Admitted  AUegatioiiB. 

It  is  proper  for  the  court  to  instruct  the  jury  that  certain  allega- 
tions of  complaint  have  been  admitted  by  the  answer  and  that  the 
jury  should  find  those  admitted  facts  in  favor  of  plaintifE.^ 

1  Blood  V.  Light,  31  Cal.  115,  117. 

§  1673.    Rules  as  to  Weight  of  Evidence  Apply  to  Judge  Sttdng 
as  a  Jury. 

The  rules  prescribed  in  section  2061  of  the  Code  of  Civil  Pro- 
cedure apply  to  a  judge  sitting  as  jury.^ 

1  SarraiUe  t.  Calmon,  142  CaL  651,  655,  76  Pae.  497. 
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ARTICLE  VI. 

WAIVER  OF  JURT. 

f  1674.    Jury — How  waived. 

I  1675.    Jury — Waived  by  not  objecting. 

§  1676.    Jury — Waived  by  not  asking  for  it. 

§  1874.   Jury— How  Waived. 

A  jury  may  be  waived :  ^ 

1.  By  consent  of  parties,  entered  in  the  docket ; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the  com- 
mencement of  the  trial  of  an  issue  of  fact ; 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed  for 
the  trial  of  an  issue  of  fact. 


1  (Oal.)  Kerr's  Cyc.  C.  C.  P.,  see. 
883;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3276;  (N.  D.)  Rev.  Codes  1905, 
sec.  7038;  (Or.)  B.  &  C.  Codes,  sec. 
157;  (Id-abo)  Rev.  Codes,  sec.  4716; 
(Wyo.)  Comp.  Stats.  1910,  sec.  4514; 
(Okl.)  Comp.  Laws  1909,  sec.  5808; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
1280;  (Kan.)  Dassler's  G«n.  Stats. 
1909,  sec.  5184. 

See  Kerr's  Cyc.  C.  C.  P.,  see.  631; 
Sweeoey  v.  Stanford,  60  Oal.  362, 
366;  Biggs  v.  Lloyd,  70  Oal.  447, 
448,  11  Pac.  831;  McGuire  v.  Drew, 
83  Cal.  225,  231,  23  Pac.  312;  Mont- 
gomery V.  Sayre,  25  Pac.  552 ;  Swasey 
V.  Adair,  88  Cal.  179,  183,  25  Pac. 
1119;    Von    Schmidt   v.    Widber,    99 


Cal.  511,  515,  34  Pac.  109;  Griffith 
V.  New  York  L.  Ins.  Co.,  101  Cal. 
627,  641,  40  Am.  St.  Rep.  96,  36  Pac. 
113;  Farwell  v.  Murray,  104  Cal.  464, 
467,  38  Pac.  199;  Piatt  v.  Havens, 
119  Cal.  244,  248,  51  Pac.  342 ;  Naph- 
taly  v.  Rovegno,  130  Cal.  639,  642,  63 
Pac.  621. 

Nebraska. — Crossley  v.  Steele,  13 
Neb.  219,  13  N.  W.  175;  Bell  Bros. 
V.  White  Lake  Lumber  Co.,  21  Neb. 
528,  32  N.  W.  561;  Ooad  v.  Read, 
48  Neb.  40,  66  N.  W.  1002;  Crossley 
V.  Steele,  13  Neb.  220,  13  N.  W. 
175;  Phoenix  Ins.  Co.  v.  Lemke, 
18  Neb.  184,  24  N.  W.  727;  Dye  v. 
Russell,  24  Neb.  829,  40  N.  W.  416. 


§  1678.    Jury— Waived  by  not  Objecting. 

Appearing  and  trying  a  cause  before  the  court  without  objection 
on  the  day  set  by  consent  for  trial  of  cause,  is  a  waiver  of  trial  by 
jury.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  431;  Boston  T.  Co.  v.  McKenzie,  67  Cal. 
485,  490,  8  Pac.  22. 

§  1676.    Jury— Waived  by  not  Asking  for  It. 

Where  a  party  is  entitled  to  a  jury  trial,  but  fails  to  ask  for  it, 
it  is  waived.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  405,  4  Pac.  393;  Ferrea  v.  Chabot, 
631;  Pflster  v.  Dascey,  65  Cal.  403,      121  Cal.  233,  235,  53  Pac.  689,  1092. 
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CHAPTER  LXn. 

JUDGMENT. 


ARTICLE  I. 

IN  GENERAL. 

9  1677.  Judgment  defined. 

S  1678.  No  particular  form  of  judgment  required. 

§  1679.  Judgment  on  the  merits. 

S  1680.  Judgment  need  not  be  signed  by  justice. 

§  16S1.  Judgment  a  contract. 

§  1682.  Judgment  for  and  against  whom  maj  be  given. 

§  1683.  Judgment  and  order — How  distinguished. 

9  1684.  When  counterclaim  established  exceeds  plaintiff's  demand. 

9  1685.  Judgment  in  claim  and  delivery. 

9  1686.  Judgment,  when  payable  in  specified  kind  of  money. 

9  1687.  Judgment  for  money  received  in  trust. 

9  1688.  Verdict  need  not  specify  kind  of  money  where  admitted  by  the  plead- 
ings. 

9  1689.  Power  of  court  over  judgment  after  entry. 

9  1690.  Judgment  after  death  of  party. 

9  1691.  Judgment  against  administrator. 

9  1692.  Effect  of  judgment  on  attachment  lien. 

9  1693.  The  relief  to  be  awarded-  to  the  plaintiff. 

9  1694.  Bemitting  excess  after  trial. 

9  1695.  Oregon — Justice's  judgment  does  not  affect  real  estate  title. 

9  1696.  Oregon — Predecessor's  judgment,  authority  of  justice  to  enforee. 

§  1677.    Judgment  Defined. 

A  judgment  is  the  final  determination  of  the  rights  of  the  par- 
ties in  an  action  or  proceeding.^ 


1  See,  also  (Cal.),  Kerr's  Cyc.  C. 
C.  P.,  sec.  577 J  (Ariz.)  Rev.  Stats. 
1901,  sec.  2094;  (Tex.)  Saylea*  Tex. 
Civ.  Stats.  1897,  art.  1643;  (Idaho) 
Rev.  Codes,  sec.  4350.  See,  also,  Thomp- 
son V.  White,  63  Cal.  505,  508;  In 
Matter  of  Rose,  80  Cal.  166,  170,  22 
Pac.  86;  Crim  v.  Kessing,  89  Cal.  478, 
486,  23  Am.  St.  Rep.  491,  26  Pac.  1074; 
Bronzan  v.  Drobaz,  93  Cal.  647,  651, 
29  Pac.  254;  In  Matter  of  Smith,  98 
Cal.  636,  639,  33  Pac.  744;  Colton  L. 


ft  W.  Co.  V.  Swartz,  99  Cal.  278,  282, 
33  Pac.  878;  Wells  v.  Torrance,  119 
Cal.  437,  440,  51  Pac.  626;  McKay  v. 
McKay,  125  Cal.  65,  68,  57  Pac.  677; 
Broadway  Ins.  Co.  v.  Welters,  128 
Cal.  162,  167,  60  Pac.  766;  People  ex 
rel.  Bank  Commrs.  v.  Bank  of  Men- 
docino Co.,  133  Cal.  107,  108,  65  Pac. 
124;  Los  Angeles  v.  Los  Angeles  C. 
W.  Co.,  134  Cal.  121,  124,  66  Pac. 
198;  Peeney  v.  Hinckley,  134  Cal. 
467,  468,  8d  Am.  St.  Eep.  290,  66 
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Pae.  580;  In  re  Harrington's  Estate 
(Cal^  June  12,  1905),  81  Pac.  546, 
647. 

Texas. — (^y.  Stats.,  sec.  1643; 
Braidfoot  v.  Taylor,  1  App.  C.  C,  sec. 
174;  Lackie  ▼.  Bramlett,  1  App.  C. 
C,  sec  1130;  Wheeler  ▼.  Davis,  3 
App.  C.  C,  sec.  13;  Taylor  v.  Prid- 
gen,  3  App.  C.  C,  see.  89;  Lay  v. 
Bellingrer,  1  App.  C.  C,  sec.  23;  Mar- 
tin ▼.  Coon,  28  Tex.  614;  Simpeon 
Y.  Bennett,  42  Tex.  241;  Bradford 
T.  Taylor,  64  Tex.  171;  Railway  Ck). 
▼.  Railway  Co.,  68  Tex.  99,  3  S.  W. 
564;  Rodrigaes  ▼.  Trevino,  54  Tex. 
201;  Linn  t.  Armbould,  55  Tex.  618; 
Whitaker  t.  Gee,  61  Tex.  217;  White 
V.  Smith,  4  App.  C.  C,  see.  325;  Rail- 
way Co.  y.  Stephenson,  26  8.  W.  236; 
Winstead  y.  Evans,  33  S.  W.  580; 
Clopton  y.  Herring,  26  S.  W.  1104; 
Qiersa  y.  Yocum,  1  App.  C.  C,  sec. 
310;  Horton  y.  McKeehan,  1  App.  G. 
C,  see.  467;  Winstead  y.  Evans,  33 
S.  W.  580;   Fuerman    y.    Ruchle,    4 


App.  C.  C,  sec.  81;  Roberts  y.  Con- 
nellee,  71  Tex.  11  8  S.  W.  626; 
Vogt  y.  Dorsey,  85  Tex.  90,  19  S. 
W.  1033 ;  Young  y.  Pf eiffer,  30  8.  W. 
94;  Railway  Co.  y.  Gill,  28  8.  W.  911. 

Utah.— Baskin  y.  Godbe,  1  Utah, 
28;  Potter  v.  Hussey,  1  Utah,  249; 
McClelland  y.  Dickinson,  2  Utah, 
100;  Drake  y.  Ireland,  4  Utah,  192, 
7  Pac.  714;  R.  &  R.  Cattle  Co.  y. 
Slaughter,  6  Utah,  278,  21  Pac.  997; 
Hodson  y.  U.  P.  Ry.  Co.,  14  Utah, 
381,  47  Pac.  859;  First  Nat.  Bank 
of  Hailey  v.  Lewis,  12  Utah,  84,  41 
Pac.  712;  EUoit  v.  Bastian,  11  Utah, 
452,  40  Pac.  713;  Amy  y.  Amy,  12 
Utah,  278,  42  Pac.  1121;  Hoagland 
y.  Hoagland,  19  Utah,  103,  57  Pac. 
20;  Blyth  &  Fargo  Co.  v.  Swenson, 
15  Utah,  345;  49  Pac.  1027;  In  re 
Christensen,  17  Utah,  412,  53  Pac. 
1003;  Mosby  y.  Gisbom,  17  Utah, 
257,  54  Pac.  121;  Karren  y.  Karren, 
25  Utah,  87,  69  Pac.  465. 


§  1678.    No  Particular  Form  of  Judgment  Bequired« 

No  particular  form  for  judgment  is  prescribed  in  the  statutes, 
but  it  must  be  rendered  by  the  court  in  such  mode  that  it  will 
conform  to  the  cause  of  action  stated  and  the  proof  adduced  on  the 
trial.! 

1  McGarrahan  y.  HaxweU,  28  Cal.  75,  85.  Sm,  also,  Kerr's  Cye.  C.  G. 
P.,  sec.  577. 


§  1679.    Judgment  on  the  Merits. 

A  judgment  upon  its  merits  is  one  which  determines,  either  upon 
an  issue  of  the  law  or  the  fact,  which  party  is  right.^ 


1  Bosenthal  y.  McMann,  93  Cal. 
505,  511,  29  Pae.  121.  See  dis.  op. 
Harrison,    J.,    City    of    Oakland    y. 


Oakland  W.  F.  Co.,  118  Cal.  160,  225, 
50  Pac.  277.  See,  also,  Kerr's  Cyo. 
C.  C.  P.,  sec.  582. 


§  1680.    Judgment  Need  not  be  Signed  by  Justice. 

There  is  no  provision  in  the  statute  requiring  any  judgment  to 
be  signed  by  the  justice,  and  the  judgment  whieh  is  produced  from 

48 
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the  orig^iiMil  records  of  the  court  in  which  it  was  rendered  needs 
no  signature  nor  exemplification.^ 


i  Crim  y.  Kessing,  89  Cal.  478, 
489,  23  Am.  St.  Bep.  491,  26  Pac. 
1074.  See  Clink  v.  Thurston,  47 
Cal.  21,  29;  In  Matter  of  Cook,  77 

§  1681.   Judgment  a  Contract. 

A  judgment  is  a  contract.* 

1  Stuart  ▼.  Lander,  16  Cal.  372,  375, 
76  Am.  Dec.  538.  See  Ames  y.  Hoj, 
12  Cal.  11;  Brewster  y.  Ludekins,  19 
Cal.  162,  170;  Bean  v.  Lorjea,  81  Cal. 
151,  153,  22  Pac.  513;  Dore  y.  Thom- 
burgr,  90  Cal.  64,  66,  25  Am.  St.  Kep. 
100,  27  Pac.  30;  Rowe  y.  Blake,  99 
Cal.  167,  170,  37  Am.  St.  Rep.  45,  33 
Pac.  864;  Simpson  y.  Cochran,  23 
Iowa,  81,  83,  92  Am.  Dec.  410; 
Burnes  y.  Simpson,  9  Kan.  658; 
Hummer  y.  Lamphear,  32  Kan.  439, 
49  Am.  Rep.  491,  4  Pac.  865;  Mc- 
Donald y.  Butler,  3  Mich.  558;  Mer- 
chants' Nat.  Bank  y.  Gaslin,  41 
Minn.  552,  43  K.  W.  483;  Sheehan  & 


Cal.  220,  227,  11  Am.  St.  Bep.  267, 
17  Pac.  923,  19  Pac.  341,  1  L.  B«  A. 
567. 


L.  Transp.  Co.  y.  Sims,  28  Mo.  App. 
64,  67;  Eldredge  y.  Aultman,  35 
Neb.  884,  37  Am.  St.  Rep.  476,  477, 
53  N.  W.  1008;  Donnelly  y.  Cor- 
bett,  7  N.  Y.  500;  Gutta-Percha  &  R. 
Mfg.  Co.  y.  Mayor  etc.  of  Houston, 
108  N.  Y.  276,  2  Am.  St.  Rep.  412, 
15  N.  £.  402;  Nazre  y.  McCalmont 
Oil  Co.,  36  Hun,  296;  Taylor  ▼. 
Boot,  4  Keyes,  335;  McLean  y.  Mc- 
Lean, 90  N.  C.  530,  532;  Headley  v. 
Roby,  6  Ohio,  521;  Meyer  y.  Brooks, 
29  Or.  203,  207,  54  Am.  St.  Bep 
790,  44  Pac.  281.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  112. 


§  1682.    Judgment  for  and  Against  Whom  may  be  Given. 

A  judgment  may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defendants; 
and  it  may,  when  the  justice  of  the  case  requires  it,  determine  the 
ultimate  rights  of  the  parties  on  each  side,  as  between  themselves.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.      Co.  y.  Hall,   110    Cal.  490,  492,  42 


578;  (Idaho)  Rev.  Codes,  sec.  4351; 
(Utah)  Comp.  Laws  1907,  sec.  3184; 
Nichols  y.  Dunphy,  58  Cal.  605,  607; 
Haggini  y.  Clark,  71  Cal.  444,  447, 
451,  9  Pac.  736,  12  Pac.  478;  Wein- 
reich  t.  Johnston,  78  Cal.  254,  256, 
257,  20  Pac.  556;  Shain  y.  Forbes, 
82  Cal.  577,  583,  23  Pac.  198;  Etter 
▼.   Hughes,   41   Pac.   790;    Bailey  L. 


Pac.  962;  Morgan  y.  Bighetti,  45 
Pac.  260;  McDonald  y.  Porsh,  136 
Cal.  301,  302,  68  Pac.  817;  Johnson 
y.  Phenix  Ins.  Co.,  146  Cal.  571,  575, 
80  Pac.  719;  Fowden  y.  Pacific  Coast 
S.  S.  Co.,  86  Pac.  178;  Atlantic  & 
P.  R.Co.  y.  Laird,  164  U.  a  393, 
401,  41  L.  ed.  485,  488. 


§  1683.    Judgment  and  Order— How  Distinguished. 

The  distinction  between  an  order  and  a  final  judgment  is  that 
the  former  is  a  decision  made  during  the  progress  of  the  cause, 
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either  prior  or  subsequent  to  a  final  judgement,  settling  some  point 
of  practice  or  some  question  collateral  to  the  main  issue  presented 
by  the  pleadings,  and  necessary  to  dispose  of  before  such  issue  can 
be  passed  upon  by  the  court,  or  necessary  to  be  determined  in  car- 
rying the  final  judgment  into  execution.  The  latter  is  a  deter- 
mination of  the  court  upon  the  issues  presented  by  pleadings, 
which  ascertains  and  fixes  absolutely  and  finally  the  rights  of  the 
parties  in  a  particular  suit  in  relation  to  the  matter  in  litigation, 
and  puts  an  end  to  the  suit.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  577;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3644;  (N.  D.)  Kev.  Codes 
905,  sec.  8434;  (Wash.)  B.  So  B. 
Codes,  sec.  1858;  (Idaho)  Rev.  Cod«s, 
sec.  4726;  (Mont.)  Rev.  Codes  1907, 
sec.  7047;  (S.  D.)  Comp.  Laws  1910, 
sec.  73,  p.  546;  (Utah)  Comp.  Laws 
1907,  see.  3724;    (Okl.)   Comp.  Laws 


1909,  sec.  6379;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1941;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6480;  Sivers  v. 
Sivers,  97  Cal.  518;  Wells  v.  Torrance, 
119  Cal.  437,  440,  51  Pac.  626.  See 
Loring  V.  Illsley,  1  Cal.  24,  28;  Mc- 
Guire  v.  Brew,  83  Cal.  225,  232,  23 
Pac.  312;  In  Matter  of  Smith,  98  CaL 
636,  640,  33  Pac.  744. 


§  1684.    When  Oounterclaim  Established  Exceeds  Plaintiff's  De- 
mand. 

If  a  counterclaim,  established  at  the  trial,  exceeds  the  plaintiff's 
demand,  judgment  for  the  defendant  must  be  given  for  the  ex- 
cess; or  if  it  appear  that  the  defendant  is  entitled  to  any  other 
affirmative  relief,  judgment  must  be  given  accordingly.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  666. 


§  1686.    Judgment  in  Claim  and  Delivery. 

In  an  action  to  recover  the  possession  of  personal  property,  judg- 
ment for  the  plaintiff  may  be  for  the  possession  or  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  damages  for  the  detention. 
If  the  property  has  been  delivered  to  the  plaintiff,  and  the  defend- 
ant claim  a  return  thereof,  judgment  for  the  defendant  may  be 
for  a  return  of  the  property  or  the  value  thereof,  in  case  a  return 
cannot  be  had,  and  damages  for  taking  and  withholding  the  same.* 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  667. 
See,  also,  Kelly  ▼.  McKibben,  54  Cal. 
192,  194,  195;  Pico  v.  Pico,  56  Cal. 
453,  459;  De  Thomas  v.  Witherby,  61 
Cal.  92,  97,  44  Am.  Bep.  542;  Berson 


V.  Nunan,  63  Cal.  550,  652;  Phillips 
V.  Sutherland  (Cal.,  Jan.  19,  1884), 
2  Pac.  32;  Whetmore  v.  Eupe,  65  Cal. 
237,  238,  3  Pac.  851;  McCue  ▼.  Tun- 
stead,  66  Cal.  486,  487,  6  Pac  316; 
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Brichman  ▼.  Boss,  67  Cal.  601,  606,  8 
Pac.  316;  Stewart  v.  Taylor,  68  Cal. 
6,  6,  8  Pac.  605;  Myere  v.  Moulton, 
71  Cal.  498,  504,  12  Pac.  505;  Hohn- 
berg  V.  Hendy  (Cal.,  March  31, 
1886),  10  Pac.  394;  Washburn  t. 
Huntington,  78  Cal.  573,  577,  578, 
21  Pac.  SOo;  Kneebone  v.  Kneebone, 
83  Cal.  645,  648,  23  Pac.  1031;  Cooke 
T.  Aguirre,  86  Cal.  479,  483,  25  Pac. 
5;  Ryan  v.  Fitzgerald,  87  Cal.  345, 
346,  25  Pac.  546;  Wheatland  M.  Co. 
V.  Pirrie,  89  Cal.  459,  463,  26  Pac. 
904;  Claudius  v.  Aguirre,  89  Cal.  501, 
504,  26  Pac.  1077;  Caruthers  v. 
Hensley,  90  Cal.  559,  560,  27  Pac 
411;  Etchepare  v.  Aguirre,  91  Cal. 
288,  292,  25  Am.  St.  Rep.  180,  27 
Pac.  668;  Meads  v.  Lazar,  92  Cal. 
221,  225,  28  Pac.  935;  Banning  v. 
Marleau,  101  Cal.  238,  239,  35  Pac. 
772;  Salisbury  v.  Burr,  114  Cal.  451, 
454,  46  Pac.  270;  Garcia  v.  Gunn, 
119  Cal.  315,  322,  51  Pac.  634;  Hays- 


T.  Windsor,  130  Cal.  230,  236,  62  Pac. 
395;  Black  v.  Hilliker,  130  Cal.  190, 
193,  62  Pac.  481;   Harris  v.  Smith, 
132    Cal.    316,    319,    64    Pac.    409; 
Hickey  ▼.  Coschina,  133  Cal.  81,  8o. 
65  Pac.  313;  Erreca  v.  Meyer,    142 
Cal.  308,  309,  75  Pac.  826;  Hunt  v. 
Robinson,  11  Cal.  262,  277;  Gary  v. 
Borland,  24  Cal.  147,  150;  Hisler  v, 
Oarr,    34    Cal.    641,    645;    Campbell 
V.  Jones,  38  Cal.  507,  513;  Campbell 
▼.  Jones,  41  Cal.  515,  518;  Brown  v. 
Johnson,   45    Cal.    76,    77;    Freeborn 
▼.  Xorcross,  49  Cal.  313,  314;  Bowen- 
▼.    Sierra    Lumber   Co.    (Cal.   App., 
March  23,  1906),  84  Pac.  1010. 

laabo. — Campbell  v.  First  Nat. 
Bank  of  Rexbury,  13  Idaho,  95,  88 
Pac.  639;  Johnson  v.  Fraser,  2  Idaho, 
404,  18  Pac.  48. 

Uta^. — Drake  v.  Ireland,  4  Utah, 
192,  7  Pac.  714. 


§  1686.    Judgment,  When  Payable  in  Specified  Kind  of  Money. 

In  an  action  on  a  contract  or  obligation  in  writing,  for  the  direct 
payment  of  money,  made  payable  in  a  specified  kind  of  money  or 
currency,  judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and  be  made 
payable  in  the  kind  of  money  or  currency  specified  therein;  and 
in  all  actions  for  the  recovery  of  money,  if  the  plaintiff  allege  in 
his  complaint  that  the  same  was  understood  and  agreed  by  the  re- 
spective parties  to  be  payable  in  a  specified  kind  of  money  or  cur- 
rency, and  this  fact  is  admitted  by  the  default  of  the  defendant 
or  established  by  evidence,  the  judgment  for  the  plaintiff  must  be 
made  payable  in  the  kind  of  money  or  currency  so  alleged  in  the 
complaint.^ 


1  Kerr's  Cyc.  C.  C.  P.,  see.  667; 
Magraw  v.  McGIynn,  26  Cal.  421, 
430,  434;  Hathaway  v.  Brady,  26 
CaL  581,  585;  Bradbury  v.  Croniae, 


46  Cal.  287,  289;  Sheehy  v.  Chalmers 
(Cal.,  AprU  23,  18W),  36  Pac.  514; 
Perine  C.  &  Pav.  Co.  v.  Quacken- 
bush,  104  Cal.  684^  689,  38  Pae.  533. 
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§  1687.   Judgment  for  Money  Received  in  Trust. 

In  an  action  against  any  person  for  the  recovery  of  moiley  re- 
ceived by  such  person  in  a  fiduciary  capacity,  or  to  the  use  of 
another,  judgment  for  the  plaintiff  must  be  made  payable  in  the 
kind  of  money  or  currency  so  received  by  such  person.^ 

1  Kerr's  Cyc.  0.  C.  P.,  sec.  667. 

§  1688.    Verdict  Need  not  Specify  Kind  of  Money  Where  Ad- 
mitted by  the  Pleadings. 

A  verdict  for  a  sum  of  money  generally  will  support  a  judgment 
payable  in  gold  coin  when  the  obligation  to  pay  in  such  coin  is 
admitted  by  the  pleadings.^ 

1  Kerr'B  Cyc.  C.  C.  P.,  sec.  667.  Winans  ▼.  Hassej,  48  Cal.  634,  6a7; 
See  Pinkerton  v.  Woodward,  33  Cal.  Carey  v.  Philadelphia  &  C.  P.  Co.^  33 
557,    607,    91    Am.    Dec.    657.    See      CaL  694^  697. 

§  1689.    Power  of  Court  Over  Judgment  After  Entry. 

The  court  wherein  the  judgment  is  entered  has  control  of  such 
judgment  and  authority  .to  direct  issuance  and  execution  of 
process  thereunder  in  the  interest  of  the  party  entitled  thereto.^ 

1  In  re   Shortridge,  99    Cal.  526,  Idalio. — People  v.  George,  3  Idaho, 

529,  37  Am.  St.  Eep.  78,  34  Pac.  227,       108,  27  Pac.  680;  Miller  v.  Pine  Min. 

21  L.  B.  A.  755.    See,    also,  Kerr's      ^^^  ^^'>  ^  ^^^^^^  ^^3,  32  Pac.  207; 
^        ^    ^    _  '  State  V.  Cunningham,  6  Idaho,  113.  53 

Cyc.  C.  C.  P.,  sec.  128  i  p^^  ^g^  *^       '  '       ' 

§  1690.    Judgment  After  Death  of  Party. 

If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of  fact, 
and  before  judgment,  the  court  may  nevertheless  render  judgment 
thereon.  Such  judgment  is  not  a  lien  on  the  real  property  of  the 
deceased  party,  but  is  payable  in  the  course  of  administration  on 
his  estate.^ 

1  Kerr's    Cyc.    C.  C.  P.,  sec.    669.  146  Cal.  212,  213,  79  Pac.  870;  Bowe 

See,    also,    Fox  v.  Hale  &    Norcross  v.  Chandler,  1  Cal.  App.  175,  183,  81 

Silver  M.  Co.,  108  Cal.  478,  482,  483,  Pac.  972;  Norton  v.  Jackson,  5  Cal. 

41  Pac.  328;  Morton  v.  Adams,  124  App.  262,  265,  90  Pac.  53. 

Cal.  229,  230,  71  Am.  St.  Bep.  53,  56  UtalL— Elloit  y.  Bastian,  11  Utah, 

Pac.    1038;    Johnston    v.    CaUahan,  452^  40  Pae.  713^ 
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§  1691.   Judgment  Against  Administrator. 

A  judgment  against  an  administrator  must  be  made  payable  in 
due  course  of  administration.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  1504. 
See  Bank  of  Stockton  v.  Howland, 
42  Cal.  129,  133;  Briggs  v.  Breen, 
123  Cal.  657,  56  Pac.  633,  886. 

Idaho. — Cunningham  ▼.  Bank  of 
Nampa,  13  Idaho,  167,  88  Pac.  975; 
Brady  v.  Linehan,  5  Idaho,  732,  51 
Pac.  761;  Frost  v.  Alturas  Water 
Co.,  11  Idaho,  294,  81  Pac.  996; 
First  Nat.  Bank  of  Hailey  v.  Bews, 
3  Idaho,  486,  31  Pac.  816. 

Utah. — Stevens  v.  S.  Ogden  L.  B. 
&  I.  Co.,  14  Utah,  232,  47  Pac.  81; 


Whitehill  ▼.  Lowe,  10  UUh,  419,  37 
Pac.  589;  Ruffatti  v.  Societe  des 
Mines,  10  Utah,  386,  37  Pac.  591; 
Peseret  Irr.  Co.  v.  Mclntyre,  16 
Utah,  398,  52  Pac.  628;  Brown  v. 
8.  P.  Co.,  31  Utah,  318,  88  Pac.  7; 
Stevens  Imp.  Co.  v.  South  O.  It.  B. 
ft  I.  Co.,  20  Utah,  267,  58  Pac.  843; 
Field  v.  Cobbey,  22  Utah,  415,  62 
Pac.  102O;  Henderson  v.  Tumgren, 
9  Utah,  432,  35  Pac.  495;  Spencer 
▼.  Van  Cott,  2  Utah,  337. 


§  1692.    Effect  of  Judgment  on  Attachment  Lien. 

A  judgment  does  not  operate  so  as  to  release  or  obliterate  an 
attachment  lien.  The  property  attached  is  still  in  contemplation 
of  law  in  the  hands  of  the  officer,  subject  to  the  judgment.  The 
attachment  lien  still  exists  so  as  to  confer  priority  on  a  lien  of 
judgment.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  See  Anderson  v.  Goff,  72  Cal.  65,  71, 
688;  Porter  v.  Pico,  55  Cal.  165,  174.      1  Am.  St.  Rep.  34,  13  Pac.  73. 

§  1693.    The  Belief  to  be  Awarded  to  the  Plaintiff. 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can- 
not exceed  that  which  he  shall  have  demanded  in  his  complaint; 
but  in  any  other  case,  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint  and  embraced  within 
the  issue. ^ 

1  Kerr*B  Cyc.  C.  C.  P.,  sec.  580. 

§  1694.    Remitting  Excess  After  Trial. 

When  the  amount  found  due  to  either  party  exceeds  the  sum  for 
which  the  justice  is  authorized  to  enter  judgment,  such  party  may 
remit  the  excess,  and  judgment  may  be  rendered  for  the  residue.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  sec.  3648;  (N.  D.)  Bev.  Codes  1905, 
894;    (Nev.)   Cutting's  Comp.  Laws,      sec.  8438;   (Wash.)   B.  &  B.  Codes, 
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Bee.  1861;   (Idaho)  Bev.  Codes,  sec.         Sontli  Dakota. — Shearer  v.  Hutch- 

4730;  (Mont.)  Rev.  Codes,  sec.  7052;      inson  Co.,  10  S.  D.  9. 

(S.  D.)    Comp.  Laws  1910,  sec.  77,  wyomlng.-Jenkins   v.   Jeffrey,   3 

^'   't^in^Yw''^  s^r^'   ^?    'n?I'      Wyo.  669,  29  Pac.  186. 
sec.  3730;  (Wyo.)  Comp.  Stats.  1910,  "^  * 

sec,  5252;   (Okl.)  Comp.  Laws  1909,  Kansas.— 31  Kan.  214. 

sec.    6382;     (Neb.)    Cobbey's    Ann.  Nebraska.— Ann.  State.,  sec.  1945; 

Stats.,    sec.    1945;    (Kan.)    Dassler's  Adams  v.  Nebraska  S.  &  E.  Bank,  66 

Gen.  Stats.  1909,  sec.  5795;  Brandon  Neb,  121    76  N.  W.  421, 

V.    Superior    Court    (Cal.,    May    21, 

1886),  11  Pac.  128. 

§  1696.    Oregon— Justice's  Judgment  Does  not  Affect  Real  Es- 
tate Title. 

Althoiigli  the  title  to  real  property  may  be  controverted  or 
questioned  in  an  action  in  a  justice 's  court,  the  judgment  in  such 
an  action  shall  in  no  way  affect  or  determine  such  title  as  between 
the  parties,  or  otherwise.^ 

1  Lord's  Or.  Laws,  sec.  2448. 

§  1696.    Oregon — Predecessors 's  Judgment,  Authority  of  Justice 
to  Enforce. 

A  justice  of  the  peace  has  authority  and  power  to  enforce  a  judg- 
ment given  by  his  predecessor  in  oflSce,  or  by  a  justice  whose  docket 
has  been  transferred  to  him,  and  to  complete  any  unfinished  busi- 
ness begun  before  such  predecessor,  or  entered  in  such  docket,  as  if 
the  same  had  been  given  or  begun  by  himself.^ 

i  Lord's  Or.  Laws,  sec.  2453. 
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ARTICLE  n. 

EENDinON  AND  ENTRY  OF  JUDGMENT, 

I  1697.  Judgment  on  trial  hj  court — ^When  entered. 

§  1698.  Provision  a«  to  when  judgment  must  be  rendered  merely  directory. 

§  1699.  Judgment  on  verdict — ^When  entered. 

§  1700.  Execution  sale — Effect  of  nonentry  of  judgment. 

S  1701.  Judgment — Nonentry — Appellate  juriadiction, 

8*1702.  Entry  is  evidence. 

§  1703.  Jurisdiction  of  court  terminates  at  judgment 

5  1704.  Several  judgment. 

§  1705.  Colorado— Justices  render  judgment  within  four  days. 

9  1706.  Colorado— Penalty  for  failure  to  render  judgment  within  four  daya 

8  1707.  Colorado— Judgment — Interest — Costs — Interest  on  judgment. 

8  }.708f.  Washington — Judgment — Rendition — Entry. 

§  1687.    Judgment  on  Trial  by  Court— When  Entered. 

When  the  trial  is  by  the  court,  judgment  must  be  entered  within 
ten  days  after  the  submission.^ 


I  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  892;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3647;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2093;  (N.  D.)  Rev.  Codes 
1905,  sec.  8437;  (Tex.)  Sayles'  Tex. 
Civ.  State.  1897,  art.  1642;  (Wash.) 
B.  &  B.  Codes,  sec.  1859;  (Idaho) 
Rev.  Codes,  sec.  4728;  (Mont.)  Rev. 
Codes  1907,  sec.  7049;  (S.  D.)  Comp. 
Laws  1910,  sec.  75,  p.  546;  (Utah) 
Comp.  Laws  1907,  sec.  3726;  (Wyo.) 


Comp.  Stats.  1910,  see.  5250;  (Okl.) 
Comp.  Laws  1909,  sec.  6381;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1944; 
Heinlen  v.  PhiUips,  88  Cal.  557,  559, 
26  Pac.  366;  Jones  v.  Justice's  Court, 
97  Cal.  523,  525,  32  Pac.  575;  Web- 
ster V.  Hanna,  102  CaL  177,  180,  36 
Pac.  421;  Grimwood  v.  Barry,  118 
Cal.  274,  276,  50  Pac.  430;  Ameri- 
can T.  F.  Co.  v.  Justice's  Court,  133 
Cal.  319,  320,  65  Pac.  742,  978. 


§  1698.   Provision  as  to  When  Judgment  must  be  Rendered 
Merely  Directory. 

The  provision  of  the  code  ^  as  to  time  when  the  judgment  must 
be  entered  is  merely  directory.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec 
892;  (Ariz.)  Bev.  Stats.  1901,  sec. 
2093;  (N.  D.)  Bev.  Codes  1905,  sec. 
8437;  (Idaho)  Bev.  Codes,  sec.  4728; 
(Mont.)  Bev.  Codes  1907,  see.  7049; 
(S.  D.)    Comp.  Laws  1910^  sec.   75, 


p.  546;    (Utah)   Comp.    Laws    1907, 
sec.  3726. 

2  See,  alsO;  Heinlen  v.  Phillips,  88 
Cal.  557,  559,  26  Pac.  366;  Jones  ▼. 
Justice's  Court,  97  Cal.  523,  525,  32 
Pac.  575;  American  T.  P.  Co.  v.  Jna- 
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tice'8   Court,   133  CaL  319,   320,   65 

Pac.     742,     978.  See  Webster     v. 

Hanna,   102   Cal.  177,  180,  36   Pac. 
421. 

Idabo. — Gray  y.  Cederholm,  2  Ida- 
ho, 34,  3  Pac.  12. 

Nelwaska.-— Banks  ▼.  Uhl,  6  Neb. 
145;  Eawalt  v.  Brewer,  16  Neb.  444, 
20  N.  W.  391;  Wilcox  v.  Brown,  20 
Neb.  355,  30  N.  W.  264;  Moore  ▼. 
Waddington,  69  Neb.  615,  96  N.  W. 
279. 

ntali.~Ka78en  y.  Steele,  13  Utah, 
260,  44  Pac.  1042. 

Waahlngton.— State  y.  White,  8 
Wash.  230. 

Beatty,  C.  J.,  in  constming  section 
892  of  tiie  Code  of  Civil  Procedure 
thought  that  the  court  in  bank 
should  not  hesitate  to  set  aside  its 
former  ruling  if  satisfied  that  it  was 
erroneous,  and  he  was  satisfied  that 
Heinlen  y.  Phillips,  88  Cal.  557,  26 
Pac.  366,  was  incorrectly  decided, 
and  that  the  case  at  bar  is  an  illus- 


tration of  the  abuses  that  are  pos- 
sible under  the  practice  there  sanc- 
tioned. "A  justice  of  the  peace," 
said  he,  "may  hold  a  case  under  ad- 
yisement  for  an  indefinite  time  [it 
was  nearly  fitteen  months  in  this  in- 
stance], and  unless  the  losing  party 
has  kept  constant  watch  upon  the 
proceedings,  a  judgment  may  have 
passed  beyond  the  reach  of  review 
before  he  has  any  notice  of  its  entry. 
There  is  no  requirement  of  a  notice 
of  the  justice's  judgment,  but  the 
law  commanding  him  to  enter  judg- 
ment at  the  close  of  the  trial,  if 
held  mandatory,  as  it  is  in  terms, 
would  serve  all  the  purposes  of  the 
notice.  As  the  notice  is  essential 
for  the  security  of  the  losing  party, 
I  think  the  law  cannot  too  soon  be 
relieved  of  a  construction  which  de- 
stroys its  efficacy":  American  T.  F. 
Co.  V.  Justice's  Court,  133  Cal.  319, 
320,  65  Pac.  742,  978.  See,  also, 
Kerr's  Cyc.  C.  C.  P.,  sec.  892. 


§  1690.   Judgment  on  Verdid^-When  Entered. 

Upon  the  rendition  of  a  verdict  in  case  of  a  jury  trial,  the 
judgment  must  be  entered  at  once.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  891; 
Montgomery  v.  Superior  Court,  68  Cal. 
407,  411,  9  Pac  720;  Webster  ▼.  Han- 
na, 102  Cal.  177,  180,  36  Pac.  421; 
Lynch  v.  Kelly,  41  Cal.  232, 233 ;  Hein- 
len V.  Phillips,  88  Cal.  557, 559, 26  Pae. 
366;  Jones  v.  Justice's  Court,  97  Cal. 
523,  525,  32  Pac.  575;  Webster  y. 
Hanna,  102  Cal.  177,  180,  36  Pac. 
421;  Grimwood  v.  Barry,  118  Cal. 
274,  276,  50  Pac.  430;  American  T. 
P.  Co.  V.  Justice's  Court,  133  Cal. 
319,  320,  65  Pac.  742,  978. 

As  to  judgment  on  verdict,  see 
(Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  891; 
(Kev.)    Cutting's    Comp.    Laws,   sec. 


3647;  (Ariz.)  Bev.  Stats.  1901,  sec 
2092;  (N.  D.)  Bev.  Codes  1905,  sec 
8436;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1897,  art.  1641;  (Or.)  Lord's  Oregon 
Laws,  sec  2442;  (Wash.)  B.  &  B. 
Codes,  sec.  1859;  (Idaho)  Bev.  Codes, 
sec  4727;  (S.  D.)  Comp.  Laws 
1910,  sec.  74,  p.  546;  (Utah)  Comp. 
Laws  1907,  sec.  3725;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5250;  (Okl.)  Comp. 
Laws  1909,  sec.  6381;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1944;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  6482; 
(Colo.)  Mills'  Ann.  Stats.  1905,  sec. 
2647;  (Mont.)  Bev.  Codes,  1907,  sec 
7048. 
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Kansas. — 37  Kan.  355;  36  Kan. 
398;  29  Ean.  707;  35  Kan.  400;  29 
Kan.  106;  19  Kan.  219;  16  Kan.  285; 
14  Kan.  509. 

Kortb  Dakota. — "Rey,  Codes,  see. 
8436;  Porter  v.  Parker,  4  Dak.  397, 
33  N.  W.  70;  In  re  Dance,  2  N.  D. 
184,  49  N.  W.  733;  Sluga  v.  Walker, 
9  N.  D.  108,  81  N.  W.  282. 

The  laws  provide  tliat  a  justice  of 


the  peace  shall,  upon  receiving  the 
verdict  from  the  jury,  immediately 
render  judgment  accordingly;  but  the 
formal  entry  of  judgment  is  a  mere 
clerical  duty,  and  an  execution  issued 
by  him,  which  recites  the  judgment, 
is  not  void  by  reason  of  his  failure 
to  enter  the  judgment:  Lynch  t. 
KeUy,  41  Cal.  232. 


§  1700.    Execution  Sale — ^Effect  of  Nonentry  of  Judgment. 

Failure  of  the  justice  to  enter  formal  judgment  upon  a  verdict 
will  not  vitiate  execution  sale,  or  sustain  motion  to  set  aside  execu- 
tion.^ 

1  Lynch  v.  Kelly,  41  Cal.  232. 

§  1701.    Judgment — Nonentry— Appellate  Jurisdiction. 

Superior  court  has  jurisdiction  of  appeal  from  justice  court 
though  no  judgment  was  entered  by  justice  in  accordance  with 
verdict.^ 

I  Montgomery  ▼.  Superior  Court,  68  Cal.  411,  9  Pac  720. 

§  1702.    Entry  is  Evidence. 

The  entry  of  a  judgment  in  a  justice  docket,  regular  on  its  face, 
is  prima  facie  evidence  that  it  was  rendered  on  the  date  shown.^ 

1  Bauer  v.  Justice's  Court  of  the  City  and  County  of  San  Francisco,  115 
Cal.  84,  46  Pac.  870. 

§  1703.    Jurisdiction  of  Court  Terminates  at  Judgment. 

Where  procedure  is  regulated  by  statute,  the  jurisdiction  of  the 
courts  over  the  subject  matter  of  the  action  as  well  as  over  the 
parties  terminates  with  the  entry  of  final  judgment  therein,  except 
for  the  purpose  of  enforcing  the  judgment  and  carrying  out  its 
provisions,  or  for  correcting  mistakes  in  the  record  upon  proper 
application  therefor.^ 

1  McKay  ▼.  McKay,  125  Cal.  65,  67,  57  Pac  677.  See,  also,  Kerr's  Gye. 
C.  C.  P.,  sec.  677. 

§  1704.    Several  Judgment. 

In  an  action  against  several  defendants,  the  court  may,  in  its 
discretion,  render  judgment  against  one  or  more  of  them,  leavmg 
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the  action  to  proceed  against  the  others  whenever  a  several  judg- 
ment is  proper.^ 


1  Kerr's  Cyc,  C.  C.  P.,  sec.  679. 
See,  also,  Niehols  y.  Dunphj,  58  Cal. 
605,  607;  Haggin  ▼.  Clark,  71  Cal. 
444,  447,  451,  9  Pac.  736,  12  Pac. 
478;  Weinreich  v.  Johnston,  78  Cal. 
254,  256,  257,  20  Pac.  556;  Shain  v. 
Forbes,  82  Cal.  577,  583,  23  Pac.  198 ; 
Etter  V.  Hughes  (Cal.,  Sept.  18, 
1895),  41  Pac.  790;  Bailey  L.  Co.  v. 
Hall,  110  Cal.  490,  492,  42  Pac.  962; 


Morgan  v.  RighcttI  (Cal.,  June  5, 
1896),  45  Pac  260;  ;^!Donald  v. 
Porsh,  136  Cal.  301,  302,  68  Pac.  817; 
Johnson  v.  Phenix  Ins.  Co.,  146  Cal. 
571,  575,  80  Pac.  719;  Fowdcn  v. 
Pacific  Coast  S.  S.  Co.  (Cal.,  April 
10,  1906),  86  Pac.  178;  Atlantic  ft 
P.  R.  Co.  V.  Laird,  164  U.  a  393,  401, 
41  L.  ed.  485,  488. 


§  1706.  Colorado — Justices  Bender  Judgment  Within  Four  Days. 
It  is  the  duty  of  justices  of  the  peace,  and  they  are  required,  to 
render  judgment  in  any  cause  or  causes  before  them  pending,  within 
four  days  after  such  cause  or  causes  have  been  submitted  for  final 
decision,  and  to  cause  such  judgment  to  be  entered  in  their  docket 
and  to  attest  the  same  with  their  signatures.^ 

1  (Colo.)  Bey.  Stats.  1908,  see.  3734. 

§  1706.  Colorado — Penalty  for  Failure  to  Sender  Judgment 
Within  Four  Days. 
If  any  justice  of  the  peace  willfully  refuses  or  neglects  to  ren- 
der judgment,  as  above  provided,  he  forfeits  all  costs  earned  in 
8u<;h  cause  or  suit,  and  any  litigant  in  such  cause  or  suit  may  re- 
cover of  such  justice  of  the  peace  any  sum  by  him  paid  as  costs 
or  for  attorney's  fees  therein,  together  with  any  damages  imme- 
diately arising  out  of  such  refusal  or  neglect,  and  such  recovery 
may  be  had  in  any  court  of  competent  jurisdiction.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3735. 

§  1707.    Colorado  —  Judgment  —  Interest  —  Costs  —  Interest  on 
Judgment. 

When  the  parties  shall  appear  and  be  ready  for  trial,  the  jus- 
tice shall  proceed  to  hear  and  examine  their  respective  allegations 
and  proofs,  and  shall  thereon  give  judgment  against  the  party  who 
shall  be  proved  to  be  indebted  to  the  other,  for  so  much  money 
in  dollars  and  cents  as  shall' appear  to  be  due,  with  costs  of  suit; 
but  if  neither  party  shall  appear  to  be  indebted  to  the  other,  then 
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the  judgment  shall  be  against  the  plaintifF,  for  the  costs  of  suit 
only ;  and  if  such  judgment  be  rendered  upon  any  note  or  bond, 
or  for  a  balance  due  upon  a  settled  account,  the  justice  shall  allow 
interest  from  the  time  when  the  same  became  due,  and  include  the 
same  in  the  said  judgment ;  and  in  all  cases  the  judgment  shall  bear 
interest  at  the  rate  of  ten  per  cent  per  annum  until  paid.^ 

1  (Colo.)  BoT.  Stats.  1908,  eec.  3740. 

§  1708.    Washin^fUm— Judgment— Rendition— Entry. 

Upon  the  verdict  of  a  jury,  the  justice  must  immediately  render 
judgment  thereon.  When  the  trial  is  by  the  justice,  judgment 
must  be  entered  immediately  after  the  close  of  the  trial,  if  the 
defendant  has  been  arrested  and  is  still  in  custody ;  in  other  cases 
it  must  be  entered  within  three  days  after  the  close  of  the  trial.^ 

1  Bern,  k  Bal.  Ann.  Codes  &  Stats.,  sec.  1859. 


685  JTJDGMEKT.  §§  1709-1711 


RETICLE  m.. 

FORM  OP  JUDGMENT. 

S  1709.  Judgment — ^Porm  of  entry, 

S  1710.  Jndgment  of  arrest. 

§  1711.  Jndgment  for  plaintiff — Money  demanded — Form. 

S  1712.  Judgment  for  defendant — Form. 

§  1713.  Judgment  for  defendant — Counterclaim — ^Fornu 

S  1714.  Judgment — Pergonal  property — PoroL 

S  1715.  Judgment — Value  of  personal  property — Form. 

S  1716.  Judgment — ^Return  of  property  to  defendant — ^Ponn* 

§  1717.  Judgment — Damages  in  lieu  of  return — ^Fomu 

S  1718.  Judgment — ^Arrest — Form. 

§  1719.  Oregon — Judgment  after  trial — Fomu 

§  1709.    Jndgment— Form  of  Entry. 

The  judgment  of  a  justice  of  the  peace  must  be  entered  substan- 
tially in  the  form  required  by  section  six  hundred  sixty-seven  of  the 
Code  of  Civil  Procedure.^  No  judgment  shall  have  eflfect  for  any 
purpose  until  so  entered.* 

1  See  supra,  sees.  1096,  1097.  see.  7050;   (Okl.)  Comp.  Laws  1909, 

»  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.    6384;     (Neb.)     Cobbey's    Ann. 

sec.    893;    (Nev.)    Cutting's    Comp.  Stats.,    see.    1947;   (Kan.)   Dassler's 

Laws,  sec.  3650;  (Idaho)  Bev.  Codes,  Gen.  Stats.  1909,  sec.  6485, 
see.  4729;  (Mont.)  Bev.  Codes  1907, 

§  1710.   Judgment  of  Arrest. 

Where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon,  the  fact  must  be  stated  in  the  judgment.^ 

1  Kerr's  Qyc.  C.  C.  P.,  sec.  893, 

§  1711.   Judgment  for  Plaintiff— Money  Demanded — Form. 

[Title  of  Court  and  Cause.] 

In  this  case  judgment  is  given  for  plaintiff  for dollars 

principal  and  interest,  and dollars  taxed  costs. 

Judgment $ 

Costs 


Justice  of  the  Peace. 
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§  1712.    Judgment  for  Defendant— Form. 

[Title  of  Court  and  Cause.] 

In  this  case  judgment  is  given  against  plaintiff  and  for  de- 
fendant for  thirteen  dollars,  taxed  costs. 

[Dated.] 


Justice  of  the  Peace. 


§  1713.    Judgment  for  Defendant — Counterclaim— Form. 

[Title  of  Court  and  Cause.] 

In  this  case  the  defendant's  counterclaim  against  plaintiff  ex- 
ceeding plaintiff's  demand  against  him,  judgment  is  given  for 

defendant  against  plaintiff  for dollars,  and taxed 

costs. 

Judgment $ 

Costs 


[Dated.] 


Justice  of  the  Peace. 


§  1714.    Judgment — ^Personal  Property— Form. 

[Title  of  Court  and  Cause.] 

In  this  case  judgment  is  given  against  defendant  and  for  plain- 
tiff for  the  possession  of  the  personal  property  described  in  the 

complaint  herein,  and  damages  for  the  detention  thereof 

by  defendant,  and dollars costs. 

[Dated.] 


Justice  of  the  Peace. 


§  1715.   Judgment— Value  of  Personal  Property— ^Form. 

[Title  of  Court  and  Cause.] 

In  this  case,  it  appearing  that  the  delivery  of  the  property  de- 
scribed in  the  complaint  cannot  be  had,  judgment  is  given  for 


^ 


687  JUDGMENT.  §§  1716-1718 

plaintiff  for dollars,  the  value  thereof,  and taxed 

costs. 

Judgment $ 

Costs 


[Dated.] 


Justice  of  the  Peace. 


§  1716.   Judgment— Return  of  Property  to  Defendant — ^Form. 

[Title  of  Court  -and  Cause.] 

In  this  case,  it  appearing  that  the  property  described  in  the 
complaint  has  been  delivered  to  the  plaintiff,  and  the  defendant 
claiming  a  return  thereof,  judgment  is  given  against  plaintiff 

for  the  return  of  said  property  to  defendant,  and dollars 

damages  for  taking  and  withholding  the  same,  and dol- 
lars taxed  costs. 

[Dated.] 


Justice  of  the  Peace. 


§  1717.   Judgment— Damages  in  Lieu  of  Betum— Form. 

[Title  of  Court  and  Cause.] 

In  this  case,  it  appearing  that  the  property  described  in  the 
complaint  has  been  delivered  to  plaintiff,  and  the  defendant 
claiming  a  return  thereof,  and  it  appearing  that  a  return  cannot 

be  had,  judgment  is  given  against  plaintiff  for dollars,  the 

value  of  said  property,  and dollars  taxed  costs. 

[Dated.] 


Justice  of  the  Peace. 

§  1718.   Judgment— Arrest — ^Form. 

[Title  of  Court  and  Cause.] 

In  this  case  judgment  is  given  for  plaintiff  and  against  de- 
fendant for dollars,  and  costs  taxed  at dollars,  and 

it  appearing  that  defendant  is  about  to  depart  from  the  state  with 
intent  to  defraud  his  creditors  [or  if  for  any  other  reason  he  is 
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subject  to  arrest  and  imprisonment],  he  is  tiierefore  snbjeet  to 

arrest  and  imprisonment  under  this  judgment. 

Judgment $ 

Costs 


[Dated.] 


Justice  of  the  Peace. 


§  1719.    Oregon— Judgment  After  Trial— Form. 

Justice's  Court  for  the  Precinct  of  — 

State  of  Oregon, 
County  of . 


V. 


Civil  Action  to  Recover  Money. 
Complaint   filed   and   summons    issued,    returnable 


A£Sdavit  and  undertaking  for  writ  of  attachment  against  the 
property  of  the  defendant  filed. 

Writ  of  attachment  issued,  directed  to ,  constable  of 

the  precinct. 

.    Summons  returned  and  indorsed.     [See  judgment 

for  want  of  answer.] 

Parties  appeared.  Answer  of  defendant  filed.  Defendant 
then  deposited  trial  fee  of  six  dollars,  and  demanded  a  jury  trial. 
On  application  of  the  defendant,  ordered  that  the  cause  be  con- 
tinued, at  his  costs,  for  trial  on .    Order  for  jury  issued, 

directed    to   ,    constable    of   the     precinct,    returnable 


Parties  appeared.    Jury  formed  and    sworn.    Trial  had,  and 

jury  gave  verdict  in  favor  of  the  plaintiff  for  the  sum  of 

dollars.  Therefore  it  is  considered  that  the  plaintiff  recover  of 
the  defendant  the  said  sum  of dollars,  and  his  disburse- 
ments in  this  action,  taxed  at dollars  and cents. 
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§§  1720, 1721 


ARTICLE  IV. 

OFFEB  OP  COMPBOMISB. 

§  1720.  Offer  to  eompromUe  before  trial. 

8  1721.  0£Fer  of  eompromifle. 

§  1722.  OfFer  to  allow  judgment — Form. 

§  1723.  Colorado — Tender  of  payment — CJosta. 

S  1724.'  Colorado — ^Offer  of  compromise. 

S  1725.  Washington — Tender,  judgment  in  case  of. 

§  1720.    Offer  to  Compromise  Before  Trial. 

If  the  defendant,  at  any  time  before  the  trial,  offers,  in  writing, 
to  allow  judgment  to  be  taken  against  him  for  a  specified  sum,  the 
plaintiff  may  immediately  have  judgment  therefor,  with  the  costs 
then  accrued ;  but  if  he  does  not  accept  such  offer  before  the  trial, 
and  fails  to  recover  in  the  action  a  sum  in  excess  of  the  offer,  he 
cannot  recover  costs  incurred  after  the  offer,  but  costs  must  be 
adjudged  against  him,  and,  if  he  recovers,  be  deducted  from  his 
recovery.  The  offer  and  failure  to  accept  it  cannot  be  given  in 
evidence  nor  affect  the  recovery,  otherwise  than  as  to  costs.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  8d5; 
(Cal.)  Stats.  1907,  p.  881;  Kerr's 
Stats,  ft  Amdts.  190^7,  p.  468; 
(Nov.)  Cutting's  Comp.  Laws,  see. 
3649;  (N.  D.)  Bev.  Codes  1905,  see. 
8442;  (Wash.)  B.  ft  B.  Codes,  sec. 
1860;  (Idaho)  Bev.  Codes,  sec.  4731; 
(Mont.)  Bev.  Codes  1907,  sec.  7054; 
(S.  D.)  Comp.  Laws  1910,  sec.  78, 
p.  546;  (Utah)  Comp.  Laws  1907, 
sec.  3731;  (Wyo.)  Comp.  Stats.  1910, 
sec.  5253;  (OkL)  Comp.  Laws  1909, 


sec.    6383;     (Neb.)     Cobbey's    Ann. 
Stats.,  sec.  1946. 

Nebraaka. — Ossenkop  ▼.  Akeson, 
15  Neb.  624,  19  N.  W.  709;  Under- 
hUl  y.  Shea,  21  Neb.  155,  31  N.  W. 
510;  Kleffel  v.  BuUock,  8  Neb.  340; 
UnderhiU  y.  Shea,  21  Neb.  155,  31 
N.  W.  510;  Elsanger  y.  Grovijohn, 
29  Neb.  142,  45  N.  W.  273. 

Wyoming. — Jenkins  y.  Jeffrey,  3 
Wyo.  669,  29  Pac.  186. 


§  1721.    Offer  of  Comprcmise. 
An  offer  of  compromise  is  not  an  admission  that  anything  is  due.^ 

1  (CaL)  Kerr's  Cyc.  C.  C.  P.,  sec.      1900,  sec.  3470;   Scott  y.  Wood,  SI 
2078;    (Nev.)   Cutting's  Comp.  Laws      Oal.  398,  405,  22  Pac.  871. 

44 
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§  1722.    Offer  to  Allow  Judgment— Form. 

[Title  of  Court  and  Cause.] 

The  plaintiff  will  please  take  notice  that  the  defendant  offers 

to  allow  him  to  take  judgment  herein  for with  interest,  and 

costs  to  date. 

[Dated  and  signed.] 


Defendant. 

§  1723.    Colorado — Tender  of  Payment — Costs. 

When  the  defendant,  upon  whom  any  summons  or  warrant,  issu- 
ing from  a  justice  of  the  peace,  shall  be  served,  shall  pay  or  tender  to 
the  constable  the  amount  actually  due,  with  all  costs  then  accrued, 
and  shall  prove  the  same  upon  the  trial,  and  shall  bring  the  money 
forward  and  deposit  it  with  the  justice  of  the  peace,  no  costs  which 
shall  thereafter  accrue  shall  be  adjudged  against  him,  but  the 
plaintiff  shall  pay  the  same.  When  any  justice  of  the  peace  shall 
render  a  judgment  against  any  defendant  and  it  shall  have  ap- 
peared upon  the  hearing  that  before  suit  was  brought  said  defend- 
ant tendered  to  the  plaintiff  a  sum  of  money  equal  to,  or  in  excess 
of,  that  found  by  the  justice  of  the  peace  to  be  due  said  plaintiff, 
the  justice  of  the  peace  shall  tax  all  of  the  costs  of  the  action  to 
the  plaintiff.^ 

i  (Colo.)  Bev.  Stats.  1908,  see.  372S. 

§  1724.    Colorado — Offer  of  Compromise. 

In  all  cases  hereafter  brought  in  justice  courts  tl]ie  defendant 
may,  at  any  time  before  trial  or  judgment,  serve  upon  the  plain- 
tiff a  written  offer  to  allow  judgment  to  be  taken  against  him  for 
the  sum  or  property  or  to  the  effect  therein  specified.  If  the 
plaintiff  accepts  the  offer  and  gives  notice  thereof  within  two  days, 
he  may  file  the  offer  with  an  affidavit  of  notice  of  acceptance,  and 
the  justice  shall  thereupon  enter  judgment  accordingly.  If  the 
notice  of  acceptance  be  not  given  the  offer  shall  be  deemed  with- 
drawn and  shall  not  be  given  in  evidence,  but  if  the  plaintiff  shall 
fail  to  obtain  a  more  favorable  judgment,  he  shall  not  recover 
costs  from  the  time  of  the  offer.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3729. 
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§  1725.    Washington— Tender,  Judgment  in  Case  of. 

K  the  defendant,  at  any  time  before  the  trial,  offer  in  writing 
to  allow  judgment  to  be  taken  against  him  for  a  specified  sum, 
the  plaintiff  may  immediately  have  judgment  therefor,  with  costs 
then  accrued ;  but  if  he  do  not  accept  such  offer  before  the  trial, 
and  fail  to  recover,  on  the  trial  of  the  action,  a  sum  greater  than 
the  offer,  such  plaintiff  cannot  recover  any  costs  that  may  accrue 
after  he  has  been  notified  of  the  offer  of  the  defendant,  but  such 
costs  must  be  adjudged  against  him,  and  if  he  recover,  deducted 
from  his  recovery.  But  the  offer  and  failure  to  accept  it  must  not 
be  given  in  evidence  to  affect  the  recovery,  otherwise  than  as  to 
costs,  as  above  provided.^ 

1  Bern,  k  Bal.  Ann.  Codes  k  Stats.,  sec.  I860. 
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ARTICLE  V. 

SETOFF  OF  JXJDGMENTa 

i  1726.    Setoff  of  judgments. 

§  1727.     Setoff  of  assigned  judgment. 

f  1728.    Oregon — Judgment  set  off  by  another  judgment. 

9  1729.  Oregon — ^Bight  of  appeal  precludes  setoff — Proeedura  wlieii  judg- 
ment is  of  another  court. 

fi  1730.     Oregon — Certificate  of  setoff  stays  judgment. 

S  1731.     Oregon — Mutual  judgments,  setoff  allowed. 

8  1732.  Oregon — ^Different  amounts — ^Judgment  for  the  difference — ^Certi- 
ficate disallowing  setoff. 

§  1733.    Washington — Setoff  of  mutual  judgments. 

i  1734.    Washington — Procedure  as  to  setoff  rendered  before  another  justice. 

i  1735.    Washington — Execution  for  bal&nce  after  setoff, 

m 

§  1726.    Setoff  of  Judgments. 

The  holder  of  a  larger  judgment  cannot  prevent  the  holder  of  a 
smaller  judgment  from  having  sueh  smaller  judgment  set  off 
pro  tanto  against  a  larger  judgment,  and  the  holder  of  a  smaller 
judgment  cannot  prevent  the  holder  of  a  larger  judgment  from 
having  smaller  so  set  off  and  then  having  an  execution  issue  for 
the  balance  due  on  larger.  The  rights  of  parties  in  this  respect 
are  reciprocal.* 

1  See  Kerr's  Gyc.  G.  C.  P.,  sees.  438,  6S8,  690;  McBride  ▼.  Fallon,  65  Gal. 
301,  302,  4  Pac.  17. 

§  1727.    Setoff  of  Assigned  Judgment. 

A  judgment  against  the  plaintiff,  assigned  to  the  defendant 
for  value,  may  be  set  off  against  the  plaintiff's  claim.*  But  to 
entitle  him  to  have  such  judgment  set  off  he  must  show  that  he  is 
in  reality  the  absolute  owner  of  the  judgment.' 

1  Hobbs    ▼.    Duff,    23    GaL    596;  2  Jones   ▼.  Ghalfant,  55    Gal.    505. 

Jones  ▼.  Ghalfant,  55  Gal.  505.  See,    also,  Kerr's   Gjc.   C.  C.  P.,  see. 

368. 

§  1728.    Oregon— Judgment  Set  Off  by  Another  Judgment 

A  party  against  whom  a  judgment  is  given  in  a  justice's  court 
may,  upon  three  days'  notice  to  the  adverse  party,  apply  to  the 
justice  of  such  court  to  have  another  judgment  given  in  a  jus- 
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tice'ff  court,  between  tlie  same  parties  and  against  such  adverse 
party,  set  off  against  such  first-mentioned  judgment.^ 

1  Lord's  Or.  Laws,  see.  244S. 

§  1729.  Oregon— Bight  of  Appeal  Precludes  Setoff— Procedure 
When  Judgment  is  of  Another  Court. 
There  must  be  no  existing  right  of  Appeal  from  the  judgment 
proposed  as  a  setoff,  and  if  such  judgment  was  given  in  another 
court  than  the  one  where  the  application  is  made  the  party  pro- 
posing such  setoff  must  produce  the  transcript  of  such  judgment, 
certified  by  the  proper  justice,  which  certificate  must  also  state 
how  much  of  such  judgment  remains  unsatisfied,  and  that  the 
transcript  is  given  for  the  purpose  of  being  a  setoff  against  the 
judgment  to  which  it  is  proposed  aa  a  setoff.^ 

1  Lord's  Or.  Laws,  see.  2444. 

§  1730.    Oregon— Certificate  of  Setoff  Stays  Judgment. 

The  justice  making  such  transcript  and  certificate  must  make 
an  entry  thereof  in  his  docket,  and  thereafter  all  proceedings  to 
enforce  such  judgment  shall  be  stayed,  unless  the  transcript  be  re- 
turned, with  the  certificate  of  the  proper  justice  indorsed  thereon^ 
to  the  effect  that  it  has  not  been  allowed  to  be  set  off.^ 

1  Lord's  Or.  Laws,  sec.  2445. 

§  1731.    Oregon— Mutual  Judgments,  Setoff  Allowed. 

If  upon  the  hearing  of  the  application  the  justice  finds  that  the 
judgments  are  mutual,  he  must  give  judgment  allowing  the  pro- 
posed setoff.* 

1  Lord's  Or.  Laws,  see.  2446. 

§  1732.  Oregon — ^Different  Amounts — Judgment  for  the  Differ- 
ence— Certificate  Disallowing  Setoff. 
If  there  is  any  difference  in  the  amount  of  the  two  judgments, 
judgment  for  the  difference  must  be  given  in  favor  of  the  party 
owning  the  largest  judgment.  If  the  justice  refuse  to  allow  the 
setoff,  he  must  so  certify  on  the  transcript,  and  return  it  to  the 
party.* 

i  Lord's  Or.  Laws,  sec.  2447, 
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§  1733.    Washington — Setoff  of  Mutual  Judgments. 

If  there  be  mutual  justices'  judgments  between  the  same  parties, 
upon  which  the  time  for  appealing  has  elapsed  on  judgment,  on  the 
application  of  either  party  and  reasonable  notice  given  to  the  ad- 
verse party,  one  may  be  set  off  against  the  other  by  the  justice 
before  whom  the  judgment  against  which  the  setoff  is  proposed 
may  be.^ 

i  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  see.  1873. 

§  1734.  Washington— Procedure  9a  to  Setoff  Eendered  Before 
Another  Justice. 
If  the  judgment  proposed  as  a  setoff  was  rendered  before  an- 
other justice,  the  party  proposing  such  setoff  must  produce  before 
such  justice  a  transcript  of  such  judgment,  upon  which  there  is  a 
certificate  of  the  justice  before  whom  such  may  be,  that  it  is  un- 
satisfied in  whole  or  in  part,  and  that  there  is  no  appeal,  and  that 
such  transcript  was  obtained  for  the  purpose  of  being  set  off  against 
the  judgment  to  which  it  is  offered  as  a  setoff.  The  justice  grant- 
ing such  transcript  must  make  an  entry  thereof  on  his  docket,  and 
all  further  proceedings  on  such  judgment  must  be  stayed,  unless 
such  transcript  be  returned  with  the  proper  justice's  certificate 
thereon,  that  it  has  not  been  allowed  in  setoff.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1874. 

§  1735.    Washington— Execution  for  Balance  After  Setoff. 

If  any  justice  shall  set  off  one  judgment  against  another,  he  must 
make  an  entry  thereof  on  his  docket,  and  execution  must  issue 
only  for  the  balance  which  may  be  due  after  such  setoff.  If  a 
justice  allow  a  transcript  of  a  judgment  rendered  by  another  jus- 
tice to  be  set  off,  he  must  file  such  transcript  among  the  papers 
relating  to  the  judgment  in  which  it  was  allowed  in  setoff.  It 
he  refuse  such  transcript  as  a  setoff,  he  must  so  certify  on  the  tran- 
script, and  return  the  same  to  the  party  who  offered  it.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1875. 
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ARTICLE  VI. 

AMENDMENT  OF  JUDGMENT. 

I  1739.  Amendment  of  judgments — Powers  of  court. 

S  1737.  Amendment  of  judgment — ^When  not  permitted. 

S  1738.  Amendment  of  judgment — Where  erroneouslj  entered* 

§  1739.  Amendment  of  judgment — Evidence  required. 

{  1740.  When  amendment  of  judgment  maj  be  made. 

S  1741.  Amendment  of  judgment — Purpose  of  amendment. 

§  1736.     Amendment  of  Judgments — Powers  of  Court. 

Courts  have  the  power  at  all  times  to  allow  amendments  to  judg- 
ments for  the  purpose  of  having  the  judgment,  as  entered,  express 
that  which  was  rendered,  so  that  the  record  will  contain  the  actual 
decision  of  the  court ;  and  such  amendments  can  be  made  after  the 
expiration  of  six  months  from  the  entry  of  the  judgment.^ 

1  Egan  T.  Egan,  90  Cal.  15,  21,  27  Pac.  22.  See,  also,  Kerr's  Cjc.  C.  G. 
P.,  sec.  473. 

§  1737.   Amendment  of  Judgment — ^When  not  Permitted. 

If  the  proposed  addition  to  the  judgment  is  mere  afterthought 
and  forms  no  part  of  the  judgment  as  originally  intended  and  pro- 
nounced, it  cannot  be  brought  in  by  way  of  amendment.^ 

1  Scamman  y.  Bonslett,  118  Cal.  272.  See,  alao,  Kerr's  Cyc.  C.  G.  P., 
93,  98,  62  Am.  St.  Bep.  226,  50  Pae.      fee.  473. 

§  1738.   Amendment  of  Judgment — ^Where  Erroneously  Entered. 

An  accident  in  entering  judgment  against  two  defendants  instead 
of  one,  if  not  corrected  before  the  motion  to  set  aside  is  made,  may 
be  corrected  by  an  amendment  in  the  discretion  of  the  court.^ 

1  Lewii  Y.  Bigney,  21  Cal.  268,  273.  See,  also,  Kerr's  Cyc.  C.  C.  P.,  see. 
473. 

§  1739.    Amendment  of  Judgment — ^Evidence  Required. 

Upon  any  competent  legal  evidence  the  court  may  amend  its 
record.* 

1  Kaufman  ▼.  Shain,  111  Cal.  16,  22,  52  Am.  St.  Bep,  139,  43  Pac.  393. 
See,  -also,  Kerr'i  Cyc.  C.  C.  P.,  sec.  473. 
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§  1740.   When  Amendment  of  Judgment  may  be  Made. 

The  court,  while  it  has  physical  control  of  its  records,  may  amend 
its  judgments  or  orders,  where  the  record  furnishes  data  by  which 
to  amend,  especially  where  the  necessity  for  amendment  is  appar- 
ent of  record.* 

1  Bostwiek    y.    McEvoy,    62    Cal.  93,  97,  62  Am.  St.  Bep.  226,  50  Pae. 

496,  502;  Dick«y  v.  Qibson,  113  Cal.  272.    See,  also,  Ken's  Cyc  G.  G.  P., 

26,  34,  54  Am.  St.  Bep.  321,  45  Pac.  sec.  473. 
15;  Scamman  y.  Bonslett,  118  GaL 

§  1741.   Amendment  of  Judgment — ^Purpose  of  Amendment. 

An  amendment  to  a  judgment  can  only  be  allowed  for  the  pur- 
pose of  making  the  record  conform  to  the  truth,  not  for  the  purpose 
of  revising  and  changing  the  judgment.^ 

1  Scamman  y.  Bonslett,  118  Gal.  93,  98,  62  Am.  St.  Bep.  226,  50  Pac  272. 
See,  also,  Kerr's  Gye.  G.  G.  P.,  sec.  473. 
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S§  1742, 1743 


AETICLE  Vn. 

JUDGMENT  ON  CONFESSION. 

1742.  Judgment  by  eonfession. 

1743.  Judgment  bj  eonfession — Entrj. 

1744.  Judgment  maj  be  confessed  for  debt  due  or  contingent  liabilitj. 

1745.  Statement  in  writing  and  form  thereof. 

1746.  Amount  of  judgment  bj  confession. 

1747.  Statement  on  confession — Form. 

1748.  Confession  of  judgment — Form. 

1749.  Judgment  on  confession — Form. 

1750.  Colorado — ^Want  of  jurisdiction — Dismissal  of  suit, 

§  1742.    Judgment  }yy  Confession. 

Judgments  upon  confession  may  be  entered  up  in  any  justices' 
court  specified  in  the  confession.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sees. 
889,  112,  subd.  6;  (Nev.)  Cutting's 
Comp.  Laws,  sec.  3607;  (Ariz.)  Eev. 
Btats.  1901,  sec.  2099;  (N.  D.)  Bev. 
Codes  1905,  see.  8430;  (Idaho)  Ber. 
Codes,  sec.  4725;  (Mont.)  Bev.  Codes 
1907,  sec,  7046;  (S.  D.)  Comp.  Laws 
1910,  sec.  72,  p.  546;  (Utah)  Comp. 
Laws  1907,  sec.  3723;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5257;  Pond  v.  Dav- 
enport, 44  Cal.  481;  Lee  v.  Figg,  37 
Cal.  328,  99  Am.  Dec.  271,  274,  336; 
Arrington  y.  Sherry,  5  Cal.  513; 
Pehrson  v.  Hewitt,  79  Cal.  594,  21 
Pac.  950;  Scales  v.  Scott,  13  Cal.  76. 
See  Conroy  v.  Woods,  13  Cal.  626, 


73  Am.  Dec.  610;  King  v,  Lewis,  34 
Cal.  106;  Lawrence  v.  Gayetty,  78 
Cal.  126,  131,  12  Am.  St.  Bep.  34,  20 
Pac.  382;  People  ▼.  McEenna,  81 
Cal.  158,  159,  22  Pac.  488;  Spring 
Valley  W.  W.  v.  San  Francisco,  82 
Cal.  286,  321,  16  Am.  St.  Bep.  134, 
22  Pac.  910,  1046;  Hoger  v.  Shindler, 
29  Cal.  47,  60. 

Nebraska. — ^Proctor  v.  Pettitt,  25 
Neb.  98,  41  N.  W.  131;  State  ▼. 
Smith,  11  Neb.  239,  9  N.  W.  92;  Boyal 
Trust  Co.  T.  Exchange  Bank,  55 
Neb.  663,  76  N.  W.  425;  Strine  v. 
Eingsbaker^  12  Neb.  53,  10  N.  W. 
534. 


§  1743.    Judgment  by  Confession— Entry. 

In  a  justice's  eourt,  where  the  court  has  authority  to  enter  a 
judgment  by  eonfession,  a  written  statement  by  the  defendant 
may  be  filed  with  the  justice,  who  must  thereupon  enter  in  his 
docket  a  judgment  of  his  court  for  the  amount  confessed,  with 
three  dollars  costs.  If  a  transcript  of  such  judgment  be  filed  with 
the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it.^ 

t  Kerr's  Cyc.  C.  C.  P.,  sec.  1135;  (Cal.)  Gen.  Laws,  par.  3531;  (Nev.)  C.  C. 
P.y  tee.  509;  (Utah)  C.  C.  P.,  sec.  1014;  (Idaho)  Bev.  Stats,  sec  4725. 
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§  1744.    Judgment  may  be  Confessed  for  Debt  Due  or  Contingent 
LiabUity. 

A  judgment  by  confession  may  be  entered  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  person 
against  contingent  liability  on  behalf  of  the  defendant,  or  both, 
in  the  manner  prescribed  by  this  chapter.  Such  judgment  may 
be  entered  in  any  court  having  jurisdiction  for  like  amounts.^ 

1  See  Korr'fl  Cyc.  C.  C.  P.,  sec.  1132. 

§  1745.    Statement  in  Writing  and  Form  Thereof. 

A  statement  in  writing  must  be  made,  signed  by  the  defendant, 
and  verified  by  his  oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state  con- 
cisely the  facts  out  of  which  it  arose,  and  show  that  the  sum  con- 
fessed therefor  is  justly  due,  or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
contingent  liability,  it  must  state  concisely  the  facts  constituting 
the  liability,  and  show  that  the  sum  confessed  therefor  does  not 
exceed  the  same.^ 

1  See  Kerr'B  Cyc.  C.  C.  P.,  sec.  1133. 

§  1746.   Amount  of  Judgment  by  Confession. 

Judgment  by  confession  for  a  sum  over  the  jurisdictional 
amount  in  justice's  court  is  void.* 

1  Feillett  ▼.  Englcr,  8  CaL  70. 

§  1747.    Statement  on  Confession— Form. 

[Title  of  Court  and  Cause.] 

I, ,  defendant  above  named,  do  hereby  confess  judgment 

in  favor  of  plaintiff, ,  for  the  sum  of dollars  and 

interest ;  and  authorize  the  justice  of  the  peace  to  enter  judgment 
against  me,  for  said  sum,  together  with  interest  and  costs.  This 
confession  of  judgment  is  for  a  debt  hereafter  to  become  due  and 
owing  to  the  said  plaintiff,  as  follows :  [Here  set  out  facts  in  full] 

[Signed]  , 

Defendant 
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§  1748.    OoBf  ession  of  Judgment — ^Form. 

[Title  of  Court  and  Cause.] 

Now  comes  the  defendant,  E.  W.  C,  into  the  court  and  con- 
fesses judgment  in  the  above-entitled  cause  in  favor  of  N.  I.  K., 
the  plaintiff  in  the  above-entitled  cause,  of  the  following  amount: 

For  the  sum  of  one  hundred  and  fifty  ($150.00)  dollars  prin- 
cipal, seven  ($7.00)  dollars  interest,  and  costs  of  entering  this 
confession  of  judgment. 

The  Honorable  J.  Y.  C,  justice  of  the  peace  of  the  above-en- 
titled court,  is  hereby  directed  and  authorized  to  enter  judgment 
in  favor  of  the  plaintiff  for  the  above  amount.  The  claim  of  the 
plaintiff  upon  which  said  judgment  is  confessed  arises  on  a 
promissory  note  bearing  date  of  the  first  day  of  June,  1907,  etc. 

[Insert  nature  of  claim.] 

§  1749.   Judgment  on  Confession— Form. 

[Title  of  Court  and  Cause.] 

The  defendant,  — ,  having  filed  his  confession  of  judg- 
ment  herein,   it   is   adjudged   that   ,  plaintiff,  do  have 

and   recover   of   and   from   ,    defendant,   the   sum    of 

dollars,  and dollars  interest  thereon,  together  with 

dollars  costs,  said  principal,  interest  and  costs  amounting 

to  the  sum  of  $ . 


Judgment  entered 


Justice  of  the  Peace. 


§  1750.    Colorado — ^Want  of  Jurisdiction— Dismissal  of  Suit. 

If  it  shall  appear,  however,  that  the  justice  had  no  jurisdiction 
of  the  subject  matter  of  the  suit,  the  same  shall  be  dismissed  at  the 
cost  of  the  plaintiff.^ 

1  (Colo.)  Bey.  Stoto.   1908,  see.  3855. 
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AETICLE  Vin. 

JUDGMENT  OP  DISMISSAL. 

S  1751.  Judgment  of  dismiBBal  entered  without  prejudice,  when. 

S  1752.  Dismissal  for  failure  to  serve  summons. 

9  1753.  Dismissal  for  want  of  prosecution. 

t  1754.  Bight  of  plaintiff  to  dismiss  where  cross-complaint  has  been  stricken 

out. 

§  1755.  Reinstatement. 

S  1756.  Washington — Judgment  of  dismissaL 

§  1751.     Judgment  of  Dismissal  Entered  Without  Prejudice, 
WhexL 

Judgment  that  the  action  he  dismissed,  without  prejudice  to  a 
new  action,  may  be  entered  with  costs,  in  the  following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it 
is  finally  submitted ;  or  fails  to  prosecute  the  action  to  judgment 
with  reasonable  diligence ;  provided  a  counterclaim  has  not  been 
made,  or  affirmative  relief  sought  by  the  cross-complaint  or  an- 
swer of  the  defendant ;  if  a  provisional  remedy  has  been  allowed, 
the  undertaking  must  thereupon  be  delivered  by  the  justice  of 
the  peace  to  the  defendant  who  may  have  his  action  thereon; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons, 
or  at  the  time  to  which  the  action  has  been  postponed,  or  within 
one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sustained, 
the  plaintiff  fails  to  amend  it  within  the  time  allowed  by  the 
court; 

4.  When  the  action  is  brought  in  the  wrong  county,  or  town- 
ship, or  city.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  890. 

§  1762.     Dismissal  for  Failure  to  Serve  Summons. 

Section  581a  of  the  Code  of  Civil  Procedure,  providing  for  dis- 
missal of  an  action  for  failure  to  serve  and  return  the  summons 
within  three  years,  is  inapplicable  to  justices'  courts;  and  not- 
withstanding such  failure  in  a  justice's  court,  it  has  jurisdiction 
to  try  the  case  ujwn  the  merits,  when  the  action  is  not  dismissed 
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under  section  890  of  the  code,^  which  is  exclusively  applicable  to 
justices'  courts." 

i  See  supra,  sec.  1156. 

s  Hubbard  v.  Superior  Court,  9  Cal.  App.  166,  98  Pac.  394. 

§  1753.   Dismissal  for  Want  of  Prosecution. 

A  motion  to  dismiss  the  action  for  failure  to  prosecute  the  same 
with  reasonable  diligence  to  final  judgment  is  addressed  to  the 
discretion  of  the  justice's  court.^ 

1  Hubbard  v.  Superior  Court,  9  Cal.  App.  166,  98  Pac.  394. 

§  1764.    Bight  of  Plaintiff  to  Dismiss  Where  Cross-complaint  has 
Been  Stricken  Out. 

The  plaintiff's  right  to  dismiss  the  action  depends  upon  the 
pleadings  at  the  time  of  the  dismissal,  and  if  the  cross-complaint 
theretofore  filed  has  been  stricken  out  upon  the  order  of  the  court 
and  the  answer  seeks  no  affirmative  relief,  the  right  of  dismissal 
is  absolute.^ 

1  Se^  Kerr's  Cyc.  C.  C.  P.,  sec.  442;  Alpers  v.  Bliss,  145  Cal.  565,  569,  570, 
79  Pac.  171. 

§  1755.    Beinstatement. 

A  justice  of  the  peace  has  no  power  to  vacate  a  judgment  of 
dismissal  on  the  ground  of  nonappearance  of  the  plaintiff,  and 
reinstate  the  case.^ 

1  O'Connor  t.  Blake,  29  Cal.  312. 

§  1756.    Washin^n — Judgment  of  Dismissal. 

Judgment  that  the  action  be  dismissed,  without  prejudice  to 
a  new  action,  may  be  entered,  with  costs,  in  the  following  cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before 
it  is  finally  submitted ; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  notice, 
upon  continuance,  or  within  one  hour  thereafter ; 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  the  action  is  brought  in  the  wrong  county;  but  if  the 
objection  be  taken  and  overruled,  it  is  cause  only  of  reversal  or 
appeal;  if  not  taken  at  the  trial,  it  must  be  deemed  waived,  and 
is  not  cause  of  reversal.^ 

X  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1857. 
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ARTICLE  IX 

i/LBSTRACT  OF  JUDGMENT. 

i  1757.  Abstract  of  jadgment — ^Porm. 

I  1758.  Washington — Contents  of  abstract  of  judgment — ^Porm, 

§  1759.  Lien  of  judgment  ia  justice's  court — How  created. 

§  1760.  Oregon — Docketing  justice's  judgment,  and  lien  thereof. 

f  1761.  Abstract  and  transcript  distinguished. 

S  1762.  Abstract— Where  filed. 

S  1763.  Execution  on  abstract. 

S  1764.  Execution-book. 

§  1757.    Abstract  of  Judgment — ^Form. 

The  justice,  on  the  demand  of  a  party  in  whose  favor  judgment 
is  rendered,  must  give  him  an  abstract  of  the  judgment  in  sub- 
stantially the  following  form  [filling  'blanks  according  to  the 
facts] : 

State   of   California,   county     (or   city   and   county). 

y  plaintiff,  v. ,  defendant.    In  justices'  court,  before 

,  justice  of  the  peace, township  (or  city,  or  city  and 

county), ,  19 (inserting  date  of  abstract).    Judgment 

entered  for  plaintiff  (or  defendant),  for  $ ,  on  the day 

of .    I  certify  that  the  foregoing  is  a  correct  abstract  of 

a  judgment  rendered  in  said  action  in  my  court,  ,  or  (as 

,  justice  of  the  peace,  as 


the  case  may  be)  in  the  court  of 

appears  By  his  docket,  now  in  my  possession,  as  his  successor  in 
ofSce. 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  897;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3652;  (N.  D.)  Bev.  Codes 
1905,  sec.  8446;  (Or.)  B.  &  C.  Codes, 
sees.  2442-2451;  Lord's  Oregon  Laws, 
sees.  2693-2710;  (Idaho)  Bev.  Codes, 
sec.  4733;  (Mont.)  Bev.  Codes  1907, 
sec.  7056;  (S.  D.)  Comp.  Laws  1910, 
see.  80,  p.  546;  (Utah)  Comp.  Laws 
1907^  sec  3733;   (Okl.)  Comp.  Laws 


Justice  of  the  Peace.^ 

1909,  sec.  6385;  (Kan.)  Dassler^ 
Gen.  Stats.  1909,  sec.  6486;  Frazier  ▼. 
Crowell,  52  Cal.  399,  401;  Erkson 
V.  Parker,  3  Cal.  App.  98,  100,  101, 
84  Pac  437. 

IdaJio.— Smith  v.  Bichards,  2  Ida- 
ho, 490,  21  Pac.  419. 

North    Dakota. — Phelps     ▼.    He- 
Colan,  10  N.  D.  636,  88  K.  W.  292. 
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§  1768.    Washington— Contents  of  Abstract  of  Judgment — Form. 

An  abstract  of  a  judgment  as  provided  for  in  this  chapter  shall 
contain : — 

1.  The  name  of  the  party  or  parties  in  whose  favor  the  judg- 
ment was  rendered ; 

2.  The  name  of  the  party  or  parties  against  whom  the  judgment 
was  rendered; 

3.  The  date  of  the  rendition  of  the  judgment ; 

4.  The  amount  for  which  the  judgment  was  rendered,  and  in 

the  following  manner,  viz.:  Principal,  $ j  interest,  $ ; 

costs,  $ ;  total,  $ .*• 


V.   »•       ' 


1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  451. 

■ 

§  1769.    Lien  of  Judgment  in  Justice's  Court — ^How  Created. 

A  judgment  rendered  in  a  justice's  court  creates  no  lien  upon 
any  lands  of  the  defendant,  unless  such  an  abstract  is  filed  in  the 
office  of  the  recorder  of  the  county  or  township  in  which  the  lands 
are  situated.  "When  so  filed,  and  from  the  time  of  filing  the  judg- 
ment becomes  a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  such  county  or  township 
owned  by  him  at  the  time,  or  which  he  may  afterward,  and  before 
the  lien  expires,  acquire.^  The  lien  continues  for  two  years,  unless 
the  judgment  be  previously  satisfied.^  At  any  time  before  the 
expiration  of  two  years  from  the  time  of  filing  such  abstract  of 
judgment  and  while  the  judgment  is  yet  in  force  or  unsatisfied,  a 
successive  abstract  of  such  judgment  may  be  likewise  filed  and  it 
shall  have  the  effect  of  continuing  such  lien  for  a  further  period 
of  two  years  from  the  time  of  filing  the  subsequent  abstract  of 
judgment.  Provided,  however,  that  no  such  lien  shall  continue 
or  be  in  force  after  five  years  from  the  time  of  the  rendition  of 
such  judgment.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Utah.— Smith     ▼.     Schwartz,      21 

900;    (Wash.)   B.  &  B.    Cod«s,    sec.  Utah,  126,  60  Pac.  305. 

1863;  (Haho)  Be  v.  Codes,  sec.  4736;  2  Frazier  ▼.  Crowell,  52  Cal.  399, 

(Mont.)  Bev.  Codes  1907,  sec.  7059;  401;    Beaton  v.    Beid,  111  Cal.  484, 

(Utah)  Comp.  Laws  1907,  sec.  3736;  486,  44  Pac.  167;  Sinclair  v.  Thomp- 

(Nev.)    Cutting's    Comp.    Laws,    sec.  son,  3  Cal.  App.  98,  100,  101,  84  Pac. 

3652;  (Or.)  B.  &  C.  Codes,  sees.  2442-  437. 

2448 ;  Lord's  Oregon  Laws,  sees.  2693-  •  See  Kerr's  Bien.  Supp.,  sec.  900. 
2707. 
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§  1760.    Oregon— ]>ock0ti2ig  JuiUoe's  Jadgment^  and  Iden  There- 
of. 

Whenever  a  judgment  is  given  in  a  justice's  court  in  favor  of 
anyone  for  the  sum  of  ten  dollars  or  more^  exclusive  of  costs  or 
disbursements,  the  party  in  whose  favor  the  judgment  is  given 
may  at  any  time  thereafter,  while  such  judgment  is  enforceable, 
file  a  certified  transcript  thereof  with  the  county  clerk  of  the 
county  wherein  such  judgment  is  given,  and  thereupon  such  clerk 
shall  immediately  docket  the  same  in  the  judgment  docket  of  the 
circuit  court.  Such  transcript  shall  consist  of  a  copy  of  all  the 
docket  entries  made  in  the  case  and  the  judgment  as  extended  by 
the  justice,  certified  to  be  a  true  and  correct  transcript  from  the 
original  entries  by  the  justice.  Prom  the  time  of  docketing  a 
judgment  of  the  justice's  court  as  hereinbefore  provided,  the  same 
shall  be  a  lien  upon  the  real  property  of  the  defendant,  as  if  it 
were  a  judgment  of  the  circuit  court  where  it  is  docketed.  The 
fee  for  filing  each  transcript  shall  be  one  dollar,  and  shall  be  paid 
before  the  transcript  is  filed.^ 

1  Lord's  Or.  Laws,  sec.  2442. 

§  1761.    Abstract  and  Transcript  Distingaished. 

A  certified  copy  of  a  judgment  is  not  an  abstract,  and  the  code  ^ 
makes  no  distinction  and  prescribes  the  exact  form  in  which  an 
abstract  is  to  be  prepared.  This  is  an  innovation  upon  the  former 
bvatute,^  which  required  ** transcript  of  judgment"  .to  be  filed  in 
the  recorder's  ofiSce.' 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  897.  8  Frazier  v.  Crowell,  52  Cal.  399, 

2  Practice  Act,  see.  599.  401. 

§  1762.   Abstract— Where  Filed. 

The  abstract  may  be  filed  in  the  oflSce  of  the  county  clerk  of  the 
county  in  which  the  judgment  was  rendered,  and  the  judgment 
docketed  in  the  judgment  docket  of  the  court  thereof.  The  time 
of  the  receipt  of  the  abstract  by  the  clerk  must  be  noted  by  him 
thereon,  and  entered  in  the  docket.^ 

1  (Gal.)  Kerr's  C.  C.  P.,  sec.  898;  sec.  579S.    See,  also,  In  re  Beal  Eb> 

(Idaho)     Rev.     Codes,     sec.     4734;  tate  Assn.,  58  Cal.  356. 

(Mont.)  Rot.  Codes  1907,  sec.  7057;  Utah.— -Ducheneau    v,    Ireland,  5 

(Utah)  Comp.  Laws  1907,  sec.  3734;  Utah,  108,  13  Pac.  87, 
(Kan.)    Dassler's   Gen.   Stats.   1909, 
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§  1763.   Execution  on  Abstract. 

From  the  time  of  docketing  in  the  county  clerk's  office  execution 
may  be  issued  thereon  by  the  county  clerk  to  the  sheriflP  or  con- 
stable of  any  county  or  township  in  the  state,  other  than  the  county 
or  township  in  which  the  judgment  was  rendered,  in  the  same  man- 
ner and  with  like  effect  as  if  issued  on  a  judgment  of  the  superior 
court.^ 

1  (Oal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  See,  also,  In  re  Beal  Estate  Assn.,  58 

899;    (Idaho)  Bev.  Codes,  sec.  4735;  Cal.  356;  McMann  v.  Superior  Court, 

(Mont.)  Rev.  Codes  1907,  sec.  7058;  74  Cal.  106,  107,  15  Pac.  448. 
(Utah)  Comp.  Laws  1907,  sec.  3735. 

§  1764.    Execution-book. 

When  the  execution  is  returned,  the  justice  must  attach  it  to  the 
judgment-roll.  If  any  real  estate  be  levied  upon,  the  justice  must 
record  the  execution  and  the  return  thereto  at  large,  and  certify 
the  same  under  his  hand  as  true  copies  in  a  book  to  be  called 
the  *' execution-book,"  which  must  be  indexed,  with  the  names  of 
the  plaintiffs  and  defendants  in  execution  alphabetically  arranged, 
and  kept  open  at  all  times  during  office  hours  for  the  inspection 
of  the  public,  without  charge.  It  is  evidence  of  the  contents  of 
the  originals  whenever  they,  or  any  part  thereof,  may  be  de- 
stroyed or  mutilated. 

A  judgment  based  upon  the  confession  of  an  insolvent  debtor 
made  without  request  on  the  part  of  the  creditor  and  without  his 
knowledge,  and  entered  up  at  the  instance  of  the  debtor  alone,  is 
not  a  judgment  within  the  meaning  of  the  statute,  as  the  creditor 
is  not  bound  to  accept  the  judgment  as  the  measure  of  his  rights, 
nor  would  such  a  confession  bar  the  action  brought  by  him  on  the 
same  gravamen,  nor  estop  the  party  by  whom  the  confession  was 
made  from  denying  the  facts  set  forth  in  it^ 

1  Wilcoxson  Y.  Burton,  27  Cal.  288,  234,  87  Am.  Dec.  66.  See,  also, 
Kerr's  Cyc.  0.  0.  P.,  sec  677. 

45 
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ARTICLE  X. 

TBANSCBIPT  OP  JUDGMENT. 


S  1765.    Method  of  levjing  execution  against  salaries  of  public  oflken. 

S  1766.    Fees  for  filing  transcripts. 

S  1767.    What  affidavit  must  accompany  transcript. 

i  1768.    Abstract  of  judgment  not  a  transcript. 

S  1769.    Oregon — Certified  transcript  of  judgment  filed  in  another  county-* 

Execution  thereon. 
I  1770.    Colorado — Stay  of  proceedings — ^Justice  returns  transcript, 
i  1771.    Washington — Judgment  lien. 
S  1772.    Washington — Transcripts  from  justices'  courtflL 
S  1773.    Washington — Transcript  of  justice's  docket. 
S  1774.    Oregon— Certificate  must  be  attached  to   transcript,  showing  what 

facts. 

§  1765.  Method  of  Levying  Execution  Against  Salaries  of 
Public  Officers. 
The  duly  authenticated  transcript  of  a  judgment,  for  money, 
against  a  defendant,  rendered  by  any  court  of  this  state  may  be 
filed  with  the  controller  of  the  state  of  California  or  the  auditor  of 
any  county,  city  and  county,  city,  or  other  municipal  or  public 
corporation,  from  which  money  is  owing  to  the  judgment  debtor 
in  such  action  (and  in  case  there  be  no  auditor  then  with  the 
ofScial  whose  duty  corresponds  to  that  of  auditor),  whereupon  it 
shall  be  the  duty  of  any  such  ofiScial,  or  of  such  public  of&cer  with 
whom  such  transcript  shall  have  been  filed,  to  draw  his  warrant  in 
favor  of  or  to  pay  into  the  court  from  the  docket  of  which  the 
transcript  was  taken,  so  much  of  the  money,  if  suflScient  there  be 
over  which  such  state  of  California,  county,  city  and  county,  city, 
or  other  municipal  or  public  corporation  of  which  he  is  an  official, 
or  over  which  said  public  officer  has  control  and  custody  and  which 
belongs  to  or  is  owing  to  the  judgment  debtor  in  the  cause  desig- 
nated in  said  transcript  as  will  cancel  said  judgment;  the  money 
so  paid  into  court  shall  be  a  discharge  pro  tanto  of  any  amount 
so  due  or  owing  to  such  judgment  debtor.^ 

1  Kerr's  Cyc  C.  C.  P.,  sec.  710;       (CaL  App.,  Feb.  15,  1906),  84  Pac 
Buperich  ▼.  Baehr,  142  Cal.  190,  192,      437. 
195,  75  Pac  782;  Erkson  t.  Parker 
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§  1766.    Fees  for  Filing  Transcripts. 

For  filing  a  transcript  any  such  ofiScial  or  public  officer  may 
charge  a  fee  of  fifty  cents.  Upon  the  receipt  by  any  court  of 
money,  so  much  thereof  as  is  not  exempt  from  execution  shall  be 
paid  to  the  judgment  creditor,  the  balance  to  the  judgment  debtor.* 

1  Kerr's  Cyc.  0.  0.  P.,  sec.  710. 

§  1767.    What  Affidavit  must  Accompany  Transcript. 

This  transcript,  when  filed,  shall  be  accompanied  by  an  affidavit 
on  behalf  of  the  person  in  whose  interest  the  same  is  filed,  stating 
the  exact  amount  at  the  time  due  on  such  judgment,  and  that 
such  person  desires  to  avail  himself  of  the  provisions  of  this  sec- 
tion.* 

1  Kerr'i  Cyc.  C.  C.  P.,  sec.  710. 

§  1768.    Abstract  of  Judgment  not  a  Transcript. 

An  abstract  of  judgment  prepared  in  accordance  with  the  pro- 
visions of  section  897,  Code  of  Civil  Procedure,  and  filed  with  the 
auditor,  will  not  be  sufficient  to  secure  the  benefits  of  this  section, 
which  requires  a  transcript  or  copy  of  the  judgment  to  be  filed.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  710;  Erkson  v.  Parker  (Cal.  App.,  Feb.  15, 
1906),  84  Pac.  437. 

§  1769.  Oregon — Oertifled  Transcript  of  Judgment  Filed  in  An- 
other County — ^Execution  Thereon. 
The  party  entitled  to  the  benefit  of  a  judgment  in  a  justice's 
court  may  at  any  time  have  a  certified  transcript  of  such  judg- 
ment, and  file  the  same  with  any  justice  in  any  other  county. 
Upon  the  filing  of  the  transcript,  the  justice  with  whom  it  is  filed 
must  make  an  entry  thereof  in  his  docket,  giving  the  title  of  the 
cause,  the  names  of  the  parties,  and  the  substance  of  the  judg- 
ment, and  thereafter  execution  may  issue  to  enforce  such  judg- 
ment, or  any  part  thereof  remaining  unsatisfied,  as  if  it  had  been 
given  by  such  justice  with  whom  the  transcript  is  filed.^ 

1  Lord's  Or.  Laws,  see.  2451. 

§  1770.    Colorado — Stay  of  Proceedings— Jostiee  Betoms  Tran- 
script. 

So  soon  as  the  clerk  shall  issue  a  supersedeas,  the  justice  who 
gave  the  judgment  and  any  constable  in  whose  hands  an  execu- 
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tion  or  other  process  may  be  in  relation  thereto  shall  suspend  all 
further  proceedings  thereon ;  and  the  said  justice  shall  return  all 
papers,  and  a  transcript  of  the  judgment  he  had  given,  to  the 
clerk  of  the  said  court,  with  a  certificate  under  his  hand  that  the 
said  transcript  and  papers  contain  a  full  and  perfect  statement 
of  all  the  proceedings  before  him.'^ 

1  (Colo.)  Rev.  Stats.  1908,  eec.  3850. 

§  1771.    Washicgton — Judgment  Lien. 

The  real  estate  of  any  judgment  debtor  and  such  as  he  may  ac- 
quire shall  be  held  and  bound  to  satisfy  any  judgment  of  the 
district  or  circuit  court  of  the  United  States,  if  rendered  in  this 
state,  or  of  the  superior  or  supreme  court,  or  any  judgment  of  a 
justice  of  the  peace  for  the  period  of  five  years  from  the  day  on 
which  said  judgment  was  rendered,  and  such  judgments  shall  be 
a  lien  thereupon  to  commence  as  follows:  Judgments  of  the  su- 
perior court  of  the  county  in  whjch  real  estate  of  the  judgment 
debtor  is  situated,  from  the  date  of  the  entry  thereof;  judgments 
of  the  district  or  circuit  courts  of  the  United  States,  if  rendered 
in  this  state;  judgments  of  the  supreme  court;  judgments  of  the 
superior  court  of  any  county  other  than  the  county  in  which  said 
judgment  was  rendered,  and  judgments  of  a  justice  of  the  peace, 
from  the  time  of  the  filing  and  indexing  of  a  duly  certified  tran- 
script or  abstract  of  such  judgments,  as  provided  by  this  chapter, 
with  the  coimty  clerk  of  the  county  in  which  said  real  estate  is 
situated.^ 

1  Rem.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  445. 

§  1772.    Washington — Transcripts  from  Justices'  Courts. 

Any  judgment  of  any  justice  of  the  peace  of  any  county  in 
this  state  shall  become  a  lien  upon  any  real  estate  of  the  judg- 
ment debtor,  and  such  as  he  may  acquire  in  that  county  wherein 
said  judgment  was  rendered,  by  the  filing  of  a  duly  certified  tran- 
script from  the  docket  of  said  justice,  in  the  county  clerk's  oflSce 
of  said  county  wherein  said  judgment  was  rendered,  and  upon 
such  filing  said  judgment  shall  become  to  all  intents  and  purposes 
a  judgment  of  said  superior  court  of  said  county.  Said  judgment 
of  said  justice  of  the  peace  shall  become  a  lien  upon  the  real  estate 
of  the  judgment  debtor  and  such  as  he  may  acquire  in  any  county 
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other  than  that  in  which  the  same  was  rendered  by  the  filing  in 
the  o£Sce  of  the  county  clerk  of  that  county  a  duly  certified  ab- 
stract of  the  record  of  said  judgment,  from  the  office  of  the  county 
clerk  of  that  county  in  which  the  certified  transcript  of  the  said 
judgment  of  said  justice  of  the  peace  was  originally  filed.^ 

1  Rem.  &  Bal.  Ann.  Codes  A  Stats.,  sec.  450. 

§  1773.    Washington— Transcript  of  Justice's  Docket. 

A  transcript  of  a  judgment  of  a  justice  of  the  peace  provided 
for  by  the  chapter  on  judgment  liens  shall  contain  an  exact  copy 
of  the  judgment  from  the  justice's  docket.^ 

i  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec  452. 

§  1774.  Oregon — Certificate  must  be  Attached  to  Transcript, 
Showing  What  Facts. 
There  shall  be  attached  to  the  transcript  a  certificate  of  the 
justice  having  the  legal  custody  of  the  record  or  docket,  that  the 
transcript  is  in  all  respects  correct  and  complete,  and  that  the 
justice  who  gave  the  judgment  had  jurisdiction  of  the  action, 
together  with  the  certificate  of  the  clerk  of  the  county,  having 
official  cognizance  of  the  fact,  in  which  the  justice  resided  at  the 
time  of  giving  the  judgment,  under  the  seal  of  his  office,  that  the. 
person  certifying  the  transcript  was,  at  the  date  thereof,  a  justice 
of  the  peace  in  the  county,  and  that  the  signature  is  genuine.^ 

1  Lord's  Or.  Laws,  gee  770. 
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ARTICLE  XI. 

SATISFACTION  OP  JUDG1£BNT. 

I  1775.  Effect  of  latisf action. 

§  1776.  Satisfaction — Form. 

f  3777.  Satisfaction  of  judgment  against  joint  tort-feasor. 

§  1778.  Procedure  where  satisfaction  is  erroneously  entered* 

S  1779.  Colorado — Bedelivery  of  property. 

S  1780.  Demand  on  constable  for  balance  after  sale — Form. 

§  1776.   Effect  of  Satisfaction. 

When  a  judgment  has  been  satisfied,  it  has  passed  beyond  re- 
view, for  the  satisfaction  thereof  is  the  last  act  and  end  of  the 
proceeding.  Payment  produces  permanent  and  irrevocable  dis- 
charge, after  which  the  judgment  cannot  be  restored  by  any  sub- 
sequent agreement,  or  kept  on  foot  to  cover  new  and  distinct 
engagements.^ 

1  Estate  of  Baby,  87  Cal.  200,  202,  22  Am.  St.  Bep.  239,  25  Pac  405; 
Kerr's  Cyc.  C.  C.  P.,  sec.  675. 

§  1776.    Satisfaction— Form. 

[Title  of  Court  and  Cause.] 

Ple«se  enter  accord  and  satisfaction  of  judgment  in  the  above- 
entitled  cause. 

H.  S.  &  O., 
Attorneys  for  Blaintiff. 

§  1777.    Satisfaction  of  Judgment  Agfainst  Joint  Tort-feasor. 

One  satisfaction  only  of  judgment  is  allowed.  While  the  plain- 
tiff may  bring  several  actions  against  several  joint  tort-feasors, 
recovering  judgment  in  each,  a  satisfaction  of  any  one  of  these 
judgments  is  a  satisfaction  of  all.^ 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  See  Butler  v.  Ashworth,  110  Cal.  614, 

675;   (Idaho)  Bev.  Codes,  sec.  4461;  618,  42  Pac.  4,  386;  Chetwood  v.  CaL 

(Wyo.)  Comp.  Stats.  1910,  sec.  5326;  Nat.  Bank,  113  CaL  414,  426,  45  Pac 

(Okl.)   Comp.  Laws  1909,  sec.  6306.  705. 

§  1778.    Procedure  Where  Satisfaction  is  Erroneously  Entered. 

Where  a  judgment  has  been  satisfied  of  record  but  not  in  fact, 
it  is  proper  practice  to  issue  an  order  to  show  cause  why  an 
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execution  should  not  issue  upon  the  judgment  to  the  judgment 
debtor,  thus  giving  him  an  opportunity  to  be  heard  upon  the 
matter.^ 

1  Eerr'8  Cyc.  C.  C.  P.,  iec.  675.  See  McAuliffe  ▼.  Coughlin,  105  Cal.  268, 
270,  38  Pac.  730. 

§  1779.    Colorado— Redelivery  of  Property. 

Whenever  the  judgment  shall  have  been  satisfied  in  full,  the 
constable  shall  redeliver  to  the  defendant,  or  his  authorized  agent, 
upon  reasonable  demand,  all  of  the  property  remaining  in  his 
hands  unsold,  and  the  proceeds  of  property  sold,  which  has  been 
applied  to  the  payment  of  the  judgment  and  costs  of  the  case.^ 

t  (Colo.)  Eev.  State.  1908,  sec.  3785. 

§  1780.    Demand  on  Constable  for  Balance  After  Sale — Form. 

[Title  of  Court  and  Cause.] 

I  hereby  demand  that  you  forthwith  deliver  to  me  the  following 
described  property,  to  wit  [description],  remaining  in  your  pos- 
session after  the  execution  issued  in  this  case  has  been  fully 
satisfied,  as  appears  by  your  return  on  said  execution  on  file  in 
this  case,  and  by  the  docket  entries  therein. 

[Date.]  , 

To ,  Defendant 

Constable. 


§1781 
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ARTICLE  Xn. 

BULB  AGAINST  TECHNICAIITIEa 

I  1781.    Court  to  disregard  teebnicalities. 
8  1782.     Misnomer  of  court  disregarded. 
§  1783.     Complaint — Misnomer. 

I  1784.    Amending  oomplaint  on  judgment  bj  default  against  fictitious  d^ 
fendant. 

§  1781.    Court  to  Disregard  Teclmicalities. 

The  court  must,  in  every  stage  of  an  action,  disregard  any  error, 
improper  ruling,  instruction,  or  defect,  in  the  pleadings  or  proceed- 
ings which,  in  the  opinion  of  said  court,  does  not  affect  the  sub- 
stantial rights  of  the  parties.^ 

No  judgment,  decision,  or  decree  shall  be  reversed  or  affected  by 
reason  of  any  error,  ruling,  instruction,  or  defect,  unless  it  shall 
appear  from  the  record  that  such  error,  ruling,  instruction,  or  de- 
fect was  prejudicial,  and  also  that  by  reason  of  such  error,  ruling, 
instruction,  or  defect,  the  said  party  complaining  or  appearing 
sustained  and  suffered  substantial  injury,  and  that  a  different  re- 
sult would  have  been  probable  if  such  error,  ruling,  instruction, 
or  defect  had  not  occurred  or  existed. 

There  shall  be  no  presumption  that  error  is  prejudicial,  or  that 
injury  was  done  if  error  is  shown. 


1  See  Kerr'fc  Cyc.  C.  C.  P.,  sec. 
475.  See,  also,  (Cal.)  Kerr's  Cyc. 
C.  C.  P.,  sec  473;  (Nev.)  Cutting's 
Comp.  Laws,  sec.  3062;  (Ariz.)  Kev. 
Stats.  1901,  sec.  1288;  (N.  D.)  BeT. 
Codes  1905,  sec.  8389;  (Tex.)  Sayles' 
Tex.  Civ.  Stats.  1897,  art.  1605; 
(Wash.)  B.  ft  B.  Codes  &  Stats., 
sec.  1786;  (Idaho)  Be  v.  Codes,  sec. 
4674;  (Mont.)  Bev.  Codes,  sec.  7014; 
(S.  B.)  Comp.  Laws  1910,  sec.  25, 
p.  539;  (Utah)  Comp.  Laws  1907, 
sec.  3694;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5203;  (Okl.)  Comp.  Laws 
1909,  sec.  6338;  (Neb.)  Cobbey's 
Ann.  Stats.,  sec.  1144;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec. 
5731;  First  Nat.  Bank  v.  Henderson, 


101  Cal.  307,  312,  35  Pac.  899;  Ban- 
croft  Co.  V.  Haslett,  106  Cal.  151,  152, 
39  Pac.  602;  Sloane  v.  Southern  Cal. 

B.  Co.,  Ill  Cal,  668,  686,  44  Pac.  320, 
32  L.  B.  A.  193;  Bedfield  ▼.  Oakland 

C.  S.  B.  Co.,  112  Cal.  220,  227,  42 
Pac.  1117;  Murray  V.  Murray,  115 
Cal.  226,  277,  56  Am.  St.  Bep.  97,  47 
Pac.  37,  37  L.  B.  A.  626;  Shade  v. 
Sisson  M.  &  L.  Co.,  115  Cal.  357, 
372,  47  Pac.  135;  Bae  ▼.  Haffenden, 
116  Cal.  596,  600,  48  Pac.  716; 
Boehmer  v.  Big  Bock  L  Dist.,  117 
Cal.  19,  25,  48  Pac.  908;  IPaggart  v. 
Bosch  (Cal.,  June  29,  1897),  49  Pac. 
352,  353;  Stockton  C.  H.  ft  A.  W.  v. 
Glens  Palls  Ins.,  Co.,  121  Cal.  167, 
172,  53  Pac.  565;  Estate  of  Young, 
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123  Cal.  337,  346,  55  Pac.  1011; 
San  Jose  B.  Co.  y.  San  Jose  L.  A  W. 
Co.,  126  Cal.  322,  325,  58  Pac.  824; 
Estate  of  Nelson,  128  Cal.  242,  245, 

60  Pac.  772;  Glenmore  D.  Co.  y. 
Craig,  128  Cal.  264,  268,  60  Pac. 
858;  Bauer  y.  Pay,  128  Cal.  523,  526, 

61  Pac.  90;  Coonan  y.  Loewenthal, 
120  Cal.  197,  202,  61  Pac.  940;  Far- 
mers' E.  Bank  y.  Altura  G.  M.  &  M. 
Co.,  129  Cal.  263,  272,  61  Pac.  1077; 
Eachus  y.  City  of  Los  Angeles,  130 
Cal.  492,  496,  80  Am.  St.  Bep.  147, 

62  Pac.  829;  Hoffman  y.  Eeeton,  132 
Cal.  195,  196,  64  Pac.  264;  Guardian- 
ship of  Dow,  133  Cal.  446,  449,  65 
Pac.  890;  Hunt  y.  Dayis,  135  Cal. 
31,  35,  66  Pac.  957;  Carter  y. 
Bhod-es,  135  Cal.  46,  48,  66  Pac.  985; 
Miller  y.  Ballerino,  135  Cal.  566, 
569,  67  Pac.  1046,  68  Pac.  600; 
Dobbs  y.  Purington,  136  Cal.  70,  71, 
68  Pac.  323;  Poster  y.  Bowles,  138 
Cal.  449,  452,  71  Pac.  495;  Jones  y. 
Jones,  140  Cal.  587,  591,  74  Pac. 
143;  Heaton-Hobson  A.  L.  O.  y. 
Arper,  145  Cal.  282,  285,  78  Pac. 
721;  Abner  D.  Co.  y.  Keystone  C. 
M.  Co.,  145  Cal.  490,  495,  78  Pac. 
1050;  Vance  y.  Anderson,  113  Cal. 
532,  536,  45  Pac.  816;  Block  y. 
Kearney  (Cal.,  Mar.  12,  1901),  64 
Pac.  267,  269;  Morey,  Estate  of,  147 
Cal.  496,  508,  82  Pac.  57,  62;  WooUa- 
eott  y.  Meekin,  151  Cal.  701,  706,  91 . 
Pac.    612;    Bacon    y.    Kearney  V* 


Synd.,  1  Cal.  App.  275,  278,  82  Pac. 
84;  Chatham  y.  Mansfield,  1  Cal. 
App.  298,  300,  82  Pac.  343;  People 
y.  Taggart,  1  Cal.  App.  423,  426,  82 
Pac.  396;  Sherwood  y.  Wallin,  1  Cal. 
App.  532,  538,  82  Pac.  566;  People 
T.  Bea,  2  Cal.  App.  109,  111,  83  Pac. 
365;  Bird  v.  Utica  G.  Min.  Co.,  2 
Cal.  App.  674,  678,  84  Pac.  256;  Mc- 
Kee  y.  Cunningham,  2  Cal.  App.  684, 
688,  84  Pac.  260;  Wells  Fargo  &  Co. 
V.  McCarthy,  5  Cal.  App.  301,  313, 
90  Pac.  203;  Mushet  y.  Fox,  6  Cal. 
App.  77,  78,  91  Pac.  534. 

Idabo. — Boise  City  y.  Artes,  H.  A 
C.  W.  Co.,  4  Idaho,  351,  39  Pac.  562; 
Wheeler  y.  Com.  Bk.  of  Moscow,  5 
Idaho,  15,  46  Pac.  830,;  Bank  of 
Troy  y.  Linford,  4  Idaho,  677,  43 
Pac.  680;  Ada  County  Farmers' 
Irr.  Co.  y.  Farmers'  Canal  Co.,  5 
Idaho,  793,  51  Pac.  990. 

South  Dakota. — Erpenbach  y.  By. 
Co.,  8  S.  D.  575;  Perrot  y.  Owen,  7 
8.  D.  454. 

Utali. — Barton  y.  S.  Jordan  Mere. 
Inst.,  10  Utah,  346,  37  Pac.  576; 
Nebeker  v.  Harvey,  21  Utah,  363,  60 
Pac.  1029. 

For  authorities  in  other  states, 
see  (Idaho)  46  Pac.  830;  (Idaho)  79 
Pac.  7455;  (Tex.  Ciy.  App.),  15  Tex. 
Ct.  Bep.  393,  92  S.  W.  1032. 


§  1782.   Misnoiner  of  Court  Disregarded. 

Where  there  is  a  misnomer  in  entitling  the  name  of  the  court 
on  the  face  of  the  complaint,  but  the  summons  and  the  cover  of 
the  complaint  contain  the  name  of  the  court,  such  a  defect  does 
not  affect  the  substantial  rights  of  the  parties,  and  should  be  dis- 
regarded in  every  stage  of  the  action.^ 


1  Ex  parte  Fil  Ki,  79  CaL  584,  586,  21  Pao.  974    fitoe,  also,  Kerr's  Cye. 
C  C.  P.,  sec  475. 
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§  1783.    Oomplaint— Misnom^. 

In  an  action  in  a  justice's  court  the  designation  of  a  defendant 
whose  true  name  is  John  C.  McDonald  as  John  McDonell  does  not 
invalidate  a  judgment  by  default  obtained  against  him  nor  sub- 
sequent proceedings  had  thereon.^ 

i  Allison  V.  Thomas,  72  Cal.  562,  1  Am.  St.  B«p.  89,  14  Pae.  309. 

§  1784.    Amending  Complaint  on  Judgment  by  Default  Against 
Fictitious  Defendant. 

Where  a  defendant  is  sued  by  a  fictitious  name  and  regularly 
served  with  the  process  and  fails  to  appear  and  his  default  is  en- 
tered, and  the  case  comes  on  regularly  to  be  heard,  the  plain- 
tiff may  obtain  leave  of  the  court  to  insert  in  the  complaint  the 
true  name  of  the  defendant  sued  as  John  Doe,  and  the  court  may 
give  judgment  in  accordance  with  the  prayer  of  the  complaint.^ 

1  See  Kerr's  Cye.  a  G.  P.,  soc.  474;  Brock  v.  Martinovich,  55  CaL  518. 
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ARTICLE  Xin. 

BBMBDIAL  POWERS  OF  JUSTICES'  COURT. 

S  1785.  Justices'  court  may  not  disturb  its  judgment  except  when. 

i  1786.  Review  in- general. 

I  1787.  Judgment  hj  inadvertence,  when  may  be  corrected. 

S  1788.  Power  to  amend  judgment. 

8  1789.  Judgment  entered  may  be  amended. 

§  1785.    Justices'  Court  may  not  Disturb  Its  Judgment  Except 
When. 

A  justice's  court  cannot  disturb  or  in  any  way  interfere  with  its 
own  judgments  except  by  amendment  ^  and  except  in  the  manner 
provided  by  the  statute  for  relieving  a  party  from  a  judgment  by 
default." 

1  See     sections     1736-1741,     ante,  mer  v.  Sutherland,  74  Cal.  341;  Jones 

«  Sections     1797-1813,     post.     See  v.   Justice's   Court,   97   Cal.   523,   32 

Kerr's  Cyc.  C.  C.  P.,  sec.  859;  Win-  Pac.  575;   Simon  v.  Justice's  Court, 

ter  V.  Pitzpatrick,  35  Cal.  269;  Weim-  127  Cal.  45,  59  Pac.  296. 

§  1786.    Review  in  General. 

Justices'  courts  have  no  power  to  review  their  own  judgments, 
unless  by  some  method  expressly  provided  by  law.^  In  Winter 
V.  Pitzpatrick,  35  Cal.  269,  it  was  held  that  a  justice  of  the  peace 
could  not  vacate  a  judgment  rendered  by  him,  and  that  an  order 
attempting  to  do  so,  not  being  applicable,  should  be  annulled  on 
certiorari.  However,  at  the  time  Winter  v.  Fitzpatrick  was  de- 
cided, the  Civil  Practice  Act  provided  that  only  those  sections 
embraced  in  the  title  which  prescribed  the  proceedings  in  the 
justices'  courts,  and  such  other  sections  as  were  specially  men- 
tioned in  that  title,  should  be  applicable  to  the  justices'  courts. 
At  the  present  time  section  925  of  the  Code  of  Civil  Procedure  is  as 
follows : 

"Justices'  courts  being  courts  of  peculiar  and  limited  jurisdic- 
tion, only  those  provisions  of  this  code  which  are  by  their  nature 
applicable  to  the  organization,  powers  and  course  of  proceedings 
in  justices'  courts,  or  which  have  been  made  applicable  by  special 
provisions  in  this  title,  are  applicable  to  justices'  courts  and  the 
proceedings  therein." 

It  has  been  argued  that  by  virtue  of  this  section  all  the  remedial 
powers  granted  to  courts  of  record  by  section  473  of  the  Code  of 
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Civil  Procedure  may  be  exercised  by  justices'  courts.  Cases  miglit 
well  arise  where  it  would  be  extremely  doubtful  whether  or  not 
certain  acts  of  a  justices'  court  were  justified  by  its  provisions. 
It  will  be  observed,  however,  that  the  section  expressly  preserves  the 
notion  of  the  ''peculiar  and  limited  jurisdiction"  of  these  courts, 
and  moreover,  that  its  general  character  is  negative  rather  than 
positive.  The  grant  is  somewhat  in  the  nature  of  a  parenthesis 
in  a  clause  of  limitation.  If,  therefore,  that  part  of  the  code  which 
expressly  deals  with  proceedings  in  justices'  courts  prescribes  the 
powers  of  those  courts  in  relation  to  a  general  subject  about  which 
the  powers  of  courts  of  record  are  expressly  prescribed  in  another 
part,  we  think  that  the  powers  of  the  justices'  courts  with  respect 
to  this  subject  are  to  be  looked  for  in  the  former  and  not  in  the 
latter  provision.  Now,  the  power  to  relieve  from  a  judgment 
taken  through  surprise,  excusable  neglect,  etc.,  is  expressly  given 
to  courts  of  record  by  section  473,  and  is  expressly  given  to  jus- 
tices' courts  by  section  859.  Both  sections  relate  to  the  same  gen- 
eral subject.  But  while  section  473  gives  this  power  to  relieve 
in  general  terms  and  in  all  cases  within  six  months  and  one 
year  in  others,  after  judgment,  section  859  confines  the  power  in 
justices'  courts  to  cases  of  a  judgment  by  default,  and  limits  the 
time  to  '*ten  days  after  the  entry  of  judgment."^  A  default  oc- 
curs when  a  defendant  fails  to  answer  or  demur  as  prescribed  in 
section  871  et  seq.  of  the  Code  of  Civil  Procedure,* 

i  Weimmer  v.  Sutherland,  74  Gal.         *  Weimmer  v.  Sutherland,  74  CaI 
341.  841. 

s  Weimmer  v.  Sutherland,  74  GaL 
341. 

§  1787.    Judgment  by  Inadvertence,  When  may  be  Corrected. 

A  judgment  or  order  entered  by  inadvertence  of  the  justice  or 
a  clerk  of  the  court  may  be  set  aside  or  corrected  at  any  time.^ 

1  Kaufman  v.  Shain,  111  Gal.  16,  People  r.  Curtis,  113  Gal.  68,  71,  45 

52  Am.  St.  Bep.  139,  43  Pac.  393;  Pac.    180.    See   People   v.    Durrant, 

Kaufman    v.    Superior    Court    San  116  Gal.  179,  193,  10  Am.  Cr.  Bep. 

Francisco,  115  Gal.  152,  46  Pac.  904;  499,  48  Pac.   75. 

§  1788.    Power  to  Amend  Judgment. 

The  court  always  has  the  power  to  make  its  judgment  conform  to 
its  decision.    Hence,  if,  after  making  and  filing  of  findings  and 
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decisions,  it  enters  judgment  which  does  not  comply  with  the  de- 
cision, in  failing  to  direct  the  sale  of  certain  stock,  it  may  after- 
ward, without  notice,  direct  an  amended  judgment  to  be  entered 
decreeing  such  sale  in  accordance  with  the  decision.^ 

1  Homeseekera'  L.  Assn.  y.  Glee-      See,  also,  Kerr's  Cyc.  C.  C.  P.,  0ee« 
•on,  133  GaL  312,  314,  65  Pae.  617.      473. 

§  1789.    Judgment  Entered  may  be  Amended. 

,  A  judgment  entered  by  the  clerk,  which  was  not  the  judgment 
ordered  by  the  court,  may  be  amended  so  as  to  make  it  conform 
with  the  order  and  judgment  actually  made  and  rendered;  and 
minute  entry  directing  that  "findings  and  decree  be  drawn  in 
favor  of  the  defendants"  is  entirely  immaterial,  as  it  does  not 
constitute  the  decision  of  the  court.^ 

X  Canadian  &  A.  M.  ft  T.  Co.  y.  ClariU  L.  Jb  I.  Co.,  140  Cal.  672,  677,  74 
Pae.  301. 
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AETICLE  XIV. 

JUDGMENT  BY  DEFAULT. 

fi  1790.  Judgment  bj  default  on  failure  to  appear  and  answer. 

§  1791.  Judgment  by  default — Service  out  of  countj. 

§  1792.  Judgment  bj  default  after  appearance. 

S  1793.  Effect  of  failure  to  answer  after  demurrer  overruled. 

S  1794.  Effect  of  default  for  not  answering  cross-complaint. 

§  1795.  Time  of  entry  of  judgment  by  default. 

9  179G.  Oregon — Judgment  for  want  of  answer — Form. 

§  17C0.    Judgment  by  Default  on  Failure  to  Appear  and  An- 
swer. 

If  the  defendant  fail  to  appear,  and  to  answer  or  demur  within 
the  time  specified  in  the  summons,  then,  upon  proof  of  service  of 
summons,  the  following  proceedings  must  be  had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the  recovery 
of  money,  or  damages  only,  the  court  must  render  judgment  in 
favor  of  plaintiff  for  the  sum  specified  in  the  summons. 

2.  In  all  other  actions  the  court  must  hear  the  evidence  ojBfered 
by  the  plaintiff,  and  must  render  judgment  in  his  favor  for  such 
sum  (not  exceeding  the  amount  stated  in  the  summons)  as  appears 
by  such  evidence  to  be  just.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  aec 
871;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3645;  (Ariz.)  Rev.  Stats.  1901, 
sec.  2077;  (N.  D.)  Rev.  Codes  1905, 
sec.  8431;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  1608;  (Wash.)  R. 
ft  B.  Codes,  sec.  1858;  (Idaho)  Rev. 
Codes,  sec.  4695;  (S.  D.)  Comp.  Laws 
1910,  sec.  53,  p.  543;  (Utah)  Comp. 
Laws  1907,  sec.  3707;  (Wyo.)  Comp. 
Stats.  1910,  sec.  5236;  (Okl.)  Comp. 
Laws  1909,  sees.  6347-6380;  (Neb.) 
Cobbey's  Ann.  Stats.,  sec.  1942; 
(Kan.)  Dassler's  Gen.  Stats.  1909,  sec. 
6481;  (Colo.)  Mills'  Ann.  Stats.  1905, 
flee.  2640;  Cardwell  v.  Sabiehi,  59  Cal. 
490,493;  Schroeder  v.  V^ittram,  66  Cal. 
636,  6  Pac.  737;  Hall  v.  Kerrigan, 
135  Cal.  4,  5,  66  Pae.  868;  Weimmer 
V.  Sutherland,  74  Cal.  341,  344,  15 


Pac.  849,  850;  HaU  r.  Justice's 
Court,  5  Cal.  App.  133,  136,  137,  89 
Pac.  870. 

Kebraska. — Ann.  Stats.,  see.  1942; 
Wells  V.  Turner,  14  Neb.  445,  16  N. 
W.  484;  Coad  v.  Reed,  48  Neb.  40, 
66  N.  W.  1002;  Michant  v.  McCart, 
55  Neb.  654,  75  N.  W.  1106;  Kloke 
V.  Gardels,  62  Neb.  121,  71  N.  W. 
955. 

Washington. — State  t.  Hunter,  4 
Wash.  651,  652;  Proulix  v.  Stetson  * 
Post  M.  Co.,  6  Wash.  478;  Warner 
V.  Miner,  41  Wash.  98;  Dexter  Hor- 
ton  &  Co.  V.  Sparkman,  2  Wash.  165; 
Walla  Walla  etc.  Co.  v.  Budd,  2  Wash. 
Ter.  336;  Canada  Settler's  Loan  A 
Trust  Co.  V.  Murray,  20  Wash.  656; 
Richardson  v.  Richardson,  43   Wash. 
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634;  Ewing  v.  Van  Wagenen,  6  Wash.  Paxton  v.  Daniell,  1  Wash.  19;  Say- 

39;    McCoy    v.    Bell,   1  Wash,   504;  ward  v.  Carlson,  1  Wash.  29;   Spo- 

Montgomery  v.  Manning,  1  Wash.  Ter.  kane   Falls  v.   Curry,   2   Wash.   541 ; 

434;    Garrison    t.    Checney,  1  Wash.  State  ▼.  Hunter,  4  Wash.  651,  652; 

Ter.  489;  Pierce  v.  Nat.  Bank  of  Ger-  Citizens'    Nat.    Bank    of    Dayton    ▼. 

mantown,    44    Wash.  404;   American  Columbia  County,  23  Wash.  441;  Fer- 

Bonding  Co.  v.  Dufur,  49  Wash.  632;  guson  v.  Hoshi,  25  Wash.  664. 

§  1791.    Judgment  by  Default — Service  Out  of  County. 

In  order  to  sustain  the  limited  and  special  jurisdiction  of  the 
justice's  court  to  render  a  judgment  by  default  upon  service  of 
a  summons  out  of  the  county,  an  affirmative  showing  must  be  made 
that  a  certificate  was  attached  to  the  summons  by  the  county  clerk 
that  the  person  issuing  it  was  at  its  date  an  acting  justice  of  the 
peace,  and  that  such  summons  was  properly  served.^ 

1  Ferguson  y.  Basin  Consolidated  Mines,  152  Cal.  712,  93  Pac.  867. 

§  1792.    Judgment  by  Default  After  Appearance. 

In  the  following  cases  the  same  proceedings  must  be  had,  and 
judgment  must  be  rendered  in  like  manner,  as  if  the  defendant 
had  failed  to  appear  and  ansWer  or  demur. 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails 
to  answer  it  as  amended,  within  the  time  allowed  by  the  court ; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the  defend- 
ant fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  defendant 
fails  to  amend  the  answer  within  the  time  allowed  by  the  court.^ 

1  Kerr's    Cyc.  C.  C.  P.,  sec.  872;       616,  617,  42  Pac.  158;  Hall  v.  Kerri- 
In  Te  Heal  Estate  Assn.,  58  Cal.  356;      gan,  135  Cal.  4,  5,  66  Pac.  868. 
Stewart  y.  Justice's   Court,  109  Cal. 

§  1793.    Effect  of  Failure  to  Answer  After  Demurrer  Overruled. 

A  defendant  who  failed  to  answer  within  the  time  after  the  de- 
murrer overruled  is  not  entitled  to  participate  in  further  pro- 
ceedings in  the  case.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  636;  People  v.  Culverwell,  44  Cal.  620, 
622. 

§  1794.    Effect  of  Default  for  not  Answering  Cross-complaint. 

The  default  of  the  plaintiff  for  not  answering  the  cross-complaint 
does  not  deprive  him  of  the  right  to  establish  a  cause  of  action  set 
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forth  in  his  complaint.  A  verdict  on  a  cross-complaint  in  favor  of 
the  defendant  would  not,  ipso  facto,  extinguish  the  claim  of  the 
plaintiff  or  defeat  his  right  to  have  the  issue  thereon  determined.^ 

1  See  Kerr's  C7C.  C.  G.  P.,  see.  636;  L&ngford  y.  Langford,  136  GaL  507, 
508,  69  Pac.  235. 

§  1796.    Time  of  Entry  of  Judgment  by  Default. 

A  justice  of  the  peace  does  not  have  to  enter  a  judgment  by  de- 
fault within  any  prescribed  time.  The  provisions^  requiring  him 
to  enter  on  his  docket  the  time  when  the  parties  or  either  of  them 
appear,  or  their  nonappearance  if  default  be  made,  and  to  make 
these  entries  at  the  time  when  they  occur,  merely  provide  for  bis 
ministerial  duties  and  are  directory.  The  failure  to  execute  a 
ministerial  duty  in  proper  time  does  not  devest  the  court  of  ju-  1 

risdiction.* 

1  Kerr's  Gyc.  G.  G.  P.,  sees.  911,  subd.  4,  and  912. 

2  Hall  ▼.  Jostiee's  Goart,  5  Gal.  App.  133,  86  Pac.  870. 

§  1796.    Oregon— Judgment  for  Want  of  Answer— Form. 

County  of . 


and 

V. 


!  and 


Civil  Action  to  Recover  Money. 
.    Complaint   filed   and   summons   issued,    returnable 

.    Summons  returned  indorsed:  "Received  the  within 

.    Served  the  same ,  by  delivering  a  copy  thereof, 

together  with  a  certified  copy  of  the  complaint,  to  the  defendant 
personally  [or  at  the  dwelling-house  of  the  defendant,  to  a  white 
person  of  the  family,  above  the  age  of  fourteen  years,  the  de- 
iendant  not  being  found].    ,  Constable." 

The  plaintiff  appeared,  and  it  appearing  that  the  defendant  has 
failed  to  answer  the  complaint  as  required  by  law,  it  is  consid- 
ered that  the  plaintiffs  recover  of  the  defendant,  the  sum  of 

dollars,  and  their  disbursements  in  the  action,  taxed  at  • 

dollars  and cents. 
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AETICLE  XV. 

BELIEF  BY  MOTION". 

i  1797.  Grounds  of  motion  to  relieve  from  default. 

8  1798.  Motion  to  set  aside  judgment — Time  of  makin|^. 

§  1799.  Application  to  vacate,  actual  motion  necessary. 

fi  1800.  Vacating  judgment  for  neglect  of  attorney. 

§  1801.  No  particular  form  of  application  required. 

§  1802.  Contents  of  affidavit  on  motion  to  vacate  judgment. 

§  1803.  Facts  constituting  excusable  neglect  must  be  set  out. 

S  1804.  Affidavit  of  merits  must  state  what.  ' 

8  1805.  Affidavit  of  merits,  when  not  necessary, 
f  1806.  8ame — Answer,  when  sufficient. 

9  1807.  Judgment — Belief  on  ground  of  excusable  neglect. 
9  1808.  Power  to  vacate  confined  to  default  judgments. 

9  1809.    Amendment  of  judgment — Jurisdiction. 

9  1810.    Notice  of  motion  to  set  aside  default  judgment — ^Fono. 

9  18ll.    Affidavit  to  set  aside  default  judgment — Form. 

9  1812.    Affidavit  on  motion  for  relief  from  judgment  taken  through  excusable 

neglect — Form. 
9  1813.    Docket  order  opening  default  on  terms — Form. 

§  1797.    Oroundfl  of  Motion  to  Relieve  from  Default. 

A  motion  to  relieve  from  a  default  can  be  made  on  the  fol- 
lowing grounds  among  others: 

1.  'WQien  entered  before  time  for  answering  has  expired.* 

2.  Surprise.^ 

3.  Excusable  neglect.* 

4.  Mistake  need  not  be  mutual.* 

5.  Inadvertence.** 

6.  That  defendant  has  a  good  andi  meritorious  defense  to  the 
action.    This  is  indispensable.^ 

7.  Where  judgment  is  entered  on  false  return  of  services.^ 

8.  Failure  of  clerk  to  sign  summons.® 

9.  Failure  of  summons  to  state  nanies  of  all  defendants.* 

10.  Use  of  the  words  '^et  al."  instead  of  naming  all  the  defend- 
ants in  the  summons.^® 

11.  Wrong  court  stated  at  top  of  summons." 

12.  Failure  to  state  all  matters  required  by  statute  in  summons.^* 

1  Harnish  ▼.  Bramer^  71  Gal.  155,  8  Hollenbeck  v.  McCoy,  127  Cal. 
11  Pac.  888.  21;  Kerr's  Cyc.  C.  C.  P.,  sec.  859. 

2  Weimmer  v.  Sutherland,  74  Cal.  4  Melde  v.  Reynolds,  129  Cal.  308; 
341;  Kerr's  Cyc.  C.  C.  P.,  sec.  859.  Palace  Hardware  Co.  v.  Smith,  134 
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Cal.   381,  384,  06   Pac.  474;   Kerr'i 
Cyc.  C.  C.  P.,  see.  859. 

s  See  Kerr's  Cye.  G.  C.  P.,  see.  859. 

6  Bank  t.  Dresbaeh,  63  Gal.  324, 
325;  Kerr's  Cyc.  C.  C.  P.,  sec.  859. 

7  Norton  ▼.  Santa  Fe,  97  Cal.  388, 
See,  also,  Toy  v.  Haskell,  128  CaL 
558. 

8  I^igare  v.  California  S.  B.  B.  Co., 
76  Cal.  610. 


•  Lyman  v.  Milton,  44  Cal.  630. 

10  Lyman  ▼.  Milton,  supra. 

11  See  point  discussed.  Crane  t. 
Brannan,  3  Cal.  192. 

12  Ward  ▼.  Ward,  59  Cal.  139.  Sed 
nota,  a  summons  in  the  justice'^ 
eourt  of  San  Francisco  county  need 
not  be  signed  by  the  presiding  jus- 
tice: Helms  V.  Dunne,  107  Cal.  117. 
See,  also,  Behlow  y.  de  Barth,  91 
Cal.  141. 


§  1798.    Motion  to  Set  Aside  Judgment— Time  of  Hiking. 

If  a  motion  made  in  the  justice's  eourt  to  set  aside  a  judg- 
ment is  based  upon  the  mistake,  inadvertence,  surprise  or  excusable 
neglect  of  defendant,  the  court  has  no  jurisdiction  over  it  unless 
made  within  ten  days.^ 


1  (Cal.)  Kerr's  CyC.  C.  C.  P.,  see. 
859;  (Or.)  B.  ft  C.  Codes,  sec.  2454 
Lord's     Oregon    Laws,     sec.     2713 
(Idaho)     Rev.     Codes,     sec.     4674 
(Wyo.)  Comp.  Stats.  1910,  sec.  5249 


Weimmer  t.  Sutherland,  74  CaL  341; 
Summers  v.  Justice's  Court,  127  Cal. 
45,  48,  59  Pac.  296;  American  T.  F. 
Co.  V.  Justice's  Court,  133  Cal.  319, 
320,  65  Pac.  742,  978. 


§  1799.    Application  to  Vacate,  Actual  Motion  Necessary. 

Application  for  relief  against  a  judgment  by  default  must  be 
by  motion.  The  mere  making  of  a  written  application  is  not  suffi- 
cient, but  the  attention  of  the  court  must  be  called  to  it,  and  the 
court  moved  to  grant  it,  or  some  present  action  requested,  upon 
notice  to  the  opposite  party,  before  the  expiration  of  the  time 
limited.^ 

1  Spencer  t.  Branham,  109  Cal.  336,  41  Pac.  1095. 


§  1800.    Vacating  Judgment  for  Neglect  of  Attorney. 

A  judgment  by  default  may  be  set  aside  on  account  of  the 
excusable  neglect  or  inadvertence  of  an  attorney  whereby  the 
judgment  is  taken  against  the  party.^ 

1  O'Brien  v.  Leach,  139  Cal.  220,  222,  96  Am.  St.  Sep.  105,  72  Pac.  1004. 
See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec.  473. 

§  1801.    No  Particular  Form  of  Application  Required. 

No  particular  form  is  required  of  application  to  set  aside  a 
judgment.    The  court  is  authorized  to  grant  relief  upon  an  affi- 


723  JUDGMENT.  §§  1802-1805 

davit  showing  good  caiise  therefor,  and  it  is  not  material  in  what 
particular  form  the  application  is  made,  nor  is  it  necessary  that 
the  precise  words,  "mistake,  surprise,  inadvertence,  or  excusable 
neglect,"  should  be  employed  in  the  application.  It  is  only  re- 
quired that  the  facts  should  be  set  forth,  and  if  they  show  a  case 
coming  within  the  rule  it  is  a  sufiScient  showing.^ 

1  People  y.  Lafarge,  3  Cal.  130,  135.  See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec 
473. 

§  1802.    Oontents  of  Affidavit  on  Motion  to  Vacate  Judgment. 

An  affidavit  on  motion  to  vacate  a  judgment  must  show  (1)  that 
the  default  occurred  through  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect;  (2)  that  the  defendant  has  a  meritorious  defense  to 
the  action.  If  the  affidavit  is  materially  deficient  in  any  of  these  re- 
spects, the  judgment  ought  not  to  be  vacated.^ 

1  Bailey  v.  Taaffe,  29  Cal.  422,  423.  See,  also,  Kerr's  Cye.  C.  C.  P., 
sec.  473. 

§  1803.    Facts  Constituting  Excusable  Neglect  most  be  Set  Out. 

To  make  a  case  of  excusable  neglect,  the  reasons  for  delay  in  serv- 
ing the  papers  should  be  set  forth  by  an  affidavit,  in  order  that  the 
court  may  pass  upon  their  sufficiency.^ 

1  Heine  v.  Treadwell,  72  Cal.  217,  222,  13  Pac.  503.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  see.  473. 

§  1804.   Affidavit  of  Merits  must  State  What. 

An  affidavit  of  merits,  on  a  motion  to  vacate  a  judgment  by  de- 
fault, must  show  that  the  defendant  has  ** fully  and  fairly*'  stated 

the  facts  of  the  case  to  his  counsel.    A  statement  that  the  defendant 

« 

has  stated  the  facts  of  his  defense  to  his  counsel  is  insufficient.^ 

1  Morgan  ▼.  McDonald,  70  Cal.  32,  130,  137;  People  v.  0*Connell,  23  Cal. 
33,  11  Pac.  350;  Harlan  v.  Smith,  6  281,  282.  See,  also,  Kerr's  Cyc.  C.  C. 
Cal.  173,  174;  Chase  v.  Swain,  9  Cal.       P.,  sec.  473. 

§  1805.    Affidavit  of  Merits,  When  not  Necessary. 

An  affidavit  of  merits  made  by  the  defendant  in  person  is  not 
a  jurisdictional  element  for  granting  the  relief  under  section  eight 
hundred  and  fifty-nine  of  the  Code  of  Civil  Procedure,  and  may 
be  dispensed  with  where  the  court  is  otherwise  satisfied  that  the 
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application  is  meritorious,  and  is  made  in  good  faith,  and  is  not 
merely  for  delay;  and  if  the  verified  answer  of  the  defendant, 
contradicting  all  averments  of  the  complaint,  is  on  file,  it  may 
be  considered  by  the  court  for  the  purpose  of  determining  this 
fact.* 

I  Melde  v.  Beynolds,  129  Cal.  808,  314,  61  Pae.  032.  8ee^  also,  KeiVs 
Cyc.  C.  C.  P.,  sec.  473. 

§  1806.    Same — Answer,  When  Sufadent. 

A  duly  verified  answer  is  sufScient,  and  may  be  used  as  an 
affidavit  of  merits.* 

X  Kerr's  Cyc.  C.  0.  P.,  tee.  473.  See  Merchants^  Ad.  Sign  Co.  v.  Los 
Angeles  B.  P.  Co.,  128  Cal.  619,  622,  61  Pac.  277. 

§  1807.   Judgment — Belief  on  Oronnd  of  Excusable  Neglect. 

The  power  to  relieve  from  judgment,  taken  through  surprise, 
excusable  neglect,  etc.,  is  expressly  given  to  the  justices'  courts  by 
section  859  of  the  Code  of  Civil  Procedure.  But  this  section  con- 
fines the  power  in  the  justices'  courts  to  cases  of  a  **  judgment  by 
default,"  and  limits  the  time  to  ''ten  days  after  an  entry  of  the 
judgment."* 

1  See  Kerr's  Cyc.  0.  C.  P.,  see.  473;  V^eimmer  v.  Sutherland,  74  Cal.  341, 
344,  15  Pac.  849. 

§  1808.    Power  to  Vacate  Confined  to  Default  Judgments. 

A  justice  has  no  power  to  vacate  other  than  default  judgments.^ 

1  Weimmer  v.  Sutherland,  74  Cal.  341,  14  Pac.  369. 

§  1809.    Amendment  of  Judgment — Jurisdiction. 

A  justice's  court  has  no  jurisdiction  to  interfere  with  its  judg- 
ment except  in  the  manner  provided  by  lav ;  and  it  has  no  power 
more  than  ten  days  after  the  entry  of  a  judgment  by  default  to 
vacate  it  upon  the  ground  of  mistake,  surprise,  or  excusable 
neglect  of  the  defendant ;  nor  has  it  jurisdiction,  upon  a  motion 
of  the  defendant,  made  more  than  forty  days  after  the  judgment, 
to  hear  and  determine  issues  of  law  and  fact  as  to  whether,  after 
service  of  summons  upon  the  defendant  in  another  county,  an 
answer  addressed  to  the  justice  and  sent  by  mail,  and  received 
by  the  constable,  in  the  absence  of  the  justice,  had  been  filed 
prior  to  the  default,  or  to  order  such  answer  filed  nunc  pro  tunc* 

X  Simon  y.  Justice's  Court,  127  Cal.  45,  59  Pac.  296. 
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§  1810.   Notlee  of  Motion  to  Set  Aside  Default  Judgment— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  upon  the  aflSdavit,  a  copy  of 
which  is  herewith  served,  I  will  move  said  court  at  its  office  in 

township,   county   of  ,  on  the  day   of 

, ,  at  the  hour  of o'clock M.  of  said  day, 

or  as  soon  thereafter  as  the  counsel  can  be  heard  [or  as  soon 
thereafter  as  the  defendant  can  be  heard],  that  the  judgment 
entered  by  default  against  the  said  defendant,  and  all  subsequent 
proceedings  thereon,  be  set  aside,  upon  the  ground  that  [here  set 
out  grounds  of  motion].  The  said  motion  will  be  based  on  the 
affidavit  of  the  defendant  herein  and  the  records  and  files  of  the 
action. 

[Signed  and  dated.] 

§  1811.    Affidavit  to  Set  Aside  Default  Judgment— Form. 

[Title  of  Court  and  Cause.] 

,  the  defendant  herein  deposes  and  says :  That  he  is  the 

defendant  herein;  that  the  summons  in  this  action  was  served  on 

him  on  the day  of ,  19 ;  that  his  time  to  answer 

did  not  expire  until  the day  of ,  19 ;  that  judg- 
ment by  default  was  entered  against  him  before  the  time  allowed 
by  law  had  expired,  and  for  that  reason  he  was  prevented  from 
answering  herein;  that  he  has  fully  and  fairly  stated  the  case  in 

this  cause  to ,  his  counsel,  and  after  such  statement  he  is 

advised  by  him  that  he  has  a  good  and  substantial  defense  to  this 
action  on  the  merits,  and  verily  believes  the  same  to  be  true. 

[Subscribed  and  sworn  to.]  . 


§  1812.     Affidavit  on  Motion  for  Belief  from  Judgment  Taken 
Through  Excusable  Neglect — ^Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

H.  I.  C,  being  duly  sworn,  deposes  and  says: 
That  he  is  the  attorney  for  J.  N.,  one  of  the  defendants  in  the 
above-entitled  cause.    That    he    received    the   summons    in    the 
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above-entitled  action  from  said  J.  N.  on  Monday,  the  9th  day  of 
August,  1909.  That  said  summons  was  given  him  by  said  J.  N. 
with  the  complaint  attached  thereto,  for  the  purpose  of  drawing 
up  and  filing  the  necessary  papers  to  protect  the  rights  of  the 
said  J.  N.y  and  that  thereupon,  to  wit,  on  the  said  9th  day  of 
August,  1909,  the  said  J.  N.  informed  affiant,  upon  delivering  to 
him  the  said  summons,  that  the  same  had  been  served  upon  him 
with  the  summons  attached  thereto  in  the  city  of  Berkeley, 
county  of  Alameda,  said  summons  having  been  served  on  the  5th 
day  of  August,  1909. 

That  thereafter,  to  wit,  on  the  9th  day  of  August,  1909,  affiant 
made  due  and  diligent  inquiries  attempting  to  ascertain  whether 
or  not  the  said  city  of  Berkeley  was  in  the  township  of  Oakland. 
That  affiant  inquired  of  one  W.  H.  G.,  an  attorney  at  law,  resid- 
ing in  and  being  a  citizen  of  the  city  of  Berkeley,  county  of  Ala- 
meda, asking  him  whether  or  not  said  city  of  Berkeley  was  within 
the  township  of  Oakland.  The  said  W.  H.  G.  thereupon  in- 
formed affiant  that  said  township  did  not  embrace  the  city  of 
Berkeley,  and  that  said  city  of  Berkeley  was  without  the  juris- 
diction of  said  Oakland  township  justice  court  presided  over  by 
the  Hon.  J.  G.  Q.,  the  justice  of  the  peace  who  issued  the  sum- 
mons in  the  above-entitled  cause.  That  affiant  also  made  in- 
quiries as  to  the  jurisdiction  of  the  Oakland  township  justices* 
court  over  the  city  of  Berkeley  of  one  A.  B.,  a  duly  licensed  and 
practicing  attorney  residing  in  the  city  of  Berkeley,  state  of 
California,  and  was  likewise  informed  by  the  said  A.  B.,  that  the 
city  of  Berkeley  was  not  in  the  jurisdiction  of  the  justices'  court 
presided  over  by  the  Hon.  J.  G.  Q.,  but  was  in  the  jurisdiction  of 
a  justices'  court  presided  over  by  Hon.  Justice  of  the  Peace  N. 
A.  E.  That  affiant  also  inquired  of  divers  other  persons,  who 
likewise  informed  him  that  said  city  of  Berkeley  was  not  in  the 
jurisdiction  of  Oakland  township. 

That  relying  upon  the  information  thus  obtained,  affiant 
neglected  to  file  the  demurrer  in  the  above-entitled  cause  until 
the  14th  day  of  August,  1909,  when  he  appeared  and  duly  filed 
said,  demurrer.  That  thereafter,  to  wit,  in  the  afternoon  of  said 
day,  he  was  informed  by  telephone  that  a  default  judgment  had 
been  taken  against  defendant,  J.  N.,  in  the  above-entitled  cause 
on  the  10th  day  of  August,  1909. 

That  affiant  has  talked  over  the  facts  of  this  case  with  J.  N. 
and  has  advised  him  that  he  has  a  just  and  equitable  and  men- 
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torioiu  defense  to  the  above-entitled  cause,  and  affiant  alleges 
that  defendant  will  suffer  a  great  and  unjust  wrong  if  the  de- 
fault judgment  entered  through  the  mistake,  inadvertence  and 
excusable  neglect  of  affiant  is  not  set  and  vacated.^ 

1  AflSdavit     of     merit     may     be  merit:  See  Baily  v.  TaflPee,  29  Cal. 

signed  by  the  defendant  in  a  motion  422,  426,  9  Pac.  850;  Will  v.  Lytle 

to   set    aside    default   judgment    or  Creek  W.  Co.,  100  Gal.  344,  345,  34 

by   the   attorney   himself.    A   wiser  Pac.    850;    Byrne    v.   Alas,    68    Cal. 

course,  however,  is  to  have  the  de-  479^  480. 
f endant  himself  sign  the  affidavit  of 

§  1813.   Docket  Order  Openixig  Default  on  Terms — ^Form. 

[Title  of  Court  and  Cause.] 

It  is  ordered  that  the  default  of  defendant  in  not  answering  the 
complaint  herein  be,  and  the  same  is,  hereby  set  aside,  and  the 
judgment  against  him  by  default  vacated,  on  his  pajonent  into 

court  within days  of dollars  costs  for  the  benefit  of  the 

plaintiff.    It  is  further  ordered  that  the  defendant  may  have 

days  from  and  after  such  payment  to  answer  the  complaint  herein. 

[Dated.] 


Justice  of  the  Peace. 
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AETICLE  XVI. 

MOTION  TO  VACATE  WHEN  JUDGMENT  VOID. 

1814.  Vacating  judgment  by  motion  where  no  service  of  iummott& 

1815.  Vacating  judgment — Time  prescribed. 

1816.  Power  to  deliver  from  judgment  taken  through  surprise. 

1817.  Not  necessary  to  allege  judgment  in  full  force  and  effect. 

1818.  Judgment  on  invalid  stipulation — Vacating. 

1819.  Motion  to  set  aside  judgment  rendered  upon  invalid  stipulation. 

1820.  Vacating  order  granting  motion  to  open  judgment — ^Effeet  of. 

1821.  Motion  to  set  aside  execution  on  void  default  judgment. 

1822.  Judgment  void  for  want  of  jurisdiction  not  within  section  473. 

1823.  Judgment  bj  default  prematurely  entered. 

1824.  Order  vacating  judgment — Form. 

1825.  Nevada — Judgment — Vacating. 

1826.  Nevada — New  triaL 

1827.  Nevada— Affidavit. 

1828.  Nevada — Notice  of  motion. 

1829.  Arizona — New  triaL 

§  1814.  Vacating  Judgment  by  Motion  Where  No  Service  of 
Simunons. 
In  a  case  where  there  has  been  no  service  whatever,  it  is  not 
necessary  to  file  a  bill  in  chancery  to  vacate  the  judgment  by 
default;  but  it  may  be  set  aside  or  reopened  upon  motion  within 
the  time  allowed  by  law.^ 

1  Pico  V.  Carillo,  7  Cal.  30,  32;  Glidden  t.  Packard,  28  Cal.  649,  652.    See 
Kerr's  Cyc.  C.  C.  P.,  sec.  473. 

§  1815.    Vacating  Judgment — Time  Prescribed. 

To  obtain  a  valid  order  vacating  a  judgment  by  default,  after 
the  time  prescribed,  the  judgment  must  appear  from  the  record 
to  be  void.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec- 473.  See  People  v.  Wrin,  143  Cal.  11,  13,  76 
Pac.  646. 

§  1816.    Power  to  Deliver  from  Judgment  Taken  Through  Sur- 
prise. 
A  defendant  is  not  bound  to  resort  to  a  remedy  by  motion  to  set 
aside  the  judgment  taken  against  him  in  an  action  in  which  there 
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was  no  service  of  summons  npon  him,  or  in  which  the  affidavit 
of  service  of  summons  was  false.^ 

1  Lapham  v.  Campbell,  61  Cal.  296,  300.  See,  also,  Kerr's  Cye.  C.  C.  P., 
tec.  473. 

§  1817.    Not  Necessary  to  Allege  Judgment  in  Full  Force  and 
Effect. 
It  is  not  necessary  in  a  complaint,  which,  relies  upon  a  judgment, 
after  alleging'  the  entry  of  judgment,  to  allege  further  that  it  is 
in  full  force  and  effect  and  not  vacated,  set  aside,  reversed,  or  ap-  . 
pealed  from.* 

1  Carter  t.  Paige,  SO  Cal.  390,  22  Lawson,  20  Tez.  Ot.  Bep.  214,  105 
Pae.  18S,  189.  8.  W.  lOOS. 

As   to   how   material   variance   ia 
provided   for,   see,   also.   Bishop   v. 

§  1818.   Judgment  on  Invalid  Stipulation— Vacating. 

Upon  a  motion  to  vacate  a  judgment  rendered  upon  an  invalid 
stipulation,  though  one  of  the  grounds  of  the  motion  stated  is 
inadvertence  and  surprise,  the  motion  may  be  granted  for  invalidity 
pf  the  stipulation,  and  the  other  grounds  be  disregarded.^ 

1  Toy  V.  Haskell,  128  Cal.  558,  561,  79  Am.  St.  Bep.  70,  61  Pac.  89.  See, 
also,  Kerr's  Cyc.  C.  C.  P.,  sec.  473. 

§  1819.  Motion  to  Set  Aside  Judgment  Bendered  upon  Invalid 
Stipulation. 
A  motion  to  set  aside  a  judgment  rendered  upon  an  invalid 
stipulation  need  not  be  in  accordance  with  the  provisions  of  the 
code,  nor  is  it  subject  to  the  rules  governing  motions  to  vacate  judg- 
ments in  pursuance  of  and  for  reasons  stated  in  the  code.^ 

1  Toy  V.  Haskell,  128  Cal.  558,  561,  79  Am.  St.  Bep.  70,  61  Pac.  89.  See, 
also,  Kerr's  Cyc.  C.  C.  P.,  sec.  473. 

§  1820.  Vacating  Order  Granting  Motion  to  Open  Judgment — 
Effect  of. 
Where  a  motion  made  in  the  justice's  court  to  open  the  judg- 
ment procured  by  fraud  was  granted,  but,  on  the  following  day, 
the  justice,  without  notice  to  the  plaintiff  or  his  attorney,  vacated 
the  order,  his  subsequent  action  in  vacating  the  order  is  equivalent 
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to  a  denial  of  the  motion,  and  from  this  order  there  is  no  appeal 
to  the  superior  court,  and  equity  will  relieve  against  the  judgment.^ 

1  Merriman  t.  Walton,  105  Cal.  403,  38  Pae.  1108. 

§  1^1.  Motion  to  Set  Aside  Execution  on  Void  Default  Judg- 
ment. 
Where  a  judgment  by  default  rendered  in  a  justice's  court  is 
void  on  its  face  for  the  reason  that  the  court  never  acquired  any 
jurisdiction  of  the  person  of  the  defendant,  the  defendant  may  by 
motion  in  the  justice's  court  set  aside  execution  thereunder.^ 

1  Lnco  V.  Brown,  73  Gal.  3,  14  Pae.  366.  - 

§  1822.  Judgment  Void  for  Want  of  Jurisdiction  not  VtTithm 
Section  473. 
Section  473  of  the  Code  of  Civil  Procedure  has  no  application  to 
a  motion  to  set  aside  a  decree  or  judgment  which  has  been  rendered 
without  jurisdiction  of  the  person  of  the  defendant,  and  he  is  not 
required,  upon  such  a  motion,  to  submit  himself  to  the  jurisdiction 
of  the  court,  or  to  show  a  meritorious  defense  and  ask  leave  to  have 
the  defense  considered.^ 

• 

1  De  la  Montanya  v.  De  la  Mon-  82.  This  rule  would  seem  to  apply 
tanya,  112  Cal.  101,  117,  118,  53  Am.  aa  much  to  section  859  of  the  Code 
St.  Bep.  165,  44  Fac.  345,  32  L.  B.  A.      of  Civil  Procedure  as  to  section  473. 

§  1823.    Judgment  by  Default  Prematurely  Entered. 
.  A  judgment  is  voidable  when  entered  against  a  defendant  by  de- 
fault, before  the  time  for  answering  has  expired.^ 

I  Galindo  v.  Boach,  130  Cal.  389,  Matter  of  Tracey,  136  Cal.  385,  390, 

390,  62  Pae.  597;  Gerig  v.  Loveland,  69   Pae.   20;    Estate  of   Wood,    137 

130  Cal.  512,  514,  62  Pac.  830;  NicoU  Cal.   129,   139,   69  Pae.  900;    Moore 
V.    Weldon,    130    Cal.    666,    667,    63  ,   v.    Thompson,    138   Cal.    23,    26,    70 

Pac.  63;  Baker  v.  Borello,  131  Cal.  Pac.  930;  Estate  of  Leonis,  138  CaL 

615,   617,   63   Pac.    914;     Crosby   v.  194,  200,  71  Pac.  171;   City    Street 

Clark,  132  Cal.  1,  8,  63  Pac.  1022;  I.  Co.  v.  Emmons,  138  Cal.  297,  300, 

Frost  V.  Witter,  132  Cal.  421,  423,  71  Pac.  332;  Murphy  v.  Stelling,  138 

424,   427,   84   Am.    St.   Rep.   53,   64  Cal.  641,  642,  72  Pac.  176;  Lievy  v. 

Pac.  705;  Winchester  v.  Black,  134  Superior   Court,   139   Cal.   590,    591, 

Cal.    125,     127,    128,   66    Pac.    197;  592,  73  Pac.  417;  Fountain  W.   Co. 

Palace  Hardware  Co.  v.  Smith,  134  v.  Superior  Court,  139  Cal.  648,  650, 

CaL  381^  383,  384,  66  Pac.  474;  In  651,  73  Pac.  690;  Burns  v.  Superior 


731 


JUDOMEKT. 


S§  1824, 1825 


Court,  140  Cal;  1,  5,  73  Pac.  597; 
Estate  of  Boss,  140  Cal.  282,  287,  73 
Pac.  976;  Dejoe  v.  Superior  Court, 
140  Cal.  476,  485,  78  Am.  St.  Bep. 
73,  74  Pac.  28;  Canadian  &  A.  M. 
ft  T.  Co.  V.  Clarita  L.  &  I.  Co.,  140 
Cal.  672,  674,  74  Pac.  301;  Guard- 
ianship of  Van  Loan,  142  Cal.  423, 
426,  sub.  nom..  In  re  Van  Loan,  76 
Pac.  37;  Gay  v.  Torrance,  143  Cal. 
14,  17,  76  Pac.  717;  Higgens  v. 
Graham,  143  Cal.  131,  134,  76  Pac. 
898;  Grannis  t.  Superior  Court,  143 
Cal.  630,  632,  633,  77  Pac.  647; 
People  V.  Davis,  143  Cal.  673,  675, 

77  Pac.  651;  People  v.  Norris,  144 
Cal.  422,  424,  77  Pac.  998;  Cahill 
V.  Superior   Court,  145   Cal.  42,  44, 

78  Pac.  467;  Alferitz  v.  Cahen,  145 
Cal.  397,  78  Pac.  878;  Estate  of 
Nolan,  145  Cal.  559,  562,  79  Pac. 
428;  Kaltschmidt  v.  Weber,  145  Cal. 
596,  597,  79  Pac.  272;  Johnston  v. 
Callahan,  146  Cal.  212,  214,  79  Pac. 


870;  Grannia  r.  Superior  Court,  146 
Cal.  245,  247,  79  Pac.  891;  Claudius 
T.  Melvin,  146  Cal.  257,  260,  79  Pac. 
S97;  Do  La  Beckwith  v.  Superior 
Court,  146  Cal.  496,  498,  80  Pac.  717; 
Murphy  v.  Stelling,  1  Cal.  App.  Dec. 
38,  81  Pac.  730,  732;  Smith  v. 
Bo  verts  (Cal.  App.,  June  7,  1905), 
81  Pac.  1026,  1027;  Moultrie  v. 
Tarpio,  147  Cal.  376,  81  Pac.  1112, 
1113;  Whitney  v.  Superior  Court, 
147  Cal.  536,  82  Pac.  37,  39;  Fox  v. 
Townsend  (Cal.  App.,  Nov.  6,  1905), 
83  Pac.  272;  Nisbet  r.  Clio  Min.  Co. 
(Cal.  App.,  Dec.  13,  1905),  83  Pac. 
1077;  In  re  Tinn  (Cal.,  March  14, 
1906),  84  Pac.  152;  Bauer's  L.  &  C. 
Co.  V.  Standley  (Cal.  App.  Dec, 
Feb.  8,  1906),  84  Pac.  214;  Sauer  v. 
Eagle  Brewing  Co.  (Cal.  App.,  April 
18,  1906),  84  Pac.  425;  Estate  of 
Dunsmuir  (Cal.,  March  28^  1906),  84 
Pac.  657. 


§  1824.    Order  Vacating  Judgment — ^Form. 

[Title  of  Court  and  Cause.] 

Good  cause  having  been  shown  that  that  certain  judgment  en- 
tered in  the  above-entitled  cause  by  default  on  the  12th  day  of 
November,  1910,  was  wrongfully  entered,  it  is  hereby  set  aside  and 
vacated.  It  is  further  ordered  that  said  defendant  may  have  one 
day  in  which  to  answer  plaintiff's  complaint. 

§  1826.    Nevada — Judgment — ^Vacating. 

Any  justice  of  the  peace  shall  have  power  at  any  time  within  ten 
days  after  the  rendition  of  a  judgment  by  default  or  of  dismissal 
to  set  aside  such  judgment,  on  motion  in  writing,  for  good  cause 
shown,  supported  by  affidavit.  Notice  of  such  motion  shall  be  given 
to  the  opposite  party  at  least  one  full  day  prior  to  the  hearing 
thereof.* 


1  (Nev.)    Cntting'i    Camp.    Law» 

1900,  s«c.  3674;   (Ariz.)  Kev.  Stats. 

1901,  see.  2102;  (Tex.)  Sayles'  (2iT. 


Stats.     1897,     art.     1651;      (UUh) 
Comp.  Laws  1907,  sec.  3742. 

Texas. — Carter  v,  Grigsby,  1  App. 
C.  C,  sec.  347. 
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§  1826.    Nevada— New  Trial. 

Any  justice  of  the  peace  may,  at  any  time  within  ten  days  after 
the  rendition  of  any  judgment  in  any  suit  tried  before  him,  grant 
a  new  trial  therein  on  motion  in  writing,  showing  that  justice  has 
not  been  done  the  moving  party  in  the  trial  of  the  cause.^ 

1  (Nev.)    Cutting's    Comp.    Laws  G.  C,  see.  1097;  Masterton  y.  Conrad, 

1900,  sec.  3674;   (Ariz.)   Bev.  Stats.  2  App.  C.  C,  sec.  753;  Taylor  v.  Grib- 

1901,  sees.  1472-1474;  (Tex.)  Sayles'  ble,  33  S.  W.  765;  Jones  t.  Collins,  70 
Civ.  Stats.  1897,  sec.  1652;  (Utah)  Tex.  752,  8  8.  W.  6ai;  Carter  ▼.  Van 
Comp.  Laws  1907,  see.  3742.  Zandt  Co.,  75  Tex.  286,  12  S.  W.  985; 

Texas.— Howard  v.  Jenkins,  1  App.      <>dle  v.  Davis,  35  S.  W.  721. 
C.  C,  see.  68;  Griffin  ▼.  Brown,  1  App^ 

§  1827.   Nevadar-Affidavit. 

If  the  grounds  of  the  motion  be  other  than  that  the  verdict  or 
judgment  is  contrary  to  the  law  or  the  evidence,  or  that  the  justice 
erred  in  some  matter  of  law,  the  motion  shall  be  supported  by  affi- 
davit.* 

1  (Nev.)    Cutting's    Comp.    Laws  Texas. — ^T.  ft  G.  N.  B.  B.   Co.   ▼. 

1900,  sec  3675;   (Ariz.)   Rev.  Stats.  Pape,  1  App.  C.  C,  sec.  241;  Mills 

1901,  sec.  1473;   (Tex.)  Sayles'  Civ.  T.  Hackett,  1  App.  C.  C,  sec.  45. 
Stats.  1897,  art.  1653;  (Utah)  Comp. 

Laws  1907,  see.  3743. 

§  1828.    Nevada^Notice  of  Motion. 

All  motions  to  set  aside  a  judgment,  or  to  grant  a  new  trial,  under 
the  two  preceding  articles,  shall  be  made  within  five  days  after  the 
rendition  of  the  judgment,  and  one  day's  notice  thereof  shall  be 
given  to  the  opposite  party  or  his  attorney.^ 

1  (Nev.)    Cutting's    Comp.    Laws      Stats.  1897,  art.  1654;  (TJtali)  Comp. 

1900,  sec.  3674;   (Ariz.)  Bev.  Stats.       ^^^  l^^^,  sec.  3743. 

1901,  sec.  1478;  (Tex.)  Sayles'  Oiv.  Texas.— Bailway  Co.   r.   Gill,    28 

S.  W.  911. 

§  1829.    Arizona— New  Trial. 

But  one  such  new  trial  shall  be  granted  to  either  party .^ 

1  (Ariz.)  Bev.  Stats.  1901,  sec.  1477;   (Tex.)  Sajles'  Giv.  Stats.  1897,  art 
1656. 
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ARTICLE  XVn. 

CONCLUSIVENESS  OF  JUDGMENT. 

i  1830.  Judgment — ConclnBiveiiess. 

§  1831.  Judgment — Maj  be  impeached  collaterally. 

9  1832.  Void  judgment. 

§  1833.  Collateral  attack — Want  of  cause  of  action. 

9  1834.  Collateral  attack — Irregular  issuance  of  summons. 

§  1835.  When  recitals  in  judgment  of  service  conclusive. 

I  1836.  When  judgment  regular  it  cannot  be  collaterally  attacked. 

§  1830.   Judgment — Conclusiveiiess. 

A  judgment  of  justice's  court  is  as  conclusive  as  that  of  any 
other  court.* 

i  Wiese  v.  San  Francisco  etc.  Society,  82  Cal.  647,  23  Pac.  212. 

§  1831.   Judgment — ^May  be  Impeached  Collaterally. 

A  judgment  by  default  rendered  by  a  justice  of  the  peace  may 
be.  impeached  in  a  collateral  action  for  want  of  jurisdiction.* 

1  Bowley  ▼.  Howard,  23  Cal.  401. 

§  1832.    Void  Judgment. 

Justice's  judgment  cannot  be  collaterally  attacked  unless  it  is 
void.* 

1  Biysh  V.  Smith,  141  CaL  469,  75  Pac.  55. 

§  1833.    Collateral  Attack-— Want  of  Cause  of  Action. 

When  a  justice  of  the  peace  has  jurisdiction  of  the  parties  and 
subject  matter,  the  judgment  is  not  void  because  the  complaint 
did  not  in  fact  state  a  cause  of  action,  and  such  judgment  is  not 
subject  to  collateral  attack.* 

1  Brush  ▼.  Smith,  141  Cal.  466,  75  Pac.  55. 

§  1834.    Collateral  Attack — ^Irregular  Issuance  of  Summons, 

A  judgment  of  a  justice  of  the  peace,  rendered  on  an  alias  sum- 
mons, irregularly  issued,  will  be  sustained  against  a  collateral  at- 
tack.* 

1  Dore  ▼.  Doughertj,  72  Cal.  232,  1  Am.  St.  Bep.  48,  13  Pac.  621. 
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§  1835.    When  Becitals  in  Judgment  of  Service  Oonclusive. 

It  hsu9  been  repeatedly  held  by  this  court  that  upon  collateral 
attack,  recitals  in  the  judgment  of  service  upon  the  defendant 
are  conclusive  of  the  question  of  jurisdiction  of  the  person,  when 
the  judgment  is  rendered  by  a  court  of  superior  jurisdiction.^ 

1  Halm    y.    Kelly,    34    Gal.    402;  tin,  38  Cal.  436;   Reeve  y.  Kennedj, 

Sharp  \ .  Brunnings,  35  Cal.  533;  Yas-  43    CaL    643;    MeCauley    y.    Fulton, 

pault  y.  Austin,  36  Cal.  695;  Quinej  supra. 
y.  Porter,  37  Cal.  462;  Moore  y.  Mar- 

§  1836.    When  Judgment  Begular  It  cannot  be  Collaterally  At- 
tacked. 

When  a  defendant  was  served  with  summons  and  appeared, 
and  the  judgment  is  regular  on  its  face,  as  against  a  defendant 
who  was  not  served  with  summons  and  did  not  appear,  such  judg- 
ment cannot  be  collaterally  attacked.^ 

1  Hamish  y.  Bramer,  71  Cal.  165. 
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RETICLE  XVin, 

EQUITABLE  RELIEF  FBOM  JUDGMENT. 

1837.  Equitable  relief  against  judgment  by  fraud* 

1838.  Province  of  court  of  equity. 

1839.  Belief  against  judgment  taken  bj  mistake,  inadTertenca,  tnrprisei  or 
excusable  neglect. 

1840.  Laches  is  a  bar  to  equitable  relief. 

1841.  Complaint — Pleading. 

1842.  Judgment  void  for  lack  of  jurisdiction. 

1843.  Becital  of  due  service  does  not  aid. 

1844.  Equitable  relief  not  allowed  while  remedy  by  motion  exists. 

1845.  Neglect  to  appeal  is  a  bar  to  relief. 

1846.  Equitable  relief  not  allowed  where  adequate  remedy  at  law. 

1847.  Vacating  default — ^Neglect  of  attorney. 

1848.  Judgment  must  be  set  aside  where  there  is  no  service  of  summons. 

1849.  Motion  to  set  aside  default — Discretion,  how  used. 

1850.  Attack  on  judgment  foV  fraud  is  direct. 

1851.  Motion  to  quash  summons. 

1852.  Belief  denied  after  motion  made. 

1853.  Ck>mplaint — Must  show  a  good  defense. 

1854.  Neglect  to  appeal. 

1855.  No  equitable  relief  from  default  judgment  after  motion  to  Tftcata 
denied. 

1856.  Equity  will  not  relieve  against  void  judgment. 

1857.  Judgment  void  for  want  of  service  of  summons. 

1858.  Judgment  void  for  defective  summons. 

1859.  Belief  after  refusal  of  justice  to  vacate. 

1860.  Equitable  relief  for  fraudulent  alteration  of  docket. 

1861.  No  collateral  attack  when  summons  properly  served. 

1862.  On  collateral  attack  merger  of  debt  cannot  be  shown. 

1863.  On  collateral  attack  nonresidence  of  defendant  in  township  cannot 

be  shown. 

§  1837.   Equitable  Relief  Against  Judgment  by  Fraud. 

An  action  will  lie  to  perpetually  enjoin  the  execution  of  a 
justice's  judgment  against  the  plaintiff  or  his  property  where  the 
complaint  shows  that  the  judgment  was  obtained  by  fraud  prac- 
ticed upon  the  plaintiff  by  the  attorneys  of  the  defendant,  who 
was  the  plaintiff  in  the  justice's  .court,  with  the  assistance  of  the 
justice,  and  that  the  fraudulent  judgment  was  concealed  from  the 
plaintiff,  and  that  the  plaintiff  first  learned  that  it  had  been  en- 
tered against  him  after  the  time  for  appeal  had  expired,  and  that 
relief  had  been  sought  against  the  judgment  and  denied  in  the 
justice's  court.^ 

1  Merriman  r.  Walton,  105  Cal.  403. 
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§  1838.    Proyince  of  Court  of  Equity. 

A  court  of  equity  does  not  sit  as. a  court  for  the  correction  of 
errors  in  actions  at  law,  and  it  never  grants  relief  upon  the  ground 
of  error  or  mistake  in  the  judgment  of  the  court  of  law,  or  because 
the  court  of  equity,  in  deciding  the  same  questions  passed  upon 
by  the  court  of  law,  would  have  reached  a  different  conclusioru* 

We  are,  of  .course,  speaking  of  judgments  fair  upon  their  face, 
and  not  of  void  judgments  which  may  be  impugned  anywhere, 
and  by  direct  or  collateral  attack.* 

1  Story'B    £q.    Jur.,    3d    od.,    see.  2  Reagan    v.    Fitzgerald,    75   CaL 

1575.  230. 

§  1839.     Relief  Against  Judgment  Taken  by  Mistake,  Inadvert- 
ence, Surprise,  or  Excusable  Neglect. 

Injunctions  to  restrain  proceedings  at  law  are  granted  in  in- 
stances where  the  facts  show  it  to  be  against  conscience  to  enforce 
such  proceedings,  and  at  the  same  time  show  that  the  injured  party 
could  not  have  availed  himself  of  such  facts  in  a  court  of  law,  or 
of  which  he  might  have  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  on 
his  part.  In  such  cases,  it  mattered  not  whether  the  application 
was  made  before  or  after  judgment  or  execution,  and  upon  a 
proper  showing  a  court  of  equity  would  interfere  by  injunction  to 
restrain  the  adverse  party.  Bills  of  this  sort  are  frequently 
termed  bills  for  a  new  trial.*  Not  that  a  new  trial  was  in  fact 
ordered  in  the  court  of  law,  for  this  could  not  be  done,  but  that 
the  result  reached  was  tantamount  thereto.  As  above  stated,  a 
case  for  relief  by  way  of  injunction  against  a  judgment  at  law 
must  present  facts  not  only  showing  the  equitable  rights  of  the 
complainant,  but  also  showing  that  he  could  not  have  availed 
himself  of  such  facts  in  the  legal  forum.  The  tendencj^  of  modem 
legislation  and  practice  has  been  to  greatly  abridge  the  necessity 
for  this  class  of  bills  by  providing  remedies  in  the  courts  of  law 
for  many  of  the  exigencies  which  called  them  into  existence. 
Section  859  of  the  Code  of  Civil  Procedure  gives  to  justices'  courts 
power,  **on  such  terms  as  may  be  just,  and  on  payment  of  costs 
to  relieve  a  party  from  a  judgment  by  default  taken  against  him 
by  his  mistake,  inadvertence,  surprise,  or  excusable  neglect,  but 
the  application  for  such  relief  must  be  made  within  ten  days  after 
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the  entry  of  the  judgment,  and  upon  an  affidavit  ahowing  good 
cause  therefor."* 

1  Story'B  Eq.  Jur.,  sec.  887. 

X  Reagan  ▼.  Fitzgerald,  75  Cal.  230. 

§  1840.    Laches  is  a  Bar  to  Equitable  Belief. 

A  complaint  for  an  injunction  to  restrain  the  enforcement  of 
a  judgment  in  the  justice's  court,  from  which  it  appears  that  the 
grounds  therefor  were  known  to  the  plaintiff  within  a  week  after 
the  verdict  against  him,  and  that  the  plaintiff  negligently  failed 
to  avail  himself  of  the  remedy  therefor  by  appeal  within  the  time 
limited  by  law,  does  not  state  a  cause  of  action  for  the  interference 
of  a  court  of  equity.* 

1  Hollenbeak  y.  McCoy,  127  Cal.  21. 

§  1841.    Complaint— Pleading. 

The  complaint  must  show,  in  an  action  to  restrain  the  enforce- 
ment of  a  voidable  judgment,  that  the  plaintiff  had  a  good  defense 
to  the  action  in  which  the  judgment  was  rendered.  *  In  the  absence 
of  a  special  demurrer,  by  an  allegation  that  at  the  time  of  the 
entry  of  the  judgment  the  defendant  had  no  cause  of  action  against 
the  plaintiff,  such  a  defense  is  sufficiently  shown.^ 

1  Hamiah  ▼.  Bramer,  71  Cal.  155. 

§  1842.    Judgment  Void  for  Lack  of  Jurisdiction. 

If  judgment  by  default  is  void  on  the  ground  that  the  clerk  was 
not  authorized  to  enter  it,  there  is  no  necessity  to  resort  to  the 
court  of  equity  for  relief,  as  the  court  in  which  judgment  is  ren- 
dered has  the  power  to  quash  the  execution  issued  thereon  and  to 
arrest  all  process  issued  thereon  by  its  clerk.* 

1  Chipman    v.    Bowman,    14    Cal.  Cal.  170,  172;  Murdock  v.  De  Vries, 

157,  158;  Logan  t.  Hillegaas,  16  Cal.  37  Cal.  527,  528.     See,  also,  Kerr'a 

200,  202;  Bell  v.  Thompson,  19  Cal.  Cyc.  C.  C.  P.,  sec.  473. 
706,   708;    Sanchez  v.   Carriaga,    31 

§  1843.    Becital  of  Due  Service  Does  not  Aid. 

A  default  judgment  entered  on  a  void  certificate  of  the  service 
of  the  summons  is  void,  though  there  is  the  finding  of  due  service 
of  the  summons,  because  where  the  complaint  is  not  answered  by 
47 
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any  defendant,  the  summons,  with  proof  of  service  thereof,  must  be 
made  a  part  of  the  judgment-roll.^ 

1  Beinhart  ▼.  Lugo,  86   Cal.  395,      1089.    See,  also,  Kerr's   Cye.  C.  C 
400,   21   Am.   St.   Bep.   52,   24  Pae.      P.,  sec.  473. 

§  1844.    Equitable  Relief  not  Allowed  While  Bemedy  by  Motion 
Exists. 
Assistance  of  equity  cannot  be  invoked  to  set  aside  a  judgment 
by  default  so  long  as  the  remedy  by  motion  exists.^ 

1  Bibend  t.   Kxeutz,   20   Cal.   109,  Co.,  116  Cal.  127,  135,  47  Pac.  1016. 

110,    114;    Ketchum   t.   Crippen,    37  See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec. 

Cal.  223,  227;  Ede  v.  Hazen,  61  Cal.  473. 
860,   361;    HeUer   v.   DjerviUe   Mfg. 


§  1846.    Neglect  to  Appeal  is  a  Bar  to 

The  reliance  of  the  plaintiff  in  the  injunction  suit,  as  defendant 
in  the  justice's  courjt,  upon  the  promise  of  the  justice  to  grant  a 
new  trial,  which  the  plaintiff  in  the  justice's  court  does  not  appear 
to  have  participated  in  or  known,  and  the  postponement  of  the 
hearing  of  the  motion  until  after  the  expiration  of  the  time  for 
appeal,  and  the  final  denial  thereof  by  the  justice,  cannot  excuse 
the  neglect  of  the  defendant  to  appeal  from  the  judgment,  or 
entitle  him  to  relief  in  equity  against  the  judgment.^ 

1  Hollenbeak  ▼.  McCoy,  127  Cal.  21. 

§  1846.     Equitable  Relief  not  Allowed  Where  Adequate  Sernedy 
at  Law. 

Where  a  judgment  has  been  procured  by  fraud,  and  the  com- 
plaint in  the  suit  brought  to  procure  a  modification  of  such  judg- 
ment shows  upon  its  face  that  the  plaintiffs  had  a  plain,  speedy 
and  adequate  remedy  at  law,  there  is  no  occasion  to  resort  to 
equity,  and  it  wiU  not  be  permitted.^ 

1  Heller  v.  Dyerville  Mfg.  Co.,  116  Cal.  127,  135,  47  Pac.  1016.  See,  also, 
Kerr's  Cyc,  C.  C.  P.,  sec.  473. 

§  1847.   Vacating  Default— Neglect  of  Attorney. 

If  the  attorney  goes  off,  when  he  knows  his  case  is  set  for  a 
particular  day,  to  try  a  case  in  another  or  distant  court,  without 
making  some  arrangement  with  respect  to  his  first  cai^e,  or  for 
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having  it  attended  to,  and  judgment  goes  against  his  client,  the 
action  of  the  court  in  refusing  to  set  aside  a  default  judgment 
because  of  the  absence  of  the  attorney  will  not  be  disturbed.^ 

1  Haight  V.  Green,  19  Cal.  113,  118.  See,  also,  Kerr's  Cyc.  C.  C.  P., 
sec.  473. 

§  1848.     Judgment  must  be  Set  Aside  Where  There  is  No  Service 
of  Summons. 
A  motion  to  set  aside  a  judgment  for  want  of  service  of  sum- 
mons upon  or  appearance  of  the  defendant  is  not  a  matter  of  dis- 
cretion but  a  matter  of  pure  legal  right.* 

1  Hunter  v.  Bryant,  98  Cal.  247,  250,  33  Pae.  51.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  473. 

§  1849.    Motion  to  Set  Aside  Default— Discretion,  How  Used. 

The  discretion  of  the  court  in  graaling  or  denying  a  motion  to 
set  aside  a  default  or  default  judgment  is  best  exercised  when  it 
tends  to  bring  about  a  judgment  upon  its  merits.^ 

1  Pearson  v.  Drobaz  P.  Co.,  99  Cal.  132  Cal.  154,  161,  64  Pac.  278;  An- 

425,  428,  34  Pac.  76;  San  Joaquin  V.  drus  v.  Smith,   133   Cal.   78,   81,  65 

Bk.  V.  Dodge,  125  Cal.  77,  84,  57  Pac.  Pac.  320.    See,  also,  Kerr's  Cyc.  C.  C. 

687;  Nicoll  v.  Weldon,  130  Cal.  666,  P.,  sec.  473. 
667,  63  Pac.  63;  McDougald  v.  Hulet, 

§  1860.   Attack  on  Judgment  for  Fraud  is  Direct. 

An  attack  upon  a  judgment,  on  the  ground  that  it  was  procured 
by  fraud,  is  a  direct  attack,  since  the  establishment  of  fraud  shows 
that  no  judgment  has  been  rendered.  The  fraud,  however,  from 
which  said  relief  may  be  given  does  not  include  a  judgment  irregu- 
larly obtained  upon  a  fraudulent  claim,  or  by  false  testimony,  but 
is  limited  to  the  fraud  in  procuring  judgment.^ 

1  Parsons  v.  Weis,  144  Cal.  410,  415,  77  Pac.  1007.  See,  also,  Kerr's 
Cyc.  C.  C.  P.,  sec.  473. 

§  1861.   Motion  to  Quash  Summons. 

Where  a  nonresident  has  not  been  personally  served  within  this 
state,  the  court  has  power  within  a  reasonable  time,  when  it  finds 
that  it  has  been  deceived  by  the  false  return  of  such  service  within 
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the  state,  to  quash  the  service  of  the  summons  and  vacate  the  judg- 
ment on  motion.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  aec.  R.  Co.,  97  Cal.  388,  3^3,  33  Am.  St. 
473;  Norton  v.  Atchison  T.  &  S.  F.       Rep.  198,  30  Pac.  585,  32  Pac.  452. 

§  1852.    Relief  Denied  After  Motion  Made. 

In  an  action  to  annul  a  judgment  in  a  justice's  court  by  default, 
regular  on  its  face,  and  for  an  injunction  restraining  its  collection, 
where  the  complaint  showed  that  a  motion,  made  under  Code  of 
Civil  Procedure,  section  859,  giving  to  justices  power  to  relieve 
from  judgments  by  default,  on  good  cause  shown,  was  denied,  it 
appearing  that  plaintiflE  had  pursued  an  adequate  remedy  at  law, 
a  demurrer  to  the  complaint  is  properly  sustained,  and,  on  refusal 
to  amend,  the  injunction  should  be  dismissed.^ 

1  Reagan  v.  Fitzgerald,  75  CaL  230,  17  Pic.  198. 

§  1853.    Complaint — ^Hust  Sliow  a  Good  Defense. 

A  complaint  to  set  aside  a  justice's  judgment  should  affirma- 
tively show  that  there  was  a  good  defense  to  the  justice's  court 
action.* 

i  Burbridge  v.  Rauer,  146  Cal.  21,  79  Pac.  526. 

§  1854.    Neglect  to  Appeal. 

Equity  will  not  restrain  the  enforcement  of  a  judgment  in  the 
justice's  court,  where  it  appears  that  the  grounds  therefor  were 
known  to  the  plaintiflE  in  time,  but  that  he  negligently  failed  to 
avail  himself  of  the  remedy  therefor  by  appeal  withia  the  time 
limited  by  law.* 

1  Hollenbeak  v.  McCoy,  127  Cal.  21,  59  Pac  201. 

§  1855.    No  Equitable  Belief  from  Default  Judgment  After  Mo- 
tion to  Vacate  Denied. 

Enforcement  of  a  default  judgment  will  not  be  enjoined  on 
ground  that  it  was  taken  through  excusable  neglect  after  motion 
to  vacate  has  been  denied  by  the  justice.^ 

1  Reagan  v.  Fitzgerald,  75  CaL  232,  233,*  17  Pac.  198. 

§  1856.    Equity  will  not  Relieve  Against  Void  Judgment. 

Injunction  will  not  lie  to  restrain  the  collection  of  a  void  jus- 
tice's  judgment.^ 

1  Gates  y.  Lane,  49  Cal.  266. 
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§  1867.   Jadgment  Void  for  Want  of  Service  of  Summonfl. 

Plaintiff  cannot  enjoin  a  sale  nnder  an  execution  issued  upon  a 
judgment  recovered  against  him  in  a  justice's  court  on  the  ground 
that  the  summons  was  never  served  on  him,  and  therefore  that 
the  justice  never  acquired  jurisdiction  of  his  person ;  his  remedy 
is  by  motion  in  the  justice's  court  to  set  aside  the  execution.^ 

1  Comstock  v.  Clemeiis,  19  CaL  77. 

§  1868.   Judgment  Void  for  Defective  Summons. 

An  injunction  will  not  issue  to  restrain  a  levy  of  execution  on 
a  justice's  judgment  docketed  in  the  superior  court,  when  the 
relief  sought  is  based  on  the  ground  that  the  judgment  is  void 
because  the  summons  was  fatally  defective.  The  judgment  debtor 
has  ample  remedy  at  law,  by  motion  in  the  justice's  court,  to 
arrest  the  execution.^ 

1  Luco  V.  Brown,  73  Cal.  3,  2  Am.  St.  Rep.  814,  14  Pac.  366;  Luco  v.  Bushy- 
head,  14  Pac.  368. 

§  1869.    Belief  After  Befusal  of  Justice  to  Vacate. 

Where  a  justice  of  the  peace  refuses  to  vacate  a  judgment  ob- 
tained in  his  court  through  a  fraud,  and  no  right  of  appeal  lies, 
the  judgment  debtor  is  entitled  to  relief  in  equity.^ 

1  Merriman  v.  Walton,  105  Cal.  403,  38  Pac.  1108. 

§  1860.   Equitable  Belief  for  Fraudulent  Alteration  of  Docket. 

If  the  plaintiff  alters  the  justice's  docket,  after  entry  of  judg- 
ment, so  as  to  include  a  defendant  not  originally  named  in  it,  and 
not  served,  equity  will  vacate  the  judgment.^ 

1  Chester  v.  Miller,  13  Cal.  558. 

§  1861.    No  Collateral  Attack  When  Summons  Properly  Served. 

A  judgment  by  default  rendered  in  a  justice's  court  cannot  be 
attacked  collaterally  as  void  for  want  of  jurisdiction  of  the  per- 
son of  the  defendant,  who  was  a  resident  of  the  county  but  not 
of  the  township  in  which  the  suit  was  instituted,  when  there  ap- 
pears in  the  record  a  certificate,  indorsed  on  the  summons  by  the 
officer  serving  it,  that  the  summons  was  served  on  the  defendant 
in  the  township  in  which  suit  was  commenced.^ 

1  Pagg  V.  Clements,  16  Cal.  389. 


§§  1862, 1863  hillyeb's  justices'  code.  742 

§  1862.    On  Collateral  Attack,  Merger  of  Debt  cannot  be  Shown. 

Upon  collateral  attack  it  cannot  be  shown  that  debt  on  wMch 
judgment  is  based  was  merged  in  former  judgment  of  another 
justice  court.^ 

1  Gregory  t.  Bovier,  77  Cal.  122,  19  Pac.  232. 

§  1863.    On  Collateral  Attack,  Nonresidence  of  Defendant  in 
Township  cannot  be  Shown. 
Upon  collateral  attack  it  cannot  be  shown  that  defendant  did 
not  reside  in  the  township  where  he  was  served.* 

I  Gregory  ▼.  Bovier,  77  CaL  123,  19  Pac.  232, 
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CHAPTER  LXni. 
COSTS. 

{  1864.  Who  entitled  to  costs. 

S  1865.  Washington — ^Judgment  for  costs — Attorneys'  feel. 

9  1866.  Attorney's  fee  in  actions  for  wages. 

9  1867.  Justices  may  require  security  for  costs. 

9  1868.  Costs  must  be  included  in  the  judgment. 

9  1869.  Oregon — When  costs  allowed  to  plaintiff. 

9  1870.  Oregon — Amount  of  costs. 

9  1871.  Oregon — Procedure  conforms  to  thut  in  courts  of  record;  unless  other- 
wise provided — Costs. 

9  1872.  Colorado— Nonresident's  cost  bond — Form. 

§  1864.   Who  Entitled  to  Costs. 

The  prevailing  party  in  the  justices'  courts  is  entitled  to  costs 
of  the  action,  and  also  of  any  proceedings  taken  by  him  in  aid 
of  an  execution,  issued  upon  any  judgment  recovered  therein.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  924;  Stats.  1907^  p.  69;  Kerr's  Stats.  &  Amdts. 
390^7,  p.  469. 

§  1866.    Washington — Judgment  for  Costs — ^Attorneys'  Fees. 

When  the  prevailing  party  is  entitled  to  recover  costs  in  a  civil 
action  before  a  justice  of  the  peace,  the  justice  must  add  the  amount 
thereof  to  the  judgment;  in  case  of  failure  of  the  plaintiff  to  re- 
cover or  of  dismissal  of  the  action,  the  justice  must  enter  up  judg- 
ment in  favor  of  the  defendant  for  the  amount  of  his  costs ;  and 
in  case  any  party  so  entitled  to  costs  is  represented  in  the  action  by 
an  attorney,  the  justice  must  include  an  attorney's  fee  of  five  dollars 
as  part  of  the  costs.^ 

1  Bern.  Sb  Bal.  Ann.  Codes  ft  Stats.,  sec.  1862. 

§  1866.   Attorney's  Fee  in  Actions  for  Wages. 

In  actions  for  the  recovery  of  wages  for  labor  performed,  the 
court  shall  add,  as  part  of  the  costs,  in  any  judgment  recovered  by 
the  plaintiflp,  an  attorney's  fee  not  exceeding  twenty  per  cent  of 
the  amount  recovered.^ 

1  Kerr's  Cyc.  C.  C.  P.;  sec.  924;  Stats.  1907,  p.  69;  Kerr's  Stats.  &  Amdts. 
1906-7,  p.  469. 
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§  1867.    Justices  may  Require  Security  for  Costs. 

Justices  may  in  all  cases  require  a  deposit  of  mouey  or  an  under- 
taking as  security  for  costs  of  the  court  before  issuing  a  summons.^ 

1  See  Kerr*8  Cyc.  C.  C.  P.,  sec.  923. 

§  1868.    Costs  must  be  Included  in  the  Judgment. 

The  justice  must  tax  and  include  in  the  judgment  the  costs  al- 
lowed by  law  to  the  prevailing  party .^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  896. 

§  1869.    Oregon— When  Costs  Allowed  to  PlaintiiT. 

Costs  are  allowed,  of  course,  to  the  plaintiff  upon  a  judgment 
in  his  favor  in  the  following  cases: — 

1.  In  an  action  for  the  recovery  of  the  possession  of  real  prop- 
erty, or  where  a  claim  of  title  or  interest  in  real  property,  or  right 
to  the  possession  thereof,  arises  upon  the  pleadings,  or  is  certified 
by  the  court  to  have  come  in  question  upon  the  trial; 

2.  In  an  action  for  fines  and  forfeitures,  and  such  other  actions 
as  are  provided  for  by  law ; 

3.  In  an  action  involving  an  open  mutual  account  where  it  ap- 
pears to  the  satisfaction  of  the  court  that  the  sum  total  of  such 
accounts  of  both  parties  exceeds  one  hundred  and  fifty  dollars; 

4.  In  an  action  for  the  recovery  of  personal  property ; 

5.  In  an  action  not  hereinbefore  specified  for  the  recovery  of 
money  or  damages,  when  the  plaintiff  shall  recover  fifty  dollars 

or  more; 

6.  In  any  action  in  the  justice  court.  But  in  an  action  for  as- 
sault, battery,  false  imprisonment,  libel,  slander,  malicious  prose- 
cution, criminal  conversation,  seduction,  or  breach  of  promise  of 
marriage,  if  the  plaintiff  recovers  less  than  fifty  dollars  damages, 
he  shall  recover  no  more  costs  and  disbursements  than  damages; 
and  in  an  action  to  recover  the  possession  of  personal  property, 
if  the  plaintiff  recover  property  or  the  value  thereof,  as  estab- 
lished on  the  trial,  and  damages  for  the  detention  of  the  same,  in 
all  less  than  fifty  dollars,  he  shall  recover  no  more  costs  and  dis- 
bursements than  the  sum  of  such  value  and  damages; 

7.  In  any  action  wherein  a  writ  of  attachment  is  issued  and 
levied  upon  real  property  or  any  interest  therein.* 

1  Lord's  Or.  Laws,  sec.  562. 
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§  1870.    Oregon— Amoirnt  of  Costs. 

Costs,  when  allowed  to  either  party,  are  as  follows: 

1.  In  the  supreme  court,  on  an  appeal,  to  the  prevailing  party, 
fifteen  dollars; 

2.  In  the  circuit  court,  to  the  prevailing  party  when  judgment 
is  given  without  trial  of  an  issue  of  law  or  fact,  or  upon  an  appeal, 
five  dollars;  when  judgment  is  given  after  trial  of  an  issue  of  law 
or  fact,  ten  dollars. 

3.  In  the  county  court  or  justice  court,  one-half  of  the  amount 
allowed  in  the  circuit  court.^ 

1  Lord's  Or.  Laws^  sec.  565. 

§  1871.  Oregon— Procedure  Conforms  to  That  in  Courts  of  Bec- 
ord,  Unless  Otherwise  Provided — Costs. 
Actions  at  law  in  justices'  courts  shall  be  commenced  and  prose- 
cuted to  final  determination,  and  judgment  enforced  therein,  in 
the  manner  provided  in  the  Code  of  Civil  Procedure  for  similar 
actions  in  courts  of  records,  except  as  in  this  act  otherwise  pro- 
vided; provided,  that  all  disbursements  shall  in  all  cases  be  al- 
lowed the  prevailing  party.^ 

1  Lord's  Or.  Laws,  sec.  2417. 

§  1872.    Colorado— Nonresident's  Cost  Bond— Form. 

No  person  who  is  not  a  resident  of  this  state  shall  commence 
an  action  before  a  justice  of  the  peace  until  such  nonresident 
shall  file  with  the  justice  before  whom  such  action  may  be 
brought  a  bond,  with  suflScient  security  for  the  paymenlt  of  all 
costs  which  may  be  awarded  against  the  plaintiff,  should  he  fail 
in  his  suit ;  which  bond  shall  be  in  the  following  form,  as  near  as 
may  be,  inserting  the  names  of  the  parties,  the  county  and  state : 

State  of  Colorado, 

County, — ss. 

A  B  vs.  C  D. 
Demand  $ . 


I,  E  F,  do  enter  myself  security  for  all  costs  that  may  accrue 

in  the  above  case,  this day  of ,  19 . 

BF.     [L.S.]^ 

1  (Colo.)  Bev.  Stats.,  sec  3722. 
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CHAPTER  LXIV. 

EXECUTIONS. 


ARTICLE  L 

IN"  GENERAL. 

1873.  Execution  against  property — To  whom  issnecL 

1874.  Sale  in  another  county. 

1875.  SimuItaneouB  executions  in  different  countiei. 

1876.  Order  for  issuance  of  execution — ^Form. 

1877.  Service  of  notice  of  motion  not  required* 

1878.  Issuance  of  execution — ^Limitation. 

1879.  Within  what  time  execution  may  issue. 

1880.  Execution  after  five  years. 

1881.  Execution — How  directed  and  by  whom  served.   . 

1882.  Washington — No  execution  after  five  years. 

1883.  Washington — Execution  from  succeeding  justict. 

1884.  Washington — Execution — ^Direction,  date,  etc 

1885.  Colorado — Time  of  issuance  of  executions. 

1886.  Colorado — Direction  and  form  of  execution. 

1887.  Colorado— Execution  from  county  court. 


§  1873.    Execution  Against  Property — To  Whom  Issued. 

Where  the  execution  is  against  the  property  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  or  constable  of  any  county 
in  the  state.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  687; 
(Nev.)  C.  C.  P.,  sec.  218;  (Nev.) 
Gen.  Stats.,  par.  3240;  (Utah)  C.  C. 
P.,  sees.  566,  784;  (Idaho)  Rev. 
Stats.,  sec.  4476;   (Mont.)   C.  C.  P., 


see.  318;  Hill's  Or.  Ijaws,  see.  2111; 
(Wash.)  Code,  sec.  753;  (Ariz.)  Kev. 
Stats.,  par.  1450;  (Colo.)  Qen.  Stats., 
sees.  1969,  1970. 


§  1874.    Sale  in  Another  County. 

If  the  judgment  directs  or  authorizes  the  issuing  of  any  process 
requiring  the  sale,  or  the  delivery  of  possession  of,  or  otherwise 
affecting  specific  real  property,  which  is  then,  or  subsequently 
becomes  a  part  of  a  county  other  than  that  in  which  such  judg- 
ment was  entered,  such  process  may  be  issued  to,  and  executed  by, 
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the  sheriff  or  constable  of  such  other  county,  as  to  the  property 
situate  therein.^ 

1  See  Kerr'g  Cyc.  C.  C.  P.,  sec.  687. 

§  1875.    Simultaneous  Executions  in  Different  Counties. 
Executions  may  be  issued  at  the  same  time  to  different  counties.* 

1  See  Kerr'B  Cye.  C.  C.  P.,  sec.  687. 

§  1876.    Order  for  Issuance  of  Execution— Form. 

[Title  of  Court  and  Cause.] 

Let  execution  issue  in  the  above-entitled  case,  returnable  iB 
sixty  days. 

Dated  January  8, 1905. 

W.  L.  J., 
Justice  of  the  Peace. 

§  1877.    Service  of  Notice  of  Motion  not  Bequired. 

The  service  of  a  notice  of  the  time  and  place  of  making  a  motion 
for  leave  to  issue. an  execution  is  not  required.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  685;  Harrier  v.  Bassford,  145  CaL  529,  532, 
7S  Pac.  1038. 

§  1878i    Issuance  of  Execution — ^Limitation. 

Execution  for  the  enforcement  of  a  judgment  of  a  justice's  court 
may  be  issued  by  the  justice  who  entered  the  judgment,  or  his  suc- 
cessor in  oflfice,  on  the  application  of  the  party  entitled  thereto,  at 
any  time  within  five  years  from  the  entry  of  judgment.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  901;  (Nev.)  Cutting's  Oomp. 
Laws,  sec.  3306;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2103;  (N.  D.)  Bev.  Codes 
1905,  sec.  8452;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,.  art.  1657;  (Or.) 
B.  &  C.  Codes,  sec.  213;  (Idaho)  Bev. 
Codes,  sec.  4741;  (Mont.)  Bev.  Codes 
1907,  sec.  7060;  (8.  D.)  Comp.  Laws 
1910,  sec.  81,  p.  546;  (Utah)  Comp. 
Laws  1907,  sec.  3737;  (Wyo.)  Comp. 


Stats.  1910,  sec.  5279;   (Okl.)  Comp. 
Laws  1909,  sec.  6403;    (Neb.)   Cob- 
bey's  Ann.  Stats.,  sec.  1992;  (Kan.) 
Dassler's  Oen.  Stats.  1909,  sec.  6503 
Eldridge  v.  Wright,  55  Cal.  531,  533 
W^hite  V.  Clark,    8    Cal.    512,    513 
Kerns  v.  Graves,  26  Cal.  156,  157. 

Utab. — Smith  v.  Schwartz,  21  Utah, 
126,  60  Pac.  305;  Davidson  v.  Hun- 
ter, 22  Utah,  117,  61  Pac.  556. 


§  1879.    Within  What  Time  Execution  may  Issue. 

The  party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  have  a  writ  of  execution 
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issued  for  its  enforcement.  If,  after  the  entry  of  the  judgment, 
the  issuing  of  execution  thereon  is  stayed  or  enjoined  by  any  judg- 
ment or  order  of  court,  or  by  operation  of  law,  the  time  during 
which  it  is  so  stayed  or  enjoined  must  be  excluded  from  the  com- 
putation of  the  five  years  within  which  execution  may  issue.^ 

X  Kerr's  Cyc.  C.  C.  P.,  »ec.  681. 

§  1880.    Execution  After  Five  Years. 

In  all  cases,  the  judgment  may  be  enforced  or  carried  into  execn- 
tion  after  the  lapse  of  five  years  from  the  date  of  its  entry,  by 
leave  of  the  court,  upon  motion,  or  by  judgment  for  that  purpose, 
formed  upon  supplemental  pleadings.''  ' 

1  Kerr's  Cyc.  0.  C.  P.,  see.  685. 

§  1881.    Execution — ^How  Directed  and  by  Whom  Served. 

An  execution  may  be  directed  to  the  sheriff  or  to  any  constable 
in  the  county,  and  each  officer  is  vested  with  full  power  to  serve 
the  writ,  and  it  is  an  indifferent  matter  to  whom  it  is  issued.*- 

1  Ross  V.  V^'^ellman,  102  Cal.  1,  36  Pac.  402. 

§  1882.    Washington— No  Execution  After  Five  Years. 

Execution  for  the  enforcement  of  a  judgment  in  a  justice's  coTirt 
may  be  issued  on  the  application  of  the  party  entitled  thereto,  in 
the  manner  hereinbefore  described;  but  after  the  lapse  of  five 
years  from  the  date  of  the  judgment  no  execution  can  issue  ex- 
cept by  leave  of  the  justice  before  whom  such  judgment  may  be, 
upon  reasonable  notice  to  the  defendant.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1876. 

§  1883.    Washington — ^Execution  from  Succeeding  Justice. 

When  any  judgment  has  been  rendered  by  any  justice  of  the 
peace,  and  the  same  [shall]  not  be  satisfied  during  his  continu- 
ance in  office,  and  the  docket  of  such  justice  transferred  to  an- 
other justice,  or  to  the  successor  of  the  justice  rendering  such 
judgment,  the  justice  to  whom  the  docket  is  delivered  must  issue 
execution  upon  such  unsatisfied  judgment,  in  the  same  manner  and 
with  like  effect  as  if  he  himself  had  rendered  the- judgment.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1877. 
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§  1884.    Washins^on — ^Execution-— Direction,  Date,  etc. 

The  execution  must  be  directed  (except  when  it  is  otherwise 
especially  provided)  to  the  sheriff  or  any  constable  of  the  county 
where  the  justice  resides;  must  be  dated  on  the  day  it  is  issued, 
and  made  returnable  within  thirty  days  from  the  date;  and  it 
must  be  against  the  goods  and  chattels  of  the  person  against  whom 
the  same  is  issued.^ 

1  Eem.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1879. 

§  1885.    Colorado — ^Time  of  Issuance  of  Executions. 

Executions  in  justices'  courts  may  be  issued  immediately  after 
rendition  of  judgment.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  375<5. 

§  1886.    Colorado — Direction  and  Form  of  Execution. 

All  executions  issued  by  a  justice  of  the  peace  shall  be  directed 
to  any  constable  of  the  proper  county,  and  made  returnable  to  the 
justice  issuing  the  same,  within  thirty  days  from  the  date;  such 
execution  shall  be  levied  only  on  personal  property,  and  shall  be 
in  the  following  form,  as  nearly  as  may  be,  viz. : 

State  of  Colorado, 
County,  — BS. 

The  People  of  the  State  of  Colorado  to  Any  Constable  of  Said 
County,  Greeting: 

We  command  you,  that  of  the  goods  and  chattels  of in 

your  county,  you  make  the  sum  of dollars  and cents, 

debt,  and dollars  and cents,  costs,  which 

lately  recovered  before  me,  in  a  certain  plea  against  the  said 

,  and  hereof  make  return  within  thirty  days  from  this 

date.    Given  under  my  hand  and  seal  this day  of , 

19——. 

,  J.  P.  [L.  S.]^ 


1  (Colo.)  Bev.  Stats.  1908,  see.  3750. 

§  1887.    Colorado — ^Execution  from  County  Court. 

Execution  may  issue  out  of  the  county  court  in  all  judgments 
rendered  in  cases  appealed,  as  in  other  cases  originating  in  the 
county  court.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3858. 
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ARTICLE  n. 
LEVY  OP  execution: 

S  1888.  When  execution  affects  property. 

9  1889.  Levy  of  writ  an  essential  thing. 

§  1S90.  Levy,  when  is  sufficient 

9  1F91.  Sheriff  must  execute  writ. 

I  1892.  Meaning  of  the  term  "levj," 

{  1893.  Writ  of  execution  must  be  levied. 

S  1894.  Levy  upon  real  estate  is  made  how* 

9  1895.  Formal  levy  not  necessary  when. 

9  1896.  Same — When  judgment  itself  is  lien  npon  real  property, 

9  1897.  Judgment  can  only  be  executed  against,  how. 

9  1898.  Common-law  rule  modified  by  California  statute. 

9  1899.  Oregon — Execution  not  to  be  levied  on  real  property  nntil  judgment 
docketed. 

9  1900.  Colorado— Real  and  personal  property  bound  by  execution. 

9  1901.  Colorado— Levy  of  execution  on  real  estate — Costs. 

9  1902.  Colorado — Constable  to  indorse  time  writ  received — ^Levy — ^Notice- 
Sale. 

§  1888.    When  Execution  Affects  Property. 

Execution  affects  property  under  the  California  statute  only 
from  time  of  levy.^ 

« 

1  See  Kerr*s  Cyc.  C.  C.  P.,  sec.  688. 

§  1889.    Levy  of  Writ  an  Essential  Thing. 

The  levy  is  an  essential  act  by  which  property  is  set  apart  for 
the  satisfaction  of  the  judgment  and  taken  into  the  custody  of  the 
law,  and,  after  the  property  has  been  taken  from  the  defendant, 
his  interest  is  limited  to  its  application  to  judgment  irrespective 
of  the  time  when  it  is  sold.* 

1  Southern  Cal.  L.  Co.  v.  Ocean  Beach  H.  Co.,  94  Cal.  217,  222,  2S  Am. 
St.  Rep.  115,  29  Pac.  627. 

§  1890.   Levy,  When  is  Sufficient. 

A  notice  given  by  the  officer  as  required  is  an  act  manifesting 
the  intention  of  the  officer  to  appropriate  described  property  to 
sale  for  satisfaction  of  the  writ,  and  is  a  sufficient  levy  in  any  case 
where  the  judgment  is  a  lien  on  the  property  to  be  sold.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Laws,  sec.  3318;  (Ariz.)  Rev.  Stats. 
Bee.    692;     (Nev.)    Cutting's    Comp.      1901,  sec.  2106;  (N.  D.)  Bev,  Codes 
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1905,  sec.  8460;  (Tex.)  Sayles'  Tex. 
Civ.  State.  1897,  art.  1661;  (Idaho) 
Rev.  Codes,  sec.  4482;  (Utah)  Comp. 
Laws  1907,  sec.  3249;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  2012;  Lehn- 
hardt  v.  Jennings,  119  Cal.  192,  197, 
48  Pac.  56,  51  Pac.  195. 

Idaho.— First  Nat.  Bank  of  Poca- 
tello  v.  Bunting  &  Co.,  7  Idaho,  387, 


63  Pac,  694;  Ollis  ▼.  Kirkpatrick,  8 
Idaho,  247,  28  Pac.  435. 

Nebraska. — Johnson  ▼.  Walker,  23 
Neb.  736,  37  N.  W.  639;  Knutson  v. 
Rosenberger,  81  Neb.  761,  116  N.  W. 
687. 

South   Dakota. — ^Bedford    ▼.    Kis- 
sick,  8  S.  D.  586,  67  N.  W.  609;  Fod- 
ness  V.  Juelfs,  13  S.  D.  145,  82  N.  W.  . 
396. 


§  1891.   Sheriff  mnst  Execute  Writ. 

The  sheriff  or  constable  to  whom  the  execution  is  directed  must 
execute  the  same  in  the  same  manner  as  the  sheriff  is  required  ^  to 
proceed  upon  executions  directed  to  him;  and  the  constable,  when 
the  execution  is  directed  to  him,  is  vested  for  that  purpose  with  all 
the  powers  of  the  sheriff.* 

1  See  provisions  of  Title  9,  Part  2      (Utah)  Comp.  Law»  1907,  sec.  3740; 


of  Kerr's  Cyc.  C.  C.  P. 

a  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
see.  904;  (Ariz.)  Rev.  Stats.  1901, 
sec.  2106;  (Or.)  B.  &  C.  Codes,  sec 
S17;  (Idaho)  Rev.  Codes,  sec.  4744; 
(Mont.)  Rev.  Codes  1907,  sec.  7063; 


(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
2003;  Lafontaine  ▼.  Greene,  17  Cal. 
294,  297;  Sheldon  v.  Loomis,  28  Cal. 
122,  123. 

Nebraska. — ^Buckley  v.  Mason,  52 
Neb.  639,  72  N.  W.  1043. 


§  1892.    Meaning  of  the  Term  "Levy.'' 

The  preceding  section  makes  the  levying  of  a  writ  a  part  of 
the  process  of  executing  it.  The  term  "levy,"  when  employed 
to  connote  acts  by  which  an  officer  manifests  the  intention  to 
appropriate  land  to  the  satisfaction  of  an  execution,  and  when  not 
defined  by  the  statute,  has  considerable  elasticity  of  meaning;  so 
probably  for  the  reason  that  as  the  common  law  permitted  no  levy 
of  writ  on  the  lands,  it  did  not  devise  any  procedure  for  that 
purpose.^  The  statute  contemplates  that  levying  is  something  dif- 
ferent from  selling.' 

1  See    Kerr's    Cyc.    C.    C.    P.,    sec.  «  Lehnhardt  v.  Jennings,   119  Cal. 

691;  Lehnhardt  y.  Jennings,  119  Cal.      192,  195,  48  Pac.  66,  51  Pac.  195. 
192,  194,  48  Pac.  56,  51  Pac  195. 

§  1893.   Writ  of  Execution  most  be  Levied. 

The  sheriff  or  constable  must  execute  the  writ  against  the  prop- 
erty of  the  judgment  debtor  by  levying  on  a  sufficient  amount  of 
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property,  if  there  be  sufficient;  collecting  or  selling  the  things  in 
action,  and  selling  the  other  property,  and  paying  to  the  plaintiff 
or  his  attorney  so  much  of  the  proceeds  as  will  satisfy  the  judg- 
ment. Any  excess  in  the  proceeds  over  the  judgment  and  accru- 
ing costs  must  be  returned  to  the  judgment  debtor,  unless  other- 
wise directed  by  the  judgment  or  order  of  the  court.  When  there 
is  more  property  of  the  judgment  debtor  than  is  sufficient  to 
satisfy  the  judgment  and  accruing  costs  within  the  view  of  the 
sheriff  he  must  levy  only  on  such  part  of  the  property  as  the  judg- 
ment debtor  may  indicate,  if  the  property  indicated  be  amply 
sufficient  to  satisfy  the  judgment  and  costs.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  108  Cal.  285,  287,  41  Pac.  304;  Lehn- 

8ec.    691;     (Nev.)     Cutting's    Comp.  hardt  v.  Jennings,  119  Cal.  192,  194, 

Laws,  sec.  3317;  (Ariz.)  Rev.  Stats.  195,  48  Pac.  56,  51  Pac.  195;  MeLerin 

1901,  sec.  2566;   (N.  D.)  Rev.  Codes  v.   Saunders,    131   Cal.   681,   690,   63 

1905,  sec.  8460;   (Tex.)   Sayles'  Tex.  Pac.  1084;  Meherin  v.  Ambrose,  54 

Civ.    Stats.    1897,    arts.    2348-2354;  L.  R.  A.  272. 

(Or.)     Lord's     Oregon     Laws,     sec.  Idaho.— Pecotte  v.  Oliver,  2  Idaho, 

233;    (Wash.)    B.   &   B.    Codes,   sec  251,  10  Pac.  302. 
1882;  (Idaho)  Rev.  Codes,  sec.  4481;  utah.-Ducheneau    t.    Ireland,    5 

(Utah)  Comp.  Laws  1907,  sec.  3248;  ^tah,  108,  13  Pac.  87;  Overland  M. 

^ZrLoTr^:.  X  i""^"*     ^r^^'    Zl'  Co.  V.  McMastor,  19  Utah,  177,  56 

5280-5292;   (Okl.)  Comp   Laws  1909,  p^^     ,        ^oung    v.    Schroeder,    10 
sees.     6405-6416;     (Neb)     Cobbey's  /^       37  *^p^^     ^52;    Pari    v. 

Ann.  Stats,  sec.  2012;  (Kan.)  Dass-  g^j       ^    ^3  jj^^^    ^^^    ^^  p^^    ^^^ 

iVll   ^Tn  ,^\''";.n?f '  r"'   f '^  Hamner  V.  Ballantyne   13  Utah,  325 

6516;     (Colo.)     Mills'.   Ann.     Stats.  ^  ^^  p^^    ^^4;   MarL   v.  Sullivan,   9 

1905,  sec.  2670;  Sheehy  v.  Graves,  58  ^^^,     ^^    33  p^^^  ^^^ 
Cal.  449,   455;    Hotchkisa   ▼.   Smith,  '       ' 

§  1894.   Levy  upon  Real  Estate  is  Made  How. 

A  levy  of  execution  upon  real  estate  is  made  in  the  same  man- 
ner as  a  levy  upon  attachment,  that  is,  by  filing  with  the  county 
recorder  a  copy  of  the  writ,  with  notice  that  the  land,  describing 
it,  is  attached,  and  serving  a  similar  notice  on  the  occupant.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688;  Lean  ▼.  Givens,  146  Cal.  739,  742, 
81  Pac.  128. 

§  1895.    Formal  Levy  not  Necessary  When* 

A  formal  levy  is  not  necessary  where  the  judgment  is  the  Uen 
on  the  land,  as  it  adds  nothing  to  the  effect  of  the  sale  on  exe- 
cution.^ 

t  Lean  y.  Givens,  146  Cal.  739,  742,  81  Pac.  128.  See  Lehnhardt  v.  Jen- 
nings, 119  Cal.  192,  195,  48  Pac.  56^  51  Pac.  195. 
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§  1896.  Same — ^When  Judgment  Itself  is  Lien  upon  Real  Prop- 
erty. 
A  levy  of  execution  is  not  necessary  where  the  judgment  itself 
constitutes  a  lien  upon  real  property  which  is  subject  of  execution 
sale,  and  where  the  judgment  does  not  constitute  a  lien  upon  prop- 
erty sold  and  there  is  no  levy,  it  follows  that  the  sale,  if  otherwise 
valid,  takes  effect  upon  the  day  of  its  date,  and  not  before,  or  at 
all  events  not  before  notices  of  sale  are  posted.^ 

1  See  KerT*B  Cyc.  C.  C.  P.,  sec.  691;  256;  Blood  v.  Light,  38  Cal.  654,  99 

Summcrvillo  ▼.  Stockton  M.  Co.,  142  Am.  Bee.  441;  Lehnhardt  v.  Jennings, 

Cal.  529,  540,  76  Pac.  243.     See  Bag-  119  Cal.  192,  48  Pac.  56,  51  Pac.  195. 
ley  ▼.  Ward,  37  Cal.  121,  99  Am.  Dee. 

§  1897.   Judgment  can  Only  be  Executed  Against,  How, 

A  judgment  is  but  evidence  of  debt,  and  where  the  judgment  as 
such  is  sought  to  be  reached  by  execution,  it  can  only  be  reached 
by  the  mode  provided  for  reaching  debts  and  credits  and  other 
property  incapable  of  manual  delivery.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688;  Latham  y.  Blake,  77  Cal.  646,  655, 
18  Pac.  150,  20  Pac.  417. 

§  1898.    Common-law  Bule  Modified  by  Califomia  Statute. 

The  rule  at  common  law  is  in  force  in  this  state  except  as  modi- 
fied by  the  statute  or  the  constitution ;  it  has  been  so  far  modified 
by  the  code  that  the  only  means  of  enforcing  the  judgment  for 
money  is  by  a  writ  of  execution.^ 

The  effect  of  the  code  provision  in  connection  with  the  common 
law  in  force  is  to  enlarge  the  execution  by  making  it  enforceable 
against  land  and  to  make  it,  when  levied,  a  lien  or  charge  on  the 
iand.a 

1  Lean  v.  Givens,  146  Cal.  739,741,  Damon,   54  Cal.   278,  280;    HutcMn- 

81  Pac.  128.  son  v.   Superior  Coart,  61  Cal.  119, 

a  Lean  ▼.  Givena,  146  Cal.  739,  742,  120. 
81   Pac.    128.    See,   also,   Watson  y, 

§  1899.     Oregon — Execution  not  to  be  Levied  on  Beal  Property 
Until  Judgment  Docketed. 
Execution  to  enforce  a  judgment  in  a  justice's  court  must  not 
be  issued  against  or  levied  upon  the  real  property  of  the  defend- 
ant ;  but  when  a  judgment  given  by  a  justice  has  been  duly 
48 
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docketed  in  the  circuit  court,  thereafter  it  must  be  enforced  as  a 
judgment  of  such  circuit  court.* 
I  Lord'0  Or.  Laws,  see.  24A9. 

§  1900.     Colorado — ^Beal    and    Personal    Property   Bound    by 
Execution. 

The  personal  property  of  every  defendant  in  a  judgment  before 
a  justice  of  the  peace  is  bound  for  the  payment  of  such  judgment 
from  the  delivery  of  the  execution  issued  thereon  to  the  constable, 
and  the  real  property  of  such  defendant  is  bound  from  the  date 
of  the  filing  of  a  transcript  of  the  judgment  in  the  clerk's  office.* 

1  (Colo.)  Rev.  Stats.  1908,  see.  3757. 

§  1901.    Colorado — ^Levy  of  Execution  on  Beal  Estate — ^Costs. 

When  it  appears  by  the  return  of  the  execution  first  issued  that 
the  defendant  has  not  personal  property  sufficient  to  satisfy  the 
debt  and  costs,  within  the  county  in  which  judgment  is  rendered, 
and  it  is  desired  by  the  plaintiff  to  have  the  same  levied  upon  real 
property  in  that  or  any  other  court,  the  justice  may  certify  to 
the  clerk  of  the  district  court  of  the  county  in  which  judgment 
was  rendered,  a  transcript,  which  shall  be  filed  by  said  clerk  and 
recorded  by  him  in  a  book  kept  for  that  purpose,  at  the  request 
and  cost  of  any  person  interested,  either  in  the  judgment  or  pro- 
ceedings had  under  the  same;  the  fee  for  recording  the  transcript 
shall  thenceforward  have  all  the  effect  of  a  judgment  of  the  said 
district  court  and  execution  shall  issue  thereon  out  of  that  court 
as  in  other  cases.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3758. 

§  1902.    Colorado — Constable  to  Indorse  Time  Writ  Secsived— 
Levy— Notice — Sale. 

Every  constable  to  whom  an  execution  is  delivered  shall  indorse 
on  the  back  of  the  same  an  exact  memorandum  of  the  day  and 
hour  when  the  same  comes  to  his  hands,  and  must  immediately 
proceed  to  levy  the  same,  indorsing  also  on  the  back  of  the  execu- 
tion the  date  of  such  levy,  and  making  an  exact  inventory  of  the 
property  on  which  the  same  has  been  levied ;  and  must  appoint  a 
day  and  hour  for  the  sale  of  such  property,  giving  ten  days'  previ- 
ous notice  of  such  sale  by  advertisement,  in  writing,  to  be  posted 
up  at  three  public  places  in  the  county;  or  so  much  thereof  as 
may  be  necessary  to  pay  the  debt,  interest  and  costs,  to  the  high- 
est bidder.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3759. 
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AETICLE  in. 

INSTRUCTIONS  TO  LEVY. 

9  1903.  InstructioDB  to  sheriif  to  levy  writ — ^Form. 

§  1904.  Instructions  to  the  officer  accompanjing  writ — Form. 

§  1905.  Instructions  to  officers — Keeper — ^Form. 

I  1906.  Instructions  to  officer — Personal  property — ^Form. 


§  1903.    Instructions  to  Sheriff  to  Levy 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Sheriff  of  the  City  and  County  of  San  Fran- 
cisco, in  and  for  the  State  of  California: 
You  are  hereby  directed  in  and  by  virtue  of  the  said  writ  of 
execution  to  levy  the  accompanying  writ  of  execution  upon  the 
real  property  of  the  defendant  in  the  above-entitled  cause,  which 
said  property  is  more  fully  described,  as  follows,  and  which  said 
property  is  located  at  the  following  address  in  said  city  and 
county:  [Insert  description.] 

L.  M., 
Attorney  for  Plaintiff. 

§  1904.    Instructions  to  the  Officer  Accompanying  Writ — Form. 

[Title  of  Court  and  Cause.] 

You  are  hereby  directed,  by  virtue  of  the  writ  of  execution 
issued  in  the  above-entitled  suit  herewith  handed  to  you,  to  levy 

on  all  the  right,  title  and  interest  of ,  the  therein  named 

defendant,  in  and  to  the  following  described  real  estate,  situate, 

lying,  and  being  in  the  county  of ,  standing  of  record  in 

the  office  of  the  county  recorder  of  said  county  in  the  name  of 
[or  the  defendant],  viz.  [particular  description], 

[Dated  and  signed.] 

§  1905.    Instructions  to  Officers^Eeeper — Form. 

[Title  of  Court  and  Cause.] 

You  are  hereby  instructed  to  levy,  by  virtue  of  the  accompany- 
ing writ  in  the  above-entitled  suit,  on  the  following  described 
property,  and  place  a  keeper  in  charge  at  plaintiff's  expense,  viz. 
[description]. 

[Dated  and  signed.] 
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§  1906.   Instructions  to  OflScer — ^Personal  Property— Form. 

[Title  of  Court  and  Cause.] 

You  are  hereby  instructed  to  levy  on,  by  virtue  of  the  accom- 
panying writ  in  the  above-entitled  suit,  the  following  described 
property,  to  wit:  All  moneys,  credits,  effects,  and  debts  due  or 

owing  in  the  hands  or  under  the  control  of ,  of  No. , 

Street, ,  belonging  to ,  the  defendant  in 

the  above-entitled  action. 

[Dated  and  signed.] 
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EXECUTIONS. 


§§  1907, 1908 


ARTICLE  IV. 

CONTENTS  OF  EXECUTION. 

§  1907.  Execution  mtist  contain  what. 

S  1908.  Execution,  what  must  require. 

9  1909.  Execution  against  personal  representative. 

§  1910.  Contents  of  execution  where  against  person  of  debtor. 

§  1911.  Where  judgment  is  payable  in  certain  kind  of  money. 

$  1912.  Where  judgment  requires  delivery  of  personal  property. 

9  1913.  Execution  amendable. 

9  1914.  Washington — Amount  of  debt,  etc.,  to  be  stated. 

9  1915.  Washington — Execution  may  issue  against  the  person,  when. 

§  1907     Execution  must  Contain  What. 

The  execution  must  be  directed  to  the  sheriff  or  to  a  constable 
of  the  county  or  township,  and  must  be  subscribed  by  the  justice 
and  bear  date  the  day  of  its  delivery  to  the  oflScer.  It  must  in- 
telligibly refer  to  the  judgment,  by  stating  the  names  of  the 
parties,  and  the  name  of  the  justice  before  whom,  and  of  the 
county  and  the  township  or  city  where,  and  the  time  when,  it  was 
rendered;  the  amount  of  judgment,  if  it  be  for  money;  and,  if 
less  than  the  whole  is  due,  the  true  amount  due  thereon.^  It 
must  contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  set  out  infra.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  902;  (Xev.)  Cutting's  Comp. 
Laws,  sec.  3307;  (Nev.)  C.  C.  P.,  sec. 
559;  (Ariz.)  Rev.  Stats.  1901,  sec. 
2103;  (N.  D.)  Rev.  Codes  1905,  sec. 
8485;  (Tex.)  Sayles'  Tex.  Civ.  Stats. 
1899,  art.  1658;  (Or.)  B.  &  C.  Codes, 
sec.  215;  Hill's  Or.  Laws,  sec.  2111; 
(Idaho)  Rev.  Codes,  sec.  4742; 
(Mont.)  Rev.  Codes  1907,  sec.  7061; 
(Mont.)  C.  C.  P.,  sec.  802;  (8.  D.) 
Comp.  Laws  1910,  sec.  82,  p.  647; 
(Utah)  Comp.  Laws  1907,  sec.  3738; 


(Utah)  C.  C.  P.,  sec.  791;  (Wash.) 
Code,  sec.  1798;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5280;  (Okl.)  Comp.  Laws 
1909,  sec.  6405;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  6505;  Lafontaine  v. 
Greene,  17  Cal.  294,  297;  Allen  v.  Napa 
County,  S2  Cal.  187,  188,  23  Pac.  43 ; 
Brann  t.  Blum,  138  Cal  644,  647,  648, 
649,  72,  Pac.  168. 

Idaho. — Coombs  v.  Collins,  6  Idaho, 
536,  57  Pac.  310. 

*  See  Kerr's  Cyc.  C.  C.  P.,  title  9, 
part  2. 


§  1908.   Execution,  What  must  Require. 

If  it  be  against  the  property  of  the  judgment  debtor,,  it  must 
require  the  sheriflf  or  constable  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and  if 


§§1909,1910 
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sufficient  property  cannot  be  found,  then  out  of  his  real  property ; 
or  if  the  judgment  be  a  lien  upon  real  property,  then  out  of  the  real 
property  belonging  to  him  on  the  day  when  the  judgment  was 
docketed,  or  at  any  time  thereafter;  or  if  the  execution  be  issued  to 
a  county  other  than  the  one  in  which  the  judgment  was  recovered, 
on  the  day  when  the  transcript  of  the  docket  was  filed  in  the  office 
of  the  recorder  of  such  county,  stating  such  day,  or  any  time  there- 
after.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
Bee.  682;  (Nev.)  Cutting's  Comp. 
Laws,  see.  3653;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2103;  (N.  D.)  Bev.  Codes- 
1905,  sec.  8452;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  art.  1657;  (Or.) 
Lord's  Oregon  Laws,  sec.  2449; 
(Wash.)  B.  &  B.  Codes,  sec.  1870; 
(Idaho)  Bev.  Codes,  sec.  4471; 
(S.  D.)  Comp.  Laws  1910,  sec.  81, 
p.  546;  (Utah)  Comp.  Laws  1907, 
sec.  3233;  (Wyo.)  Comp.  Stats.  1910, 
sec.  5279;  (Okl.)  Comp.  Laws  1909, 
sec.  6403;  (Neb.)  Cobbey'»  Ann. 
Stats.,  sec.  1992;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6503;  (Colo.) 
Mills'  Ann.  Stats.  1905,  sec.  2667; 
Newmark  v.  Chapman,  53  Cal.  557, 
558;  Van  Cleave  v.  Bucher,  79  Cal. 
600,  601,  21  Pac.  954;  Southern  Cali- 
fornia L.  Co.  V.  Ocean  Beach  H.  Co., 
94  Cal.  217,  220,  28  Am.  St.  Bep. 
115,  29  Pac.  627;  Lehnhardt  v.  Jen- 


nings, 119  Cal.  192,  194,  48  Pac.  56, 
51  Pac.  195;  Spaulding  v.  Howard, 
121  Cal.  194,  197,  63  Pac.  563; 
Hibernia  Sav.  ft  L.  Soc.  t.  Behnke, 
121  Cal.  339,  342,  53  Pac.  812;  White 
v.  White,  130  Cal.  597,  599,  80  Am. 
St.  Bep.  150,  62  Pac.  1062;  O'Don- 
nell  v.  Merguire,  131  Cal.  527,  529, 
82  Am.  St.  Bep.  389,  63  Pac.  847; 
Bank  of  Ukiah  t.  Beed,  131  Cal. 
597,"  600,  63  Pac.  921;  Crane  v. 
Cummings,  137  Cal.  201,  203,  69  Pac. 
984;  Granger  v.  SheriflF,  140  Cal.  190, 
194,  73  Pac.  816;  Hager  v.  Astorg, 
145  Cal.  548,  552,  554,  79  Pac.  68; 
Nickerson  v.  Chatterton,  7  Cal.  568, 
571;  Hunt  v.  Bobinaon,  11  Cal.  262, 
277;  Clary  v.  Bolland,  24  Cal.  147, 
149;  Stewart  v.  Levy,  36  Cal.  159, 
166,  167;  Bagley  ▼.  Ward,  37  Cal. 
121,  131,  132,  99  Am.  Dec.  256; 
Hastings  ▼.  Cunningham,  39  Cal. 
137,  144. 


§  1909.    Execution  Against  Personal  Representative.* 

Where  the  debtor's  property  is  in  the  hands  of  the  personal  repre- 
sentatives, heirs,  devisees,  legatees,  tenants,  or  trustees  of  the  debtor, 
it  must  require  the  sheriff  or  constable  to  satisfy  the  judgment,  with 
interest,  out  of  such  property.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  682. 


§  1910.    Contents  of  Execution  Where  Against  Person  of  Debtor. 

The  execution  must  require  the  sheriff  or  constable  to  arrest  a 

debtor  and  commit  him  to  the  jail  of  the  county  until  he  pay  tbe 
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judgment,  with  interest,  or  be  discharged  according  to  law,*  where 
the  judgment  is  against  the  person  of  the  debtor. 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  682. 

§  1911.  Where  Judgment  is  Payable  in  Certain  Kind  of  Money. 
If  the  execution  be  issued  on  a  judgment  made  payable  in  a  speci- 
fied kind  of  money  or  currency,  it  must  also  require  the  sheriflf  or 
constable  to  satisfy  the  same  in  the  l^ind  of  money  or  currency  in 
which  the  judgment  is  made  payable,  and  the  sheriflf  or  constable 
must  refuse  payment  in  any  other  kind  of  money  or  currency ;  and 
in  case  of  levy  and  sale  of  the  property  of  the  judgment  debtor,  he 
must  refuse  payment  from  any  purchaser  at  such  sale  in  any  other 
kind  of  money  or  currency  than  that  specified  in  the  execution. 
The  sheriflf  or  constable  collecting  money  or  currency  in  the  manner 
required,  must  pay  to  the  plaintiflf  or  party  entitled  to  recover  the 
same,  the  same  kind  of  money  or  currency  received  by  him,  and  in 
case  of  neglect  or  refusal  so  to  do,  he  shall  be  liable  on  his  oflScial 
bond  to  the  judgment  creditor  in  three  times  the  amount  of  the 
money  so  collected.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  682.    See,  also,  Kerr's  Cyc.  C.  C.  P.,  sec.  667. 

§  1912.     Where    Judgment    Requires    Delivery    of    Personal 
Property. 

If  it  be  for  the  delivery  of  the  possession  of  personal  property,  it 
must  require  the  sheriflf  or  constable  to  deliyer  the  possession  of  the 
same,  describing  it,  to  the  party  entitled  thereto,  and  may,  at  the 
same  time  require  the  sheriflf  or  constable  to  satisfy  any  costs,  dam- 
ages, rents,  or  profits  recovered  by  the  same  judgment,  out  of  the 
personal  property  of  the  person  against  whom  it  was  rendered,  and 
the  value  of  the  property  for  which  the  judgment  was  rendered  to 
be  specified  therein  if  a  delivery  thereof  cannot  be  had;  and  if 
sufficient  personal  property  cannot  be  found,  then  out  of  the  real 
property,  as  provided  supra.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  682. 

§  1913.    Execution  Amendable. 

An  execution  reciting  that  judgment  was  recovered  "in  Justice 
B.'s  court  of  S.  township,"  instead  of  reciting  that  it  was  re- 
covered in  the  justice's  court  of  S.  township,  is  amendable,  and 
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must  be  accorded  the  same  effect,  with  reference  to  acts  done 
under  it,  as  if  it  had  been  amended.^ 

1  Brush  v.  Smith,  141  Gal.  466,  75  Pac.  55. 

§  1914.    Washington — ^Amount  of  Debt,  etc.,  to  be  Stated. 

Before  any  execution  is  delivered,  the  justice  must  state  in  his 
docket,  and  also  on  the  back  of  the  execution,  the  amount  of  the 
debt,  or  damages  and  costs,  and  of  the  fees  due  to  each  person 
separately,  and  the  officer  receiving  such  execution  must  indorse 
(thereon)  the  time  of  the  reception  of  the  same.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1880. 

§  1916.    Washington — Execution  may  Issue  Agamst  the  Persoiiy 
When.  -  - 

If  the  action  be  one  in  which  the  defendant  might  have  been 
arrested  upon  a  warrant,  an  execution  against  the  person  of  such 
defendant  may  be  issued,  after  the  return  of  an  execution  against 
his  property  unsatisfied  in  whole  or  in  part.  An  execution 
against  the  person  may  likewise  be  issued  after  such  return,  where 
the  defendant  has  been  arrested  upon  a  warrant  and  not  dis- 
charged according  to  law.* 

1  Bern.  Sb  BaL  Ann.  Ck>dcs  io  Stats.,  sec.  1885. 
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ARTICLE  V. 

FORM  OF  EXECUTION. 

I  1916.  Execution — Form. 

I  1917.  Oregon — Execution  against  property — Form. 

§  1918.  Oregon — Execution  for  the  delivery  of  property — Form. 

§  1919.  Waahington — Execution — Form. 

S  1920.  Washington — Execution  against  principal  and  surety  after  expiration 
of  stay  of  execution — Form. 

8  1921.  Execution  against  plaintiff  for  costs — Form. 
§  1922.  Washington — Execution  for  costs. 

9  1923.  Execution — Arrest — Form. 

§  1924.     Oregon — Execution  against  the  body — Form. 

§  1925.    Washington — Execution  against  the  body — Form. 

$  1925a.  Colorado — Direction  of  execution — ^Form. 

§  1916.    Execution— Form. 

[Title  of  Court  and  Cause.] 

Judgment $ 

Interest   

Costs 

Accrued  interest 

Accrued  costs • 

$ 

ACCRUING  COSTS. 

Execution  and  filing $ 

Levy 

Advertisement 

Keeping 

Four  per  cent  commission 

$ 

The  People  of  the  State  of  California  to  the  Sheriff  or  Any  Con- 
stable of  the  County  of ,  Greeting : 

Whereas,  a  judgment  was  rendered  before ,  justice  of 

the  peace  of township,  in  the  county  of ,  on  the 

day  of ,  19 ,  against and  in  favor  of 

,  for  the  sum  of  dollars  damages,  with  

dollars  interest,  and dollars  costs  of  suit: 

These  are  therefore  to  command  you  that  out  of  the  personal 
property,  if  suflficieut  personal  property  cannot  be  found,  then 
out  of  the  real  property,  of  said  defendant, ,  you  levy 
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and  cause  to  be  made  by  distress  and  sale  the  said  amount  of- 


dollars,  and dollars  interest,  and dollars  costs  of 

suit,  with  interest  thereon  at  the  rate  of  seven  per  cent  per  annum 

from  the   date   of  judgment,  and dollars  accrued  costs, 

together  with  costs  that  may  accrue ;  and  of  this  writ  make  legal 
service  and  due  return  within  sixty  days  after  your  receipt  hereof, 
with  what  you  have  done  indorsed  hereon. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace  of  Said  Township. 

§  1917.   Oregon — ^Execution  Against  Property— Form. 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon, 
County  of . 

To  the  Sheriff  of  Such  County  or  Any  Constable  of  Any  Pre- 
cinct Therein, — Greeting : 

Whereas  has  obtained  a  judgment  against  

for  the  sum  of  [here  state  the  amount  of  the  judgment  and  the 
disbursements  only  of  the  party  recovering  the  same]  before  the 
undersigned,  a  justice  of  the  peace  for  the  precinct  aforesaid,  on 
the day  of ,  19 ; 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are  hereby 

commanded    that  of  the  personal  property  of  the  said  j 

excepting  such  as  the  law  exempts,  you  cause  to  be  made,  by  levy 
and  sale  according  to  law,  the  amount  of  such  judgment  and  dis- 
bursements and  expenses  that  may  accrue;  and  of  this  writ  make 
legal  service  and  due  return  to  me  within  thirty  days  from  the 
date  hereof. 

Given  under  my  hand,  etc. 

§  1918.    Oregon — Execution  for  the  Delivery  of  Property— Foim. 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon, 
County  of . 

To  the  Sheriff  of  Such  County  or  Any  Constable  of  Any  Precinct 
Therein, — Greeting : 

Whereas has  obtained  judgment  against for 

the  possession  of  the  following  personal  property,  namely   [here 
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describe  the  property  according  to  the  complaint  and  judgment], 
and  also  for  the  sum  of  [here  state  the  amount  of  judgment  for 
money,  for  the  detention  of  the  property,  if  any,  and  the  disburse- 
ments of  the  party  recovering  the  same],  before  the  undersigned, 

a  justice  of  the  peace  for  the  precinct  aforesaid,  on  the day 

of ,  19 ; 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are  hereby 
commanded  to  take  and  deliver  the  property  aforesaid  to  the  said 

;  and  that  of  the  personal  property  of  the  said »■ 

within  your  county  or  precinct,  excepting  such  as  the  law  exempts, 
you  cause  to  be  made  by  levy  and  sale  according  to  law  the  amount 
of  such  judgment  for  the  detention  and  disbursements  aforesaid, 
and  expenses  that  may  accrue ;  and  of  this  writ  make  legal  service 
and  due  return  to.  me  within  thirty-six  days  from  the  date  hereof. 

Given  under  my  hand,  etc 

§  1919.    Washington— Execution— Form* 

The  State  of  Washington, 
County  of 


To  the  Sheriff  or  Any  Cionstable  of  Said  County. 

Whereas,  judgment  against for  the  sum  of 

dollars,  and dollars  costs  of  suit,  was  recovered  on  the 

day  of ,  19 ,  before  the  undersigned,  one  of  the  jus- 
tices of  the  peace  in  and  for  said  county,  at  the  suit  of 

—  these  are,  therefore,  *in  the  name  of  the  state  of  Washington,  to 

command  you  to  levy  on  the  goods  and  chattels  of  the  said 

[excepting  such  as  the  law  exempts],  and  make  sale  thereof,  ac- 
cording to  law,  to  the  amount  of  said  sum  and  costs  upon  this 
writ,  and  the  same  return  to  me  within  thirty  days,  to  be  rendered 
to  the  said for  his  debt,  interests  and  costs. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 
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§  1920.    Washington— Execution  Against  Principal  and  Snrety 
After  Expiration  of  Stay  of  Execution — Form. 

The  State  of  "Washington, 
County  of , — ss. 

To  the  Sheriff  or  Any  Constable  of  Said  County. 

Whereas,  judgment  against for  the  sum  of dol- 
lars, and  for  dollars  costs  of  suit,  was  recovered  on  the 

day  of ,  19 ,  before  the  undersigned,  one  of  the 

justices  of  the  peace  in  and  for  said  county,  at  the  suit  of , 

and  whereas,  on  the  day  of ,  19 , be- 
came surety  to  pay  said  judgment  and  costs,  in  the month, 

from  the  date  of  judgment  aforesaid,  agreeably  to  law,  in  the  pay- 
ment of  which  the  said  and  have  failed,  — 

these  are,  therefore,  in  the  name,  etc.  [as  in  the  common  form]. 

§  1921.   Execution  Against  Plaintiff  for  Costs — ^Form. 

[Title  of  Court  and  Cause.] 

People  of  the  State  of  California  to  the  Sheriff  or  Any  Constable 
of  Said  County: 

A  judgment  having  been  rendered  in  the  above-entitled  court 
by  me,  B.  W.  B.,  Jr.,  a  justice  of  the  peace  of  said  second  town- 
ship, county  of  Santa  Clara,  on  the  10th  day  of  January,  1906, 
against  the  plaintiff  in  said  cause,  and  the  sum  of  sixteen  and  a 
half  ($16.50)  dollars  being  due  the  undersigned  from  the  said 
plaintiff  for  his  fees  in  said  cause  due  as  by  law  provided; 

Therefore,  we  command  that  you,  the  said  sheriff  or  the  said 
constable  shall  sell  whatever  personal  property  of  said  plaintiff, 
or  if  sufficient  personal  property  cannot  be  found,  then  sufficient 
of  the  said  plaintiff ^s  real  property  to  secure  the  said  sum  of 
$16.50,  which  said  amount  is  for  fees  due  me  as  said  justice  of 
the  peace,  for  costs  that  have  accrued  in  said  cause.  This  writ 
must  be  returned  within  thirty  days  after  receipt  thereof  in- 
dorsed thereon  what  you  have  done. 

§  1922.    Washington — ^Execution  for  Costs. 

Any  justice  of  the  peace  may  issue  an  execution  against  the  pre- 
vailing party,  to  collect  fees  and  costs  for  which  such  party  may 
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be  liable,  after  an  execution  has  been  first  issued  against  the  other 
party,  and  returned  **no  property  found.  "^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1887. 

§  1923.   Execution — ^Arrest — ^Form. 

[To  be  inserted  in  the  execution  when  arrest  is  ordered.] 

And  you  are  commanded  to  arrest  the  said ,  the  judg- 
ment debtor  aforesaid,  and  commit  him  to  the  county  jail  of  the 

county  of until  'he  pay  the  said  judgment,  with  legal 

interest  thereon,  or  until  he  be  discharged  according  to  law. 


§  1924.    Oregon — ^Execution  Against  the  Body — ^Form. 

Justice's  Court  for  the  Precinct  of . 

State  of  Oregon, 
County  of . 


To  the  Sheriff  of  Such  County  or  Any  Constable  of  Any  Pre- 
cinct Therein, — Greeting : 

Whereas  has  obtained  a  judgment  against  

for  the  sum  of  [here  state  the  amount  of  the  judgment  and  dis- 
bursements only  of  the  party  recovering  the  same]  before  the 
undersigned,  a  justice  of  the  peace  for  the  precinct  aforesaid,  on 

the  day  of ,  19 ,  and  whereas  it  appears  from 

an  afQdavit  by  the  said ,  filed  with  me,  that  [here  state 

the  cause  of  issuing  the  execution  as  set  forth  in  the  afSdavit  on 
file]; 

Therefore,  in  the  name  of  the  state  of  Oregon,  you  are  hereby 

commanded  to  take  the  body  of  said to  the  jail  of  the 

county  aforesaid,  there  to  be  safely  kept  in  the  custody  of  the 
jailer  until  the  amount  of  said  judgment  and  disbursements  and 
expenses  that  have  and  may  accrue  shall  be  paid,  or  he  be  other- 
wise legally  discharged ;  and  of  this  writ  make  legal  service  and 
due  return  to  me  within  thirty  days  from  the  date  hereof. 

Given  under  my  hand,  etc. 
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§  1925.    Washington— Execation  Against  the  Body— Form. 

The  State  of  Washington, 
County  of , — ss. 

To  the  Sheriff  or  Any  Constable  of  Said  County. 
Whereaj^,  judgment  against  for  the    sum  of  


dollars,  and  for dollars  costs  of  suit,  was  recovered  on  the 

day  of ,  19 ,  before  the  undersigned,  one  of  the 

justices  of  the  peace  in  and  for  said  county,  at  the  suit  of , 


and  an    execution    against  his   property   returned   unsatisfied,— 
these  are,  therefore,  in  the  name  of  the   state  of  Washington,  to 

command  you  to  take  the  body  of  said ,  and  him  convey 

and  deliver  to  the  keeper  of  the  jail  of  said  county,  who  is  hereby 

commanded  to  receive  and  keep  the  said in  safe  custody 

in  prison  until  the  aforesaid  sum  and  all  legal  expenses  of  law  shall 
be  paid  and  of  this  writ  make  due  return  within  thirty  days. 

Given  under  my  hand  this day  of ,  19 . 


Justice  of  the  Peace. 


§  1926a.    Colorado — ^Direction  of  Execution— FomL 

All  executions  issued  by  a  justice  of  the  peace  shall  be  direct^ 
to  any  constable  of  the  proper  county,  and  made  returnable  to  the 
justice  issuing  the  same,  within  thirty  days  from  the  date;  such 
execution  shall  be  levied  only  on  personal  property,  and  shall  be  in 
the  following  form,  as  nearly  as  may  be,  viz. ; 
State  of  Colorado, 

;—  County, — ss. 

The  People  of  the  State  of  Colorado  to  Any  Constable  of  Said 
County,  Greeting: 

We  command  you,  that  of  the  goods  and  chattels  of  A  B  in  your 

county,  you  make  the  sum  of dollars  and cents,  debt, 

and dollars  and cents,  costs,  which  C  D  lately  re- 
covered before  me,  in  a  certain  plea  against  the  said  A  B,  and  here- 
of make  return  within  thirty  days  from  this  date. 

Given  under  my  hand  and  seal  this day  of 19 — -» 

^,J.P.     [L.S.] 

&  (Colo.)  Bov.  Stats.,  sec  3750. 
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AETICLE  VI. 

WHAT  LIABLE  TO  EXECUTION. 

§  1926.  What  real  estate  liable  to  execution. 

§  1927.  What  property  liable  to  execution. 

9  1928.  Share  and  interest  in  corx)oration,  how  levied  upoife. 

9  1929.  Execution  on  promissory  note. 

9  1930.  Pledgor's  interest. 

9  1931.  Shares  not  capable  of  manual  delivery. 

9  1932.  Manual  possession  of  certificate  not  necessary  when. 

9  1933.  Certificate  only  evidence  of  property. 

9  1934.  Bights  of  execution  purchaser. 

9  1935.  Judgment  not  subject  to  levy. 

9  1936.  Salaries  and  wages  of  public  officers  liable  to  execution. 

9  1937.  The  salaries  of  public  officers,  general  exception  to  usual  rule. 

§  1926.    What  Real  Estate  Liable  to  Execution. 

The  real  estate  of  a  judgment  debtor  is  liable  to  exeentioii,  and 
may  be  attached  on  an  execution  in  the  same  manner  as  upon  a 
writ  of  attachment,  but  it  is  not  aflfected  by  the  execution  until 
there  is  a  levy.^ 

Land  liable  to  execution  embraces  all  titles,  legal  or  equitable, 
perfect  or  imperfect,  including  such  rights  as  arise  in  contract, 
those  which  are  executory  as  well  as  those  which  are  executed. 
And  any  interest,  therefore,  in  land,  legal  or  equitable,  is  subject 
to  attachment,  execution,  levy  and  sale.^ 

1  Soe  Kerr's  C^c.  C.  C.  P.,  sec.  Roy  v.  Dunkerly,  54  Cal.  452,  460; 
688;  Lean  v.  Givens,  146  Cal.  739,  Soulard  v.  United  States,  29  U.  S. 
742,  81  Pac.  128.  (4  Pet.)  511,  7  L.  ed.  938;  Godfrey 

2  Pish  V.  Powlie,  58  Cal.  373,  375.  v.  Monroe,  101  Cal.  224,  227,  35  Pac, 
See  Leese  v.  Clark,  20  Cal.  387;  Ken-  761. 

nedj  V.  Nunan,  52  Cal.  326,  330;  Le 

§  1927.   What  Property  Liable  to  Execution. 

All  goods,  chattels,  moneys,  and  other  property,  both  real  and 
personal,  or  any  interest  therein,  of  the  judgment  debtor,  not 
exempt  by  law,^  and  all  property  and  rights  of  property  seized 
and  held  under  attachment  in  the  action,  are  liable  to  execution.' 

J  For  what  is  exempt,  see  Kerr's  570;  (Idaho)  Rev.  Stats.,  sec.  4480; 
Cyc.  C.  C.  P.,  sec.  690;  (Nev.)  Gen.  (Mont.)  C.C.P.,sec.  321;  (Or.)  HilPs 
Stats.,  par.  3243;  (Utah)  C.  C.  P.,  sec.      Or.  Laws,  sec.  279;  (Wash.)  Code,  sec. 
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347;  (Ariz.)  Bey.  Stats.,  pan.  1956- 
1963;  (Colo.)  Oen.  Stats.,  sees.  1865, 
1866. 

2  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688; 
Kennedy  v.  Nunan,  52  Cal.  326,  331; 
Pacific  Bank  t.  Robinson,  57  Cal.  520, 
522,  40  Am.  Rep.  120;  Fish  v.  Fowlie, 
58  Cal.  373,  375;  McBride  v.  Fallon, 
G5  Cal.  301,  302,  4  Pac.  17;  Anderson 
V.  Goff,  72  Cal.  65,  70,  1  Am.  St.  Rep. 
34,  13  Pac.  73;  Latham  v.  Blake,  77 
Cal.  646,  655,  18  Pac.  150,  20  Pac. 
417;  Southern  California  L.  Co.  v. 
Ocean  Beach  H.  Co.,  94  Cal.  217,  221, 
28  Am.  St.  Rep.  115,  29  Pac.  627; 
Lowenberg  v.  Greenebaum,  99  Cal. 
162,  165,  37  Am.  St.  Rep.  42,  33  Pac. 
794,  21  L.  B.  A.  399;  Kejes  v.  Cyrus, 


100  Cal.  322,  327,  38  Am  St.  Rep. 
296,  34  Pac.  722;  Godfrey  ▼.  Monroe, 

101  Cal.  224,  227,  35  Pac.  761;  Sim- 
mons  T.  Threshour,  118  Cal.  100,  101. 
50  Pac.  312;  Lehnhardt  t.  Jennings, 
119  Cal.  192,  194,  195,  196,  48  Pac. 
66,  51  Pac.  195;  Risdon  I.  &  L.  Works 
V.  Cilizens*  T.  Co.,  122  Cal.  94,  97,  68 
Am.  St.  Rep.  25,  54  Pac.  529 ;  Hoxie 
V.  Bryant,  131  Cal.  85,  89,  63  Pac. 
153;  West  Coast  S.  F.  Co.  v.  Wulff, 
133  Cal.  315,  317,  85  Am.  St.  Rep. 
171,  65  Pac.  622;  Donohoe-Kelly 
Banking  Co.  v.  Southern  Pac.  Co.,  133 
Cal.  183,  194,  94  Am.  St.  Rep.  28,  71 
Pac.  93;  Lean  v.  Givens,  146  Cal.  739, 
742,  81  Pac.  128. 


§  1928.    Share  and  Interest  in  Corporation,  How  Levied  upon. 

Shares  and  interests  in  any  corporation  or  company,  and  debts 
and  credits,  and  all  other  property,  both  real  and  personal,  or  any 
interest  in  real  or  personal  property,  and  all  other  property  not 
capable  of  manual  delivery,  may  be  levied  upon  or  released  from 
levy  in  like  manner  as  like  property  may  be  attached  or  released 
from  attachment.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688. 


§  1929.   Execution  on  Promissory  Note. 

A  promissory  note  is  liable  as  credit  to  seizure  and  sale  under 
execution.^ 
The  fact  that  it  is  secured  by  mortgage  does  not  alter  matters,* 
The  owner  of  a  promissory  note  cannot  refuse  to  pay  a  just  judg- 
ment against  him  and  claim  note  as  exempt  from  execution.  If 
the  note  in  any  way  can  be  found  and  seized  by  the  sheriff  or 
constable  on  execution,  it  may  be  sold  and  delivered  to  the  pur- 
chaser.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  Cal.  81;  Donahoe  ▼.  Gamble,  38  CsL 
691 ;  Davis  v.  Mitchell,  34  Cal.  81,  87.  352,  99  Am.  Dec.  399. 

2  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688;  8  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688; 
Hoxie  V.  Bryant,  131  Cal.  85,  89,  63  Hoxie  t.  Bryant,  131  CaL  86,  89,  63 
Pac.  153.    See  Davis  y.  Mitchell,  34  Pac.  153. 
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§  1930.   Pledgor's  Interest. 

A  pledgor's  interest  may  be  reached  nnder  execution,  but  it 
can  only  be  done  by  serving  a  garnishment  on  the  pledgee,  and 
not  by  a  seizure  of  the  pledge.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688;  TreadweU  v.  Davis,  34  Cal.  601,  607, 
94  Am.  Dec.  707. 

§  1931.    Shares  not  Capable  of  Manual  Delivery. 

The  interest  of  the  debtor  in  shares  of  a  corporation  is  regarded 
as  property  not  capable  of,  manual  delivery.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  133  Cal.  315,  317,  85  Am.  St  Rep. 
688;  West  Coast  S.  F.  Co.  v.  Wulff,      171,  65  Pac.  622. 

§  1932.  Manual  Possession  of  Certificate  not  Necessary  When. 
The  sale  of  the  interest  of  a  debtor  in  the  shares  of  a  corporate 
stock  passes  title  without  manual  possession  of  the  certificate  by 
the  sheriff  or  constable  when  the  execution  is  served.  The  cer- 
tificate might  at  the  time  be  in  the  hands  of  the  owner,  but  levy 
and  sale  would  entitle  the  purchaser  to  have  the  certificate  issued 
to  him,  and  for  that  purpose  the  court  would,  upon  appropriate 
proceedings,  compel  the  surrender  of  the  original  certificate  in 
order  that  it  might  be  reissued  to  the  purchaser.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  133  Cal.  315,  318,  85  Am,  St.  Eep. 
688;  West  Coast  S.  F.  Co.  v.  Wulff,      171,  65  Pac.  622. 

§  1933.    Certificate  Only  Evidence  of  Property. 

Shares  of  stock  constitute  property  which  belongs  to  the  share- 
holder in  a  corporation.  Otherwise  the. property  would  be  in  the 
certificate ;  but  the  certificate  is  only  evidence  of  the  property,  for 
transfer  on  the  books  of  the  corporation,  without  issuance  of  the 
certificate,  vests  the  title  in  the  shareholder.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688;  Payne  y.  Elliot,  54  Cal.  339,  342,  35  Am. 
Rep.  80. 

§  1934.   Bights  of  Execution  Purchaser. 

A  purchaser  at  an  execution  sale  of  shares  of  stock  of  a  cor- 
poration standing  on  the  books  of  the  corporation  in  the  name  of 
the  judgment  debtor  is  entitled  to  have  a  certificate  of  such  shares 
reissued  to  him  as  such  purchaser,  if  at  the  time  of  the  purchase 
49 
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he  acts  in  good  faith,  and  had  no  notice  that  the  outstanding  cer- 
tificate has  been  assigned  or  pledged  to  some  person  other  than 
the  judgment  debtor.* 

1  See   Kerr's   Cyc.   C.   G.   P.,   see.      133  Cal.  315,  316,  85  Am.  St.  Bepw 
688;  West  Coast  S.  F.  Co.  t.  Wulif,      171,  65  Pac  622^ 

§  1936.   Judgment  not  Subject  to  Levy. 

A  judgment  is  not  subject  to  levy  and  sale  under  an  execution 
as  personal  property  capable  of  manual  delivery.* 

1  See   Kerr's   Cyc.   C.   C.   P.,    sec.  Pac.  17;  Hoxie  ▼.  Bryant,  131  CaL 

688;  Dore  t.  Dougherty,  72  Cal.  232,  85,   89,  63   Pac.   153    (distinguishing 

235,  1  Am.  St.  Rep.  48,  13  Pac.  621.  case  from  one  in  which  levy  was  made 

See  McBride  v.  Fallon,  65  Cal.  301,  4  upon  promissory  note). 

§  1936.  Salaries  and  Wages  of  Public  Officers  Liable  to  Execu- 
tion. 
The  salaries  and  wages  of  public  officers  and  employees  are  in- 
cluded in  the  meaning  of  the  phrases  "money  owing,"  "money 
which  belongs  to,"  and  "amounts  so  due  or  owing,"  and  it  neces- 
sarily implies  that  such  officers  and  employees  are  among  the  per- 
sons cl^Lssed  as  "judgment  debtors"  to  whom  money  is  due  or 
owing  and  that  such  debtors  are  subject  to  garnishment.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  710;  Euperich  v.  Baehr,  142  Cal.  190,  195, 
75  Pac.  782. 

§  1937.  The  Salaries  of  Public  Officers,  General  Exception  to 
Usual  Rule. 
The  general  provisions  making  property  subject  to  execution  or 
liens  are  construed  to  apply  only  to  the  property  of  private  per- 
sons and  corporations,  and  not  to  that  of  public  corporations  or 
bodies  politic.^  The  rule  is  said  to  be,  that  "the  state  is  not  bound 
by  general  words  in  a  statute,  which  will  operate  to  trench  upon 
its  sovereign  rights,  injuriously  aflfect  its  capacity  to  perform  its 
functions,  or  establish  a  right  of  action  against  it."*  The  state 
and  its  subordinate  bodies  perform  their  governmental  function* 
through  their  officers  and  employees  elected  or  appointed  for  that 
purpose.  Therefore,  any  process  of  law  which  would  tend  to 
embarrass  such  officers  or  employees  while  in  office,  and  hinder  or 
distract  them  in  the  discharge  of  official  duty,  would  injuriously 
affect  the  capacity  of  the  state  to  perform  its  functions  as  much 
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h&,  if  not  more  than,  the  annoyance  of  having  its  funds  subjected 
to  garnishee  process.' 


1  Skelly  T.  School  Diatrict,  103  CaL 
662;  Witter  v.  School  District,  121 
Cal.  350;  Mayrhofer  y.  Board,  89  Cal. 
110;  Whittaker  y.  Tuolumne  Co.,  96 
Cal.  100;  Beclamation  District  y. 
Sacrameuto,  134  Cal.  480;  Savingi 
etc.  Soc.  y.  San  Francisco,  131  CaL 
363. 


8  Majrhofer  y.  Board,  89  Cal.  110. 

«  Troy  etc.  Co.  y.  Denver,  11  Colo. 
App.  368;  Lewis  y.  Denver,  9  Colo. 
App.  328;  Bank  y.  Dibrell,  3  Sneed, 
379;  Pruitt  y.  Armstrong,  56  Ala. 
806;  BoUer  y.  Ames,  3d  Minn.  133. 
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ARTICLE  Vn. 

EXECUTION  LIEN, 

S  1938.  Lien  of  execution  and  judgment. 

S  1939.  Levy  of  execution  pending  judgment  lien. 

§  1940.  Lien  of  execution  and  attachment. 

S  1941.  Death — Execution  after  death  of  party. 

S  1942.  Purpose  of  lien. 

S  1943.  CommOn-law  rule  as  to  execution  lien. 

§  1938.   Lien  of  Execution  and  Judgment. 

A  lien  of  execution  is  not  that  of  a  judgment;  the  execution 
neither  creates  a  judgment  lien  nor  extends  the  judgment  lien  once 
created.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  Ward,  37  Cal.  121,  122,  99  Am.  Dec. 
688;  Beaton  v.  Keid,  111  Cal.  484,  256;  Rogers  v.  Druffel,  46  CaL  654; 
486,    44    Pac.    167.    See    Bagley    v.      Eby  v.  Foster,  61  Cal,  282. 

§  1939.   Levy  of  Execution  Pending  Judgment  Lien. 

A  levy  of  execution  pending  judgment  lien  neither  extends 
the  existing  lien  nor  creates  a  new  lien;  and  sales  under  execu- 
tions take  effect  by  relation  at  the  time  they  are  respectively 
levied,  and  not  at  the  date  of  the  levying  of  previous  executions.^ 

1  See  Kerr's  Cyc.  0.  C.  P.,  sec.  688;  Bagley  y.  Ward,  37  Cal.  121,  138,  99 
Am.  Dec.  256. 

§  1940.   Lien  of  Execution  and  Attachment. 

A  lien  of  execution  and  a  lien  of  attachment  subserve  a  like 
purpose;  the  lien  of  attachment  to  hold  the  property  until  the 
judgment,  and  the  lien  of  the  execution  until  sale.^ 

1  See  Kerr'8  Cyc.  C.  C.  P.,  sec.  688;  Beaton  v.  Beid,  111  CaL  484,  486, 
44  Pac.  167. 

§  1941.   Death— Execution  After  Death  of  Party. 

Notwithstanding  the  death  of  a  party  after  the  judgment,  exe- 
cution thereon  may  be  issued,  or  it  may  be  enforced,  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon  the 
application  of  his  executor  or  administrator,  or  successor  in  interest; 
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2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment 
be  for  the  recovery  of  real  or  personal  property,  or  the  enforce- 
ment of  a  lien  thereon.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  Am.  Dec.  49.  See  Bank  of  Stoekton 
686;  Hibernia  Say.  &  L.  Soc.  v.  v.  Howland,  42  Cal.  129,  133;  Holla- 
London  6  li.  F.  I.  Co.,  138  Cal.  257,  day  v.  Hare,  69  Cal.  517,  11  Pac.  28; 
259,  71  Pac.  334;  Weldon  v.  Rogers,  Briggs  y.  Breen,  123  Cal.  657,  662,  56 
151  Cal.  432,  433,  435,  90  Pac.  1062.  Pac.  633,  886;  Weldon  v.  Rogers,  151 
For  cases  under  the  Practice  Act,  see  Cal.  432,  433,  435^  90  Pac.  1062. 
Myers  v.  Mott^  29  Cal.  359,  368,  87 

§  1042.   Purpose  of  Lien. 

The  purpose  of  a  lien  is  to  cut  off  the  rights  of  third  persons 
which  might  otherwise  accrue  between  the  time  of  the  levy  and 
the  time  of  the  sale,  and  the  filing  of  the  notice  in  the  oflSce  of 
the  recorder  is  for  no  other  purpose  than  to  give  notice  to  the 
third  persons  of  prior  charge.^ 

1  See   Kerr's   Cyc.   C.   C.   P.,   sec.  Idaho. — Wells  r.  Price,   6  Idaho, 

688;   Lean  y.   Givens,   146  Cal.   739,  490,  56  Pac.  266. 

742,  81  Pac.  128;  Leonhardt  y.  Jen-  utah—Weayer  v.  Pickard,  7  Utah, 

nings,  119  Cal.  192,  196,  48  Pac.  56,  ^96    26  Pac   581 

51  Pac.  195.  ' 

§  1943.    Common-law  Rule  as  to  Execution  Lien. 

The  common-law  rule  was  that  an  execution  was  a  lien  on  per- 
sonal property  from  the  time  of  its  issuance,  although  there  was 
a  levy,  but  at  common  law  neither  the  judgment  nor  execution 
was  a  lien  on  land,  and  the  method  of  applying  the  land  to  the 
juagment  was  by  means  of  the  writ  of  elegit,  whereby  the  oflScer, 
after  exhausting  the  personal  property,  could  seize  the  land  and 
apply  the  rents  and  profits  of  one-half  thereof  upon  the  writ.^ 

Shares  of  a  corporation  may  be  attached  on  an  execution  in  like 
manner  as  upon  writs  of  attachment ;  and  it  is  not  necessary  to  the 
sale  of  the  interest  of  the  judgment  debtor  in  shares  that  they  should 
be  in  the  hands  of  the  sheriflE  to  be  personally  delivered  to  the  pur- 
chaser.* 

1  Lean  v.  GivenB,  146  Cal.  739,  741,  '  «  W^st  Coast  S.  F.  Co.  t.  Wulif, 
81  Pac  128;  Kerr's  Cyc.  C.  C.  P.,  sec.  133  Cal.  315,  317,  85  Am.  St  Bep. 
688.  171,  65  Pac.  622. 
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§  1944.   Exemption  is  a  Personal  Privilege. 

Exemption  is  personal  privilege  of  the  claimant^  which  he  may 
claim  or  waive  at  his  pleasure.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Keybers  v.  McComber,  67  Cal.  395, 
400,  7  Pac.  838. 

§  1946.     Statutes  Exempting  Property  Should  Beceive  Liberal 
Construction. 

Statutes  exempting  property  from  execution  are  enacted  on 
the  ground  of  public  policy  for  the  benevolent  purpose  of  saving 
debtors  and  their  families  from  want  by  reason  of  misfortune  or 
improvidence.  The  general  rule  now  is  to  construe  such  statutes 
liberally,  so  as  to  carry  out  the  intention  of  the  legislature  and 
humane  purposes  designed  by  lawmakers.^ 

1  See   Kerr'B   Cyc.   C.   C.   P.,  sec.  St.  Eep.  250,  25  Pac.  413,  10  L.  R. 

690;    Holmes   v.   Marshall,   145   Cal.  A.   567;   Spence  v.   Smith,   121   Cal. 

777,   778,   79   Pac.   534.     See   In   re  536,  66  Am.  St.  Rep.  62,  53  Pac.  653. 
McManus,  87  Cal.  292,  294,  22  Am. 

§  1946.    Court  may  Set  Aside  Levy  on  Exempt  Property. 

The  courts  have  power  over  their  own  processes,  and  may  set 
aside  a  levy  of  writ  of  attachment  or  execution  upon  exempt  prop- 
erty.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  777,  783,  79  Pac.  534.  See  Sand- 
690;    Holmes  v.   Marshall,   145   Cal.      burg  v.  Papineau,  81  IlL  446. 

§  1947.    Court  not  Authorized  to  Refuse  Exemption. 

The  court  is  not  authorized  to  refuse  exemption,  because  in  its 
opinion  implements  are  not  necessary  for  a  judgment  debtor's  use.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Spence  v.  Smith,  121  Cal.  536,  66 
Am.  St.  Eep.  62,  53  Pac.  653. 

§  1948.    Exemption,  How  Claimed. 

An  exemption  may  be  claimed  orally.^ 

» 

1  Bassett  v.  Inman,  7  Colo.  270,  3  Cal.  777,  783,  79  Pac.  534.  See, 
Pac.  383;   Holmes  ▼.  Marshall,  145      also,  Kerr's  Cyc.  Q.  C.  P.,  sec.  541. 

§  1949.    Exemptions  in  General  Insurance  Policies. 

Exemptions  are  creatures  of  statute  and  exceptions  to  the 
general  rule.    No  property  is  exempt  unless  expressly  made  so, 
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and  no  assumed  legislative  policy  can  justify  the  courts  in  adding 
to  the  statutory  lists  of  exemptions.^ 

1  Estate  of  Brown,  123  Cal.  399,  401,  69  Am.  St.  Bep.  74,  55  Pae.  1055; 
Kerr's  Cyc.  C.  G.  P.,  sec.  690. 

§  1960.   Same,  Exemption  Continues  How  Long. 

Exemption  from  execution  continues  after  moneys  are  paid  to 
the  beneficiary,  and  such  moneys  cannot  be  seized  for  the  wife's 
prior  debts  and  diverted  from  the  support  of  the  family.^ 

1  Holmes  v.  Marshall,  145  Cal.  777,  781,  79  Pac.  534;  Kerr's  Cjc.  C.  C.  P., 
sec.  690. 

§  1951.    Claim  of  Exemption— Form. 

[Title  of  Court  and  Cause.] 

To  the  Hon.  J.  M.  L.,  Constable  of  the  Above-entitled  Court,  and 
A.  B.,  Plaintiff  in  the  Above-entitled  Cause: 
You  and  each  of  you  will  hereby  take  notice  that  the  prop- 
erty hereinafter  described  and  levied  upon  by  you  in  the  above- 
entitled  action  on  or  about  the  3d  day  of  March,  1909,  is  exempt 
from  execution,  as  follows,  to  wit: 

You  will  further  take  notice  that  said  defendant  hereby  claims 
the  same  is  exempt  from  execution,  and  hereby  requests  that 
you  restore  the  same  to  him  and  release  same  from  all  liens  of 
execution  so  levied  by  you. 

§  1962.   In  California  What  Property  is  Exempt 

The  following  property  is  exempt  from  execution,  except  as 
herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two  hundred 
dollars,  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture  belonging 
to  the  judgment  debtor,  including  one  sewing-machine,  stove,  stove- 
pipe and  furniture,  wearing  apparel,  beds,  bedding,  and  bedsteads, 
hanging  pictures,  oil  paintings  and  drawings  drawn  or  painted 
by  any  member  of  the  family,  and  family  portraits  and  their 
necessary  frames,  provisions  and  fuel  actually  provided  for  indi- 
vidual or  family  use,  sufficient  for  three  months,  and  three  cows 
and  their  suckling  calves,  four  hogs  with  their  suckling  pigs,  and 
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food  for  such  cows  and  hogs  for  one  month;  also,  one  piano,  one 
shotgun,  and  one  rifle; 

3.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor,  not  exceeding  in  yalue  the  sum  of  one  thousand 
dollars;  also,  two  oxen,  or  two  horses,  or  two  mules,  and  their 
harness,  one  cart  or  buggy  and  two  wagons,  and  food  for  such 
oxen,  horses,  or  miiles,  for  one  month ;  also,  all  seed,  grain,  or 
vegetables  actually  provided,  reserved,  or  on  hand  for  the  purpose 
of  planting  or  sowing  at  any  time  within  the  ensuing  six  months, 
not  exceeding  in  value  the  sum  of  two  hundred  dollars;  and  sev- 
enty-five beehives;  one  hors6  and  vehicle  belonging  to  any  person 
who  is  maimed  or  crippled,  and  the  same  is  necessary  in  his 
business ; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  necessary 
to  carry  on  his  trade,  the  notarial  seal,  records,  and  office  furniture 
of  a  notary  public;  the  instruments  and  chest  of  a  surgeon, 
physician,  surveyor,  or  dentist,  necessary  to  the  exercise  of  their 
profession,  with  their  professional  libraries  and  necessary  office 
furniture ;  the  professional  libraries  of  attorneys,  judges,  ministers 
of  the  Gospel,  editors,  school  teachers,  and  music  teachers,  and 
their  necessary  office  furniture;  including  one  safe  and  one  type- 
writer; also,  the  musical  instruments  of  music  teachers  actually 
used  by  them  in  giving  instructions,  and  all  the  indexes,  abstracts, 
books,  papers,  maps  and  office  furniture  of  a  searcher  of  records 
necessary  to  be  used  in  his  profession;  also,  the  typewriters,  or 
other  mechanical  contrivances  employed  for  writing  in  type,  actu- 
ally used  by  the  owner  thereof  for  making  his  living;  also,  one 
bicycle,  when  the  same  is  used  by  its  owner  for  the  purpose  of 
carrying  on  his  regular  business,  or  when  the  same  is  used  for 
the  purpose  of  transporting  the  owner  to  and  from  his  place  of 
business ; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the 
sum  of  five  hundred  dollars;  also,  his  sluices,  pipes,  hose,  wind- 
lass, derrick,  cars,  pumps,  tools,  implements  and  appliances  neces- 
sary for  carrying  on  any  mining  operations  not  exceeding  in  value 
the  aggregate  sum  of  five  hundred  dollars ;  and  two  horses,  mules, 
or  oxen  with  their  harness,  and  food  for  such  horses,  mules,  or 
oxen  for  one  month,  when  necessary  to  be  used  on  any  whim, 
windlass,  derrick,  car,  pump  or  hoisting  gear ;  and  also  his  mining 
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claim,  actually  worked  by  him,  not  exceeding  in  value  the  sum  of 
one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  harness,  and 
one  cart  or  wagon,  one  dray  or  truck,  one  coupe,  one  hack,  or  car- 
riage, for  one  or  two  horses,  by  the  use  of  which  a  cartman, 
drayman,  truckman,  huckster,  peddler,  hackman,  teamster  or  other 
laborer  habitually  earns  his  living;  and  one  horse,  with  vehicle 
and  harness  or  other  equipments,  used  by  a  physician,  surgeon, 
constable,  or  minister  of  the  Gospel,  in  the  legitimate  practice  of 
his  profession  or  business;  with  food  for  such  oxen,  horses,  or 
mules  for  one  month; 

7.  One  fishing-boat  and  net,  not  exceeding  the  total  value  of  five 
hundred  dollars,  the  property  of  any  fisherman,  by  the  lawful  use 
of  which  he  earns  his  livelihood ; 

8.  Poultry  not  exceeding  in  value  seventy-five  dollars; 

9.  The  wages  and  earnings  of  all  seamen,  sea-going  fishermen 
and  sealers,  not  exceeding  three  hundred  dollars,  regardless  of 
where  or  when  earned,  and  in  addition  to  all  other  exemptions 
otherwise  provided  by  any  law; 

10.  The  earnings  of  the  judgment  debtor  for  his  personal  ser- 
vices rendered  at  any  time  within  thirty  days  next  preceding  the 
levy  of  execution  or  attachment,  when  it  appears,  by  the  debtor's 
affidavit,  or  otherwise,  that  such  earnings  are  necessary  for  the 
use  of  his  family,  residing  in  this  state,  supported  in  whole  or  in 
part  by  his  labor;  but  where  debts  are  incurred  by  any  such  per- 
son, or  his  wife  or  family,  for  the  common  necessaries  of  life,  or 
have  been  incurred  at  a  time  when  the  debtor  had  no  family, 
residing  in  this  state,  supported  in  whole  or  in  part  by  his  labor, 
the  one-half  of  such  earnings  above  mentioned  is  nevertheless  sub- 
ject to  execution,  garnishment,  or  attachment  to  satisfy  debts  so 
incurred ; 

11.  The  shares  held  by  a  member  of  a  homestead  association 
duly  incorporated,  not  exceeding  in  value  one  thousand  dollars 
if  the  person  holding  the  shares  is  not  the  owner  of  a  homestead 
under  the  laws  of  this  state; 

12.  All  the  nautical  instruments  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  vessel; 

13.  All  fire-engines,  hooks-and-ladders,  with  the  carts,  trucks 
and  carriages,  hose,  buckets,  implements,  and  apparatus  thereunto 
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appertaining,  and  all  furniture  and  uniforms  of  any  fire  company 
or  department  organized  under  the  laws  of  this  state ; 

14.  All  arms,  uniforms,  and  accouterments  required  by  law  to 
be  kept  by  any  person,  and  also  one  gun,  to  be  selected  by  the 
debtor; 

15.  All  courthouses,  jails,  public  offices,  and  buildings,  lots, 
grounds,  and  personal  property,  the  fixtures,  furniture,  books, 
papers  and  appurtenances  belonging  to  the  jail  and  public  offices 
belonging  and  appertaining  to  any  county  of  this  state;  and  all 
cemeteries,  public  squares,  parks,  and  places,  public  buildings,  town 
halls,  markets,  buildings  for  the  use  of  the  fire  departments  and 
military  organizations,  and  the  lots  and  grounds  thereto  belonging 
and  appertaining,  owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament,  or  public 
use,  or  for  the  use  of  any  fire  or  military  company  organized  under 
the  laws  of  this  state ; 

16.  All  material,  not  exceeding  one  thousand  dollars  in  value, 
purchased  in  good  faith  for  use  in  the  construction,  alteration,  or 
repair  of  any  building,  mining  claim  or  other  improvement,  as 
long  as  in  good  faith  the  same  is  about  to  be  applied  to  the  con- 
struction, alteration,  or  repair  of  such  building,  mining  claim,  or 
other  improvement; 

17.  All  machinery,  tools  and  implements,  necessary  in  and  for 
boring,  sinking,  putting  down  and  constructing  surface  or  artesian 
wells;  also  the  engines  necessary  for  operating  such  machinery, 
implements,  tools,  etc.,  also  all  trucks  necessary  for  the  trans- 
portation of  such  machinery,  tools,  implements,  engines,  etc. ;  pro- 
vided, that  the  value  of  all  the  articles  exempted  under  this  sub- 
division shaU  not  exceed  one  thousand  dollars; 

18.  All  moneys,  benefits,  privileges,  or  immunities  accruing  or 
in  any  manner  growing  out  of  any  life  insurance,  if  the  annual 
premiums  paid  do  not  exceed  five  hundred  dollars,  and  if  they 
exceed  that  sum,  a  like  exemption  shall  exist  which  shall  bear  the 
same  proportion  to  the  moneys,  benefits,  privileges,  and  immuni- 
ties so  accruing  or  growing  out  of  such  insurance  that  said  five 
hundred  dollars  bears  to  the  whole  annual  premiums  paid; 

19.  Shares  of  stock  in  any  building  and  loan  association  to  the 
value  of  one  thousand  dollars; 
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20.  All  money  received  by  any  person,  a  resident  of  the  state, 
a  pension  from  the  United  States  government,  whether  the  same 
shall  be  in  the  actual  possession  of  such  pensioner,  or  deposited, 
loaned  or  invested  by  him. 

No  article,  however,  or  species  of  property  mentioned  in  this 
section,  is  exempt  from  execution  issued  upon  a  judgment  recov- 
ered for  its  price,  or  upon  a  judgment  of  foreclosure  of  a  mort- 
gage or  other  lien  thereon.* 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
690;  (Nev.)  Cutting's  Comp.  Laws, 
sec.  3316;  (Ariz.)  Rev.  Stats.  1901, 
sec.  2568;  (N.  D.)  Rev.  Codes  1905, 
sec.  8456;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2395;  (Or.)  Lord's 
Oregon  Laws,  sec.  227;  (Wash.)  R. 
&  B.  Codes,  sees.  528-572;  (Idaho) 
Rev.  Codes,  sec.  4480;  (S.  D.)  Comp. 
Laws  1910,  sec.  345,  p.  382;  (Utah) 
Comp.  Laws  1907,  sec.  3245;  (Wyo.) 
Comp.  Stats.  1910,  sees.  4761-4765; 
(Okl.)  Comp.  Laws  1909,  sec.  6426; 
(Kan.)  Dassler's  Gen.  St«its.  1909, 
sec.  6526;  (Colo.)  Mills'  Ann.  Stats. 
1905,  sees.  1485-1490;  Dove  v. 
Nunan,  62  Cal.  399,  400;  McCue  ▼. 
Tunstead,  3  Pac.  863;  Paulson  v. 
Nunan,  64  Cal.  290,  291,  30  Pac. 
845 ;  McCue  v.  Tunstead,  65  Cal.  506, 
507,  4  Pac.  510;  Keybers  v.  Mc- 
Comber,  67  Cal.  395,  400,  7  Pac. 
838;  In  re  Baldwin,  71  Cal.  74,  77, 
78,  12  Pac.  74;  Paulson  v.  Nunan, 
72  Cal.  243,  244,  13  Pac.  626;  Win- 
terhalter  v.  Workmen's  G.  F.  Assn., 
75  Cal.  245,  249,  17  Pac.  1;  Murphy 
V.  Harris,  77  Cal.  194,  195,  19  Pac. 
377 ;  Cowan  v.  Creditors,  77  Cal.  403, 
404,  11  Am.  St.  Rep.  294,  19  Pac. 
755;  Stanton  v,  French,  83  Cal.  194, 
196,  23  Pac.  355;  In  re  McManus, 
87  Cal.  292,  293,  22  Am.  St.  Rep.  250, 
25  Pac.  413,  10  L.  R.  A.  567;  Bates 
V.  Santa  Barbara  Co.,  90  Cal.  543, 
646,  27  Pac.  438;  Stanton  v.  French, 
01   CaL   274,  276,  25   Am.   St.   Rep. 


174,  27  Pac»  657;  Gaylord  v.  Place, 
98  Cal.  472,  479,  33  Pac.  484;  In  re 
Robb,  99  Cal.  202,  203,  31  Am.  St. 
Rep.  48,  33  Pac.  890;  In  re  Mitchell, 
102  Cal.  534,  536,  36  Pac.  840;  Es- 
tate of  Klemp,  119  Cal.  41,  42,  63 
Am.  St.  Rep.  69,  50  Pac.  1062,  39 
L.  R.  A.  340;  EsUte  of  Miller,  121 
Cal.  353,  354,  53  Pac.  906;  Spence  v. 
Smith,  121  Cal.  536,  538,  66  Am.  St. 
Rep.  62,  53  Pac.  653;  Risdon  I.  &  L. 
Works  v.  Citizens'  T.  Co.,  122  CaL 
94,  97,  68  Am.  St.  Rep.  25,  54  Pac. 
529;  Estate  of  Slade,  122  Cal.  434, 
436,  439,  55  Pac.  158;  Estate  of 
Brown,  123  Cal.  399,  401,  69  Am.  St. 
Rep.  74,  55  Pac.  1055;  Gray  ▼. 
Brunold,  140  Cal.  615,  623,  74  Pac. 
303;  Ruperich  v.  Baehr,  142  Cal.  190, 
195,  75  Pac.  782;  Holmes  v.  Marshall, 
145  Cal.  777,  778^  79  Pac.  534; 
Howell  V.  Boyd,  84  Pac.  315;  Bnisie 
▼.  Griffith,  34  Cal.  302,  305,  91  Am. 
Dec.  695;  Robert  v,  Adams,  38  Cal. 
383,  99  Am.  Dec.  413. 

Idaho. — Gans  v.  Steele,  7  Idaho, 
143,  61  Pac.  286;  Kindall  v.  Lincoln 
Hdw.  &  Imp.  Co.,  8  Idaho,  664,  70 
Pac.  1056;  Coey  v.  Cleghom,  10 
Idaho,  166,  79  Pac.  72;  O'Connor  v. 
Langdon,  3  Idaho,  61,  26  Pac.  659; 
Cleveland  v.  Andrews,  5  Idaho,  65, 
46  Pac.  1025;  Elliott  ^.  Hall,  3  Idaho, 
421,  35  Am.  St.  Rep.  285,  31  Pac. 
796;  Roth  v.  Duvall,  1  Idaho,  149. 

Utah. — Emery  Co.  v.  Burresen,  14 
Utah,  328,  47  Pac.  91;   Kirkman  t. 
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Bird,  22  "Utah,  100,  61  Pac.  338;  In      Pac.  975;  Gray  ▼.  Denhalter,  17  Utah, 

re  Parmer'i  Estate,  17  Utah,  80,  53      8^2, 63  Pac.  976. 

Pac.  972 ;  SneU  ▼.  Crowe,  3  Utah,  26,  ^»  *<>  ^^o  »'«  'Oaborere,"  see  note, 

K  T>«^    Koo     a  «ij'  All     J    oo       SI  -Aju.  Dec.  419,  420. 

5  Pac.  522:   Spaldinff  v.  AUred,  23  ,  ,  ,         .. 

'     *^         *  '  Ab    to    **team,"    horse,"    "wagon," 

Utah,  354,  64  Pac.  1100;  Hamner  t.      .^^^ „    .^^„^^,„    ^tc,    see    mono- 

BaUantyne,    16    Utah,    436,    52    Pac.      graphic  notes.  45  Am.  Dec.  255,  256; 
770;  Post  ▼.  Foot,  18  Utah,  235,  64      53  Am.  Bep.  768-771. 

§  1953.   What  Insurance  Moneys  are  Exempt. 

The  words  ** exempt  from  execution"  mean  exempt  from  any 
execution,  and  the  exemption  of  insurance  moneys  extends  not 
only  against  those  of  persons  whose  lives  are  insured  and  who 
pay  the  premium  requisite  to  procure  and  keep  it  in  force^  but 
continues  after  the  death  and  in  favor  of  the  beneficiary,  as  ex- 
emption was  clearly  intended  to  apply  to  moneys  coming  from 
life  insurance  to  the  hands  of  the  beneficiary.^ 

1  Holmes  v.  Marshall,  145  Cal.  777,  779,  79  Pac.  534;  Kerr's  Cjc.  C.  C.  P., 
see.  690. 

§  1964.    Earnings  of  Debtor  Only  Exempt  Where  No  Family. 

The  provisions  contained  in  subdivision  10^  are  not  applicable 
in  setting  aside  property  exempt  from  execution  where  there  is 
no  family .2 

1  See  Kerr's   Cyc.   C.  C.  P.,  sec.  *  WJnterhalter   v.   Workmen's   G. 

690.  F.  Assn.,  7&  Cal.  245,  249,  17  Pac.  1. 

§  1956.   Homestead  Exemption  is  Statutory  Bight. 

A  homestead  exemption  is  purely  a  statutory  right  limited  by 
statutory  conditions,  and  the  court  cannot  impose  restrictions 
upon  the  right  of  the  creditor  to  enforce  the  sale  in  addition  to 
those  imposed  by  statute.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Lean  v.  Oivens,  146  Gal.  739,  744, 
81  Pac.  128. 

§  1956.   Homestead  Exemption  is  Conditional,  When. 

A  levy  on  property  subject  to  homestead  exemption  is  imposed 
on  the  property  conditionally!  to  become  absolute  in  the  event 


§§  1957-1959  hillteb's  justices'  codb.  782 

that  it  is  determined  in  the  manner  prescribed  by  the  Civil  Code^ 
that  an  excess  exists.' 

1  Kerr's  Civ.  Code,  sees.  1245-  743,  81  Pac.  128.  See  Kerr's  Cyc.  C. 
1261.  C.  P.,  sec.  690. 

2  Lean   v.   Givens,    146   Cal.   739, 

§  1957.    When  Homestead  is  Subject  to  Execution. 

The  homestead  is  exempt  from  execution  or  forced  sale  except  in 
satisfaction  of  judgments  obtained: 

1.  Before  the  declaration  of  homestead  was  filed  for  record,  and 
which  constitute  liens  upon  the  premises. 

2.  On  debts  secured  by  mechanics,  contractors,  subcontractors, 
artisans,  architects,  builders,  laborers  of  every  class,  materialmen's 
or  vendors'  liens  upon  the  premises. 

3.  On  debts  secured  by  mortgages  on  the  premises,  executed  and 
acknowledged  by  husband  and  wife,  or  by  an  unmarried  claimant. 

4.  On  debts  secured  by  mortgages  on  the  premises,  executed 
and  recorded  before  the  declaration  of  homestead  was  filed  for 
record.* 

1  See  Kerr's  Cje.  Civ.  Code,  sees.  1240,  1241. 

§  1958.  Subsequent  Homestead  Defeats  Prior  Attachment  or 
Execution  Lien. 
A  homestead  right  subsequently  acquired  to  an  attachment  lien 
defeats  such  lien,  and  a  levy  of  execution  where  the  judgment  has 
not  become  a  lien  by  the  filing  of  an  abstract  thereof  with  the  county 
recorder,  in  like  manner  does  not  have  the  effect  of  preventing  the 
premises  from  being  impressed  with  a  homestead  character  at  any 
time  before  the  sale.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  v.  Harris,  54  Cal.  81;  Sullivan  v. 
690;  Beaton  v.  Reid,  111  Cal.  484,  Hendrickson,  54  CaL  25S;  Wilson  ▼. 
487,   44   Pac.   167.    See   McCracken      Madison,  58  CaL  L 

§  1959.     Same,  Where  Excess  in  Value  Over  Homestead  Exemp- 
tion. 
The  levy  of  an  execution  upon  land  where  the  judgment  is  not 
a  lien  creates  a  lien  on  the  land  from  that  date,  which  will  charge 
whatever  interest  in  the  land  is  or  may  be  made,  subject  to  exe- 
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cution,  including  the  excess  in  value  of  the  homestead  property 
over  the  homestead  exemption.^ 

1  See  Kerr's   Cyc.   C.   C.   P.,  sec.  Pac.    167;    Lehnliardt    ▼.    Jennings, 

690;   Lean  v.   Givens,   146  Cal.   739,  119   Cal.   195,  48   Pac.   56,  51   Pac. 

742,    81    Pac.    128.     See    Blood    v.  195;    Summerville    v.   Stockton    M. 

Light,  38  Cal.  657,  99  Am.  Dec.  441;  Oo.,  142  Cal.  529,  540,  76  Pac.  243. 
Beaton    y.   Beid,    111    Cal.    486,   44 

§  1960.    Oovermnent  Homestead. 

Land  taken  as  a  government  homestead  is  not  liable  for  any 
debt  of  a  homestead  claimant  contracted  prior  to  the  issuance  of 
patent.^ 

A  federal  homestead,  like  a  state  homestead,  does  not  revive 
the  character  and  exemption  as  such  upon  a  subsequent  repurchase 
by  the  original  holder  by  whom  it  had  been  sold.^ 

1  See   Kerr's   Cyc.   C.  C.  P.,  sec.  2  Delany  v.  Knapp,  111  Cal.  165, 

690;  Delany  v.  Knapp,  111  Cal.  165,  169,  52  Am.  St.  Bep.   160,  43  Pac. 

168,  52  Am.  St.  Bep.  160,  43  Pac*  598.    See  Herbert  v.  Mayer,  42  La. 

598.  Ann.  839,  8  South.  590. 

§  1961.  Mechanic  to  be  Entitled  to  Exemption  Does  not  Have 
to  be  Journeyman. 
The  law  does  not  require  that  a  mechanic  shall  be  employed  as  a 
journeyman  in  order  to  be  entitled  to  exemption ;  nor  is  the  phrase 
''necessary  to  carry  on  his  trade'*  used  in  such  strict  sense  that  be- 
cause some  journeyman  machinist  can  get  employment  with  a 
manufacturer  who  will  supply  the  instrument,  therefore  it  is  not 
necessary  to  the  trade  within  the  meaning  of  the  statute.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  In  re  Bobb,  99  Cal.  202,  203,  31  Am. 
St.  Bep.  48,  33  Pac.  890. 

§  1962.    Tools  Habitually  Used  in  Trade. 

A  lathe  which  is  necessary  to  carry  on  the  business  of  a  mechanic 
and  machinist,  which  costs  about  two  hundred  and  fifty  dollars  and 
which  is  run  by  man  power,  is  a  tool  ordinarily  and  necessarily 
used  by  mechanics  in  their  trade,  and,  as  such,  is  exempt.^ 

1  See  Kerr's  Cyc.  C.  C.  P.^  see.  690;  In  re  Bobb,  99  Cal.  202,  203,  31  Am. 
St.  Bep.  48,  33  Pac.  890. 
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§  1963.   Printing  Presses,  etc. 

Printing-presses  operated  by  steam,  paper-cutting  machine,  etc., 
where  regarded  as  tools  or  implements  of  a  printer,  are  exempted 
so  far  as  such  tools  or  implements  are  necessary  to  carry  on  his 
trade,  and  not  all  that  he  may  have  acquired  and  used  in  his  busi- 


ness.^ 


1  Se«  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  In  re  Mitchell,  102  Cal.  534,  536,  36 
Pac.  840. 

§  1964.    Money  to  Purchase  Sufficient  Provisions,  When  and 
When  not  Exempt. 

Money  "with  which  to  purchase  provisions  sufficient  for  family 
use  for  three  months  is  not  exempt  under  the  statute.  But  where 
the  money  has  been  used  in  good  faith  for  that  purpose  before  the 
parties  are  called  upon  to  account  for  it,  and  the  amount  is  no  more 
than  would  reasonably  be  required  to  support  a  family  for  three 
months,  a  claim  to  exemption  will  be  sustained.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Gray  v.  Brunold,  140  Cal.  615,  624, 
74  Pac.  303. 

§  1965.    Franchises,  Exemption  of. 

The  principle  as  well  as  the  policy  of  law  is  to  subject  every 
species  of  property  of  the  judgment  debtor  to  payment  of  his 
debts,  and  no  species  of  property  is  exempt  except  such  as  is 
especially  exempted  by  law.* 

The  quality  of  exemption  from  execution  which  pertains  to  a 
franchise  of  a  street  railway  corporation  does  not  extend  also  to 
the  property  such  as  cars,  trucks,  electric  goods  and  supplies, 
fireproof  safe,  etc.,  used  in  the  business  of  operating  the  line  of 
street  railway;  and  such  property  is  subject  to  attachment  and 
execution  in  like  manner  as  other  property  not  exempt  by  statute,^ 

1  Pacific  Bank  t.  Bobinson,  57  CaL  Pac.  892;  Gregory  t.  Blanchard,  98 
520,  40  Am.  Bep.  120.  Cal.    311,   33   Pac.    199.    See   Kerr's 

2  Bisdon  L.  &  L.  Co.  T.  Middleton,  Cyc.  Civ.  Code,  sec.  388.. 
23  Cal.  551,  15  Am.  St.  Bep.  76,  22 

§  1966.   Partnership  Property  not  Exempt 

Partnership  property  is  not  exempt,  and  where  a  partner  desires 
to  form  a  partnership  and  combine  his  means  with  those  of  one 
or  more,  he  must  take  precaution  to  retain  exclusive  ownership  of 
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tools  and  implements,  allowing  the  use  of  them  to  his  associates,  or 
he  will  lose  entirely  the  benefit  of  statutory  exemptions  as  to  that 
kind  of  property.* 

1  See  Kerr's  Cye.  C.  G.  P.,  sec.  (see  cases  cited  in  decision  holding 
690;  Cowan  t.  Gieditors,  77  Gal.  403,  this  doctrine  is  supported  by  pre- 
407, 11  Am.  St.  Bep.  2M,  19  Pae.  755      ponderance  of  authority). 

§  1067.    Patent  Bight  not  Exempt. 

A  patent  right,  not  being  exempt  from  seizure  and  sale  by  laws 
of  the  state,  upon  proper  authority  is  liable  to  execution.^ 

A  patent  right  cannot  be  advertised  and  sold  under  common  exe- 
cution; there  is  no  way  in  which  it  can  be  levied  upon,  and  mere 
advertising  and  sale  of  it,  upon  notice,  would  convey  nothing  to  the 
purchaser.' 

1  Pacific    Bank    v.    Bobinson,    57  2  Peterson  v.  Sheriff  of  San  Fran- 
Gal.  520,  525,  40  Am.  Bep.  120.    See  cisoo,  115  Gal.  211,  213,  46  Pac.  1060. 
Barnes'  ▼.  Morgan,  3  Hun  (N.  Y.),  See  Garver  v.  Peck,  131  Mass.  291; 
703;  Stephens  v.  Gady,  55  U.  S.  (14  Kerr's  Cyc.  C.  G.  P.,  sec.  690. 
How.)  528,  529,  14  L.  ed.  528.    See 
Kerr's  Gyc.  G.  0.  P.,  sec.  690. 

§  1968.    Proper  Method  of  Levying  Execution  on  Patent  Sight. 

A  patent  right  is  a  thing  created  entirely  by  federal  legislation. 
It  is  a  personal  favor  or  monopoly,  granted  to  a  particular  person 
by  the  United  States  government.  It  cannot  be  transferred  to  an- 
other person  except  in  the  manner  provided  under  United  States 
laws,  and  that  is  by  assignment.  If  the  creditor  of  patentee  can 
have  patent  right  subjected  to  satisfaction  of  his  judgment,  it  can 
be  done  only  by  the  courts  of  equity  acting  in  personam  and  com- 
pelling patentee  to  make  an  assignment.^ 

1  Peterson  y.  Sheriff  of  San  Francisco,  115  Gal.  211,  213,  46  Pae.  1060. 
See  Kerr's  Gye.  G.  G.  P.,  sec.  690. 

§  1968.   An  Improved  Instrument  not  Excluded  from  Exemption. 

There  is  no  ground  for  excluding  an  implement  from  the  oper- 
ation of  the  statute  because  it  is  an  improvement,  and  supplants 
the  former  instrument  used  with  more  effectiveness  for  the  same 
purpose.^ 

1  See  Kerr's  Gyc.  G.  G.  P.,  sec.  42,  63  Am.  St.  Rep.  69,  50  Pae.  1062, 
690;  Estate  of  Klemp,  119  Gal.  41,      39  L.  B.  A.  340. 
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§  1970.    To  Claim  Exemption  on  Horses,  What  mnst  Show. 

In  order  to  entitle  the  party  to  a  claim  of  two  horses  as  exempt 
from  execution,  except  when  owned  by  a  judgment  debtor  engaged 
in  husbandry,  he  must  show  that  he  is  a  cartman,  drayman,  truck- 
man, huskster,  peddler,  hackman,  teamster,  or  other  laborer,  and 
that  he  habitually  earns  his  living  by  use  of  such  horses,  etc.^ 

1  See  Kerr'b  Cyc.  C.  C.  P.,  sec.  400.  See  Brusie  v.  Griffith,  34  Cal. 
090;    Dove   v.   Nunan,   62   Cal.   399,      302,  307,  91  Am.  Dec.  695. 

§  1971.    "Other  Laborer/'  Meaning  of. 

By  "other  laborer"  is  meant  one  who  labors  by  and  with  the 
aid  of  his  team,  and  not  by  the  aid  of  pick  and  shovel,  or  anvil, 
or  lapstone,  or  jack-plane,  or  yardstick.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  Bee.  690;  Brusie  v.  Griffith,  34  Cal.  302,  307, 
91  Am.  Dec.  695. 

§  1972.   A  Hackman  Claiming  Exemption  of  Horses,  Bight  of. 

It  is  not  necessary  that  a  party  claiming  exemption  of  horses 
by  reason  of  his  being  a  hackman  and  using  same  in  his  business 
as  such  should  be  actually  using  the  property  at  time  of  the  seizure. 
It  is  sufiBcient  if  he  is  engaged  in  such  business  as  a  means  of  liveli- 
hood, even  though  the  horses  are  at  the  time  of  seizu)re  at  pasture 
temporarily  and  the  hack  undergoing  repairs.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Forsyth  v.  Bower,  54  Gal.  639,  640. 


§  1973.    Habitual  Use  of  Horses,  When  Material. 

The  question  as  to  whether  the  claimant  of  exemption*  is  or  is 
not  a  peddler,  hahiiually  earning  his  living  by  use  of  horses 
claimed  as  exempt,  is  a  material  issue  in  the  case. 


1  Paulson  y.  Nunan,  64  Cal.  290, 
291,  30  Pac.  845;  Murphy  v.  Harris, 
77  Cal.  194,  195,  19  Pac.  377.      ' 

The  fact  that  a  person  with  his 
wife  conducted  a  bakery  upon  a  limi- 
ted scale  and  sold  bread  at  the  shop, 
whil<^  he  daily  peddled  bread  through- 
out the  town  and  at  the  railroad  de- 
pot upon  the  arrival  of  trains,  was 
held  not  to  deprive  him  of  his  rights 
as  a  peddler  under  the  statute:  See 
Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Stanton 


V.  French,  91  Cal.  274,  277,  25  Am. 
St.  Bep.  174,  27  Pac.  657. 

Six  days  after  the  levy  claimant 
gave  notice  to  the  officer  that  he 
claimed  two  horses  and  their  har- 
ness as  exempt  from  execution;  held, 
that  this  notice,  in  absence  of  show- 
ing to  the  contrary  was  within  a 
reasonable  time:  See  Kerr's  Cye.  C. 
C.  P.,  sec.  690;  Keybers  v.  McCom- 
ber,  67  Cal.  395,  400,  7  Pac.  83S. 
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§  1974.   Farming  Utensils,  Meaning  of. 

The  legislature  meant  by  the  words,  *'the  farming  utensils  or 
implements  of  husbandry  of  the  judgment  debtor,"  such  utensils 
or  implements  as  are  intended  and  used  by  the  farmer  in  conduct- 
ing his  own  farming  operations;  and  it  was  not  intended  that  all 
farming  machinery  which  the  farmer  may  own  should  be  exempt, 
for  while  he  may  use  it  to  a  small  extent  on  his  own  land,  he 
may  use  it  chiefly  by  renting  it  out  or  in  doing  work  on  others' 
farms  for  hire.^ 

1  See  Kerr's   Cyc.   C.   C.   P.,   sec.  Kerr's   Cyc.   C.   C.   P.    relates   exclu- 

690;  In  re  Baldwin,  71  Cal.  74,  78,  sivelj  to  persons  engaged  in  farming: 

12  Pac.  74.  See  Kerr's  Cyc.  G.  C.  P.,  sec.  690; 

A  stallion  not  nsed  as  a  work-horse  Murphy  v.  Harris,  77  Gal.  194,  195, 

on  the  farm  is  not  exempt  from  exe-  99  Pac.  377.     See  Brusie  v.  Griffith, 

eution:  Bobert  v.  Adams,  38  Gal.  383,  34  Gal.  302,  305,  91  Am.  Dec.  695; 

384,  99  Am.  Dec.  413.  Howell  v.  Boyd  (Gal.  App.,  Dec.  15, 

Subdivision    3    of    section    690    of  1905),  84  Pac.  315. 

§  1975.   Exempt  Property  is  Question  of  Legislative  Policy. 

The  subject  of  exemptions  is  one  of  legislative  policy ;  and  unless 
the  legislature  shall  see  fit  to  limit  the  instruments  of  husbandry 
which  shall  be  exempt,  either  by  enumeration  or  by  restriction 
pla<;ed  on  value,  the  court  has  no  warrant  to  eliminate  from  the 
statute  anything  which  is  clearly  within  its  terms.* 

1  See  Kerr's  Gyc.  G.  G.  P.,  sec.  43,  63  Am.  St.  Bep.  69,  50  Pac.  1062, 
690;  Estate  of  Klemp,  119  Cal.  41,      89  L.  B.  A.  340. 

§  1976.   Character  of  Exemption  Question-  of  Legislative  Policy. 

The  character  and  amount  of  property  to  be  exempted  is  purely 
a  question  of  legislative  policy,  and  where  the  legislature  has  deter- 
mined that  farming  utensils  and  implements  of  husbandry  of  the 
judgment  debtor  shall  be  exempt,  the  court  is  not  authorized  to 
refuse  exemption  because,  in  its  opinion,  they  are  not  necessary 
for  the  judgment  debtor,  or  because  farming  operations  are  carried 
on  on  a  greater  scale  than  the  court  deems  necessary.^  r 

1  See  Kerr's  Gyc.  G.  G.  P.,  sec.  690;  Spence  v.  Smith,  121  Cal.  536,  538, 
66  Am.  St.  Bep.  62,  53  Pac.  653. 

§  1977.    "Farming  Utensils"  Include  Combined  Harvester. 

The  exemption  providing  that  farming  utensils  or  implements 
of  husbandry  of  the  judgment  debtor  are  exempt  includes  a  com- 
bined harvester  worth  the  sum  of  three  hundred  dollars.^ 
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1  See  Kerr's  Cye.  C.  C.  P.,  lee.  L.  B.  A.  340;  Spence  t.  Smith,  121 
690;  Estate  of  Klemp,  119  Cal.  41,  Cal.  536,  538|  66  Am.  St.  Bep.  62, 
63  Am.  St.  Bep.  69,  50  Pac.  1062,  39      53  Pac.  653. 

§  1978.    Farming  Utexudls  Do  not  have  to  be  Used  Exclasively  in 
Debtor's  Vocation. 

A  debtor  is  not  required  to  use  exempt  farming  implements  or 
property  exclusively"  in  his  vocation.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Spence  t.  Smith,  121  Cal.  536,  539, 
66  Am.  St.  Bep.  62,  53  Pac.  653. 

§  1979.   Exempt  Horses  Only  Used  in  Husbandry. 

The  code  is  restrictive  as  to  number  and  use  of  horses  used 
in  husbandry.  Exemption  of  two  horses  is  allowed  by  the  code  if 
the  same  be  used  in  husbandry,  the  value  and  sex  of  which  are  im« 
material.* 

1  See  Kerr's  Cye.  C.  C.  P.,  sec  690;  McCue  ▼.  Tunstead,  65  Cal.  506,  507, 
4  Pac.  510. 

§  1980.   When  Horses  are  Exempt,  Test  of. 

Horses,  in  order  to  be  exempt,  need  not  necessarily  be  devoted 
exclusively  to  the  purposes  of  husbandry.  They  are  exempt  be- 
cause owned  by  a  judgment  debtor  engaged  in  husbandry.* 

«  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  McCue  v.  Tunstead  (Cal.,  May  19, 
1884),  3  Pac.  863,  864. 

§  1981.    No  Limit  to  Amount  of  Land  Debtor  may  Cultivate. 

The  state  has  fixed  ^no  limit  to  the  amount  of  land  which  the 
judgment  debtor  may  cultivate  by  farming,  and  if  farming  uten- 
sils which  he  has  are  necessary  for  the  proper  cultivation  of  his 
land,  they  are  exempt  from  execution,  irrespective  of  whether  he 
would  need  them  for  cultivating  a  smaller  tract  or  not;  and  the 
property  consisting  of  farming  utensils  comprising  threshing  out- 
fit of  the  value  of  four  hundred  and  sixty  dollars,  and  other  farm- 
ing implements  of  the  value  of  one  hundred  and  ninety  dollars, 
sufficient  to  cultivate  a  farm  of  over  two  thousand  acres  of  land, 
are  exempt  from  execution  where  the  statute  has  placed  no  limita- 
tion upon  the  amount  of  land  which  may  be  farmed  by  the  debtor, 
or  upon  the  utensils  or  implements  needed  or  used  by  the  farmer 
in  conducting  his  own  farming  operations.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  690;  Spence  v.  Smith,  121  Cal.  536,  538, 
66  Am.  St.  Bep.  62,  53  Pac.  653. 
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§  1982.    Washington— Exemption  of  Wages  and  Family  Neces- 
saries. 

Current  wages  or  salary  to  the  amount  of  one  hundred  dollars 
($100.00)  for  personal  services  rendered  by  any  person  having  a 
family  dependent  upon  him  for  support,  shall  be  exempt  from  gar- 
nishment, and  where  it  appears  upon  the  trial,  or  by  answer  of  the 
garnishee,  when  not  controverted  as  hereinafter  provided,  that  the 
garnishee  is  indebted  to  the  defendant  for  such  current  wages  or 
salary  for  an  amount  not  exceeding  one  hundred  dollars  ($100.00), 
the  garnishee  shall  be  discharged  as  to  such  indebtiedness :  Pro- 
vided, that  if  the  garnishment  be  founded  upon  a  debt  for  actual 
necessaries  furnished  to  the  defendant  or  his  family  or  his  de- 
pendents, no  exemption  shall  be  allowed  in  excess  of  ten  dollars 
($10.00)  out  of  each  week's  wages  or  salary,  whether  said  wages 
or  salary  are  paid,  or  to  be  paid,  weekly,  bi-weekly,  monthly  or 
at  other  intervals,  and  whether  there  be  due  the  defendant  wages 
for  one  week  or  a  longer  period:  Provided,  however,  that  said 
exemption  shall  in  no  event  be  allowed  out  of  wages  or  salary  for 
a  longer  period  than  four  (4)  consecutive  weeks:  And  provided 
further,  that  no  money  due  or  earned  as  wages  or  salary  shall  be 
exempt  from  garnishment  in  lieu  of  any  other  property.  The  pro- 
visions of  this  section  shall  apply  to  actions  in  the  superior  court  or 
before  justice  of  the  peace,  and  shall  govern  exemptions  of  wages  or 
salary  to  the  exclusion  of  all  other  statutes  or  parts  of  statutes.^ 

1  R«m.  &  Bal.  Ann.  Codes  k  Stats.,  sec.  703. 

§  1982a.    Oregon— Exemption  of  Wages. 

Earnings  not  exceeding  $75  for  personal  services  within  thirty 
days  before  process  shall  be  exempt  from  the  effect  of  such  process 
when  such  earnings  are  necessary  for  the  use  of  the  family  of  the 
wage-earner ;  except  when  the  debt  is  incurred  for  family  expenses, 
fifty  per  centum  of  such  earnings  shall  be  subject  to  such  attach- 
ment, execution,  garnishment,  or  other  process.^ 

1  Lord's  Or.  Laws,  sec.  228. 

§  1982b.    Colorado — Exemption  of  Wages. 

Sixty  per  cent  of  the  amount  due  for  wages  or  earnings  of  any 
debtor  who  is  the  head  of  a  family  or  wife  of  such  head  shall  be 
exempt  from  process  affecting  the  same ;  but  if  the  wages  do  not 
exceed  five  dollars  per  week,  that  amount  shall  be  exempt  in  any 
case.^ 

1  (Colo.)  Bev.  Stats.,  sec.  3630. 
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EXECUTION  SALES. 

i  1983.  Sale  or  eosTeyance  under  execution  paases  what  title. 

§  1984.  Justices  to  receive  all  moneys  collected  and  pajr  same  to  partiei. 

8  1985.  All  sales  must  be  made  when. 

I  1986.  Sheriif  cannot  sell  at  private  sale. 

S  1987.  Notice  of  sale  of  perishable  property, 

S  1988.  Notice  in  case  of  personal  property. 

f  1989.  Washington — Notice  of  sale  upon  execution. 

S  1990.  Colorado — Order  of  sale — Execution — How  sale  conducted. 

§  1991.  Notice  in  case  of  real  property. 

i  1992.  Description  of  land,  when  sufficient. 

§  1993.  Where  judgment  payable  in  specified  currency. 

§  1994.  What  penalty  for  selling  without  notice. 

§  1995.  What  party  is  aggrieved. 

§  1996.  Purchaser  at  execution  sale  is  not  aggrieved  party. 

§  1997.  An  action  for  false  return  is  what. 

8  1998.  Action  to  claim  penalty  strictly  construed. 

§  1999.  To  maintain  action,  execution  must  be  valid. 

8  2000.  When  action  accrues. 

8  2001.  Neglect  of  officer  does  not  affect  validity  of  salo. 

8  2002.  When  aggrieved  party  can  recover  forfeiture. 

8  2003.  Posting  notice  is  imperative  duty  of  constable. 

8  2004.  Sheriff's  deed  takes  effect  when,  in  the  case  of  attachment. 

8  2005.  Property  taken  within  lifetime  of  writ  may  be  sold  at  any  time. 

8  2006.  When  personalty  sold. 

8  2007.  Sale  of  real  estate. 

8  2008.  Sale  where  third  party  claims  portion  of  real  estatfr 

8  2009.  Right  of  judgment  debtor  at  sale. 

8  2010.  When  sale  must  cease. 

8  2011.  Officer  cannot  become  purchaser. 

8  2012.  Washington — Officer  not  to  buy  at  execution  sal^. 

8  2013.  Liability  of  officers  where  sale  is  set  aside  by  court. 

8  2014.  Doctrine  of  caveat  emptor  applies. 

8  2015.  Sale  of  property  in  separate  parcels  and  en  massA. 

8  2016.  Rights  of  judgment  debtor  in  foreclosure  sale. 

8  2017.  Sale  of  personalty  not  subject  to  confirmation. 

8  2018.  Duty  of  officers  where  purchaser  refuses  to  pay. 

8  2019.  Liability  of  purchaser  at  execution  sale. 

8  2020.  Complaint  against  defaulting  bidder,  when  sufficient. 

8  2021.  Right  of  officers  where  purchaser  refuses  to  pay. 

8  2022.  Sections  695  and  696  of  Code  of  Civil  Procedure  must  not  be  eoa- 

strued  against  officers. 

8  2023.  Duty  of  officers  to  deliver  personal  property. 
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9  2024.  Dutj  of  ofBeers  to  execute  certificate  of  sale  of  propertj  not  sub j  eel 

to  manual  delivery. 

S  2025.  Bight  of  purchaser  on  sale  of  real  property* 

8  2026.  Effect  of  sale  of  attached  property. 

§  2027.  Sale  of  real  property  on  execution,  and  condition. 

§  2028.  Sale  after  appeal  taken — No  title  vests. 

§  2029.  Title  of  plaintiff  purchasing  is  subject  to  what. 

9  2030.  Rents  and  profits. 

9  2031.  Bight  of  purchaser  to  possession. 

9  2032.  Party  whe  pays  more  than  his  share  may  compel  contribution. 

9  2033.  Sale  of  property  specifically  impressed  with  satisfaction  of  judgment. 

9  2034.  Where  no  special  contract  between  parties. 

9  2035.  Form  of  notice  is  between  ofiScers  and  parties  to  the  execution. 

9  2036.  Order  of  sale  not  necessary  to  authorize  sale  of  attached  property. 

§  1983.  Sale  or  Conveyance  Under  Execution  Passes  What  Title. 
A  sale  and  conveyance  under  execution  will  pass  all  interest 
held  by  a  judgment  debtor  at  the  time  of  the  levy,  and  it  is  not 
necessary  that  the  judgment  be  docketed  at  the  time  of  the  issu- 
ance.* 

1  See  Kerr's  Qyc.  C.  C.  P.,  sec.  688;  Hastings  t.  Cunningham,  39  Cal.  137, 
144. 

§  1984.    Justices  to  Receive  A31  Moneys  Collected  and  Pay  Same 
to  Parties. 

Justices  of  the  peace  must  receive  from  the  sheriff  or  constables 
of  their  county  all  moneys  collected  on  any  process  or  order  issued 
from  their  courts  respectively,  and  must  pay  the  same,  and  all 
moneys  paid  to  them  in  their  ofl5cial  capacity,  over  to  the  parties 
entitled  or  authorized  to  receive  them,  without  delay .^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  92L 


§  1985.   AU  Sales  must  be  Blade  When« 

All  sales'  of  property  under  execution  must  be  made  at  auction, 
to  the  highest  bidder,  between  the  hours  of  9  A.  M.  and  5  P.  M.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694; 
Browne  v.  Ferrea,  51  Cal.  552,  553; 
Vigoureux  v.  Murphy,  54  Cal.  346, 
351;  Carmichael  y.  McGllUvray,  57 
Cal.  8,  9,  10;  Sheehy  v.  Graves,  58 
Cal.  449,  455;  Gleason  y.  Hill,  65  Cal. 
17,  18,  2  Pac.  413;  Bank  of  Sonoma 
Co.  y.  Charles,  86  Cal.  322,  328,  24 
Pac.  1019;  Ontario  L.  &  I.  Co.  y.  Bed- 


ford, 90  Cal.  181,  185,  27  Pac.  39; 
Marston  y.  White,  91  Cal.  37,  39,  27 
Pac.  588;  Orton  y.  Brown,  113  Cal. 
561,  562,  45  Pac.  835;  Connick  y. 
Hill,  127  Cal.  162,  165,  59  Pac.  832; 
County  Bank  y.  Goldtree,  129  Cal.  160, 
164,  61  Pac.  785;  Anglo -California 
Bank  v.  Cerf^  142  CaL  303,  305,  75 
Pac.  902. 
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§  1986.  Sheriff  cannot  Sell  at  Private  Sale. 

The  sheriff  or  constable  has  no  right  to  sell  at,  nor  to  authorize 
anyone  else  to  sell  property  at,  private  sale.^ 

1  See  Kerr*!  Cye.  G.  C.  P.,  see.  694;  Bheehy  y.  Graves,  58  Cal.  449,  455. 

§  1987.    Notice  of  Sale  of  Perishable  Property. 

Before  the  sale  of  property  on  execution,  notice  thereof  must  be 
given  as  foUows: 

In  case  of  perishable  property,  by  posting  written  notice  of  the 
time  and  place  of  sale  in  three  public  places  of  the  township  or 
city  where  the  sale  is  to  take  place,  for  such  time  as  may  be  rea- 
sonable, considering  the  character  and  condition  of  the  property.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  692;  Sheehy  v.  Graves,  58  Cal.  449,  455. 

§  1988.    Notice  in  Case  of  Personal  Property. 

In  case  of  other  personal  property,  by  posting  a  similar  notice 
in  three  public  places  in  the  township  or  city  where  the  sale  is  to 
take  place,  for  not  less  than  five  days  nor  more  than  ten  days.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  692;  Lehnharclt  v.  Jennings,  119  Cal.  192, 
Kelley  v.  Desmond,  63  Cal.  517,  518;       194,  197,  48  Pae.  56,  51  Pac.  19o. 

§  1989.   Washington — ^Notice  of  Sale  npon  Execution. 

The  officer,  after  taking  goods  and  chattels  into  his  custody  by 
virtue  of  an  execution,  must,  without  delay,  give  public  notice  by 
at  least  three  advertisements,  put  up  at  three  public  places  in  the 
county,  of  the  time  and  place  when  and  where  they  will  be  ex- 
posed for  sale.  Such  notice  must  describe  the  goods  and  chattels 
taken,  and  must  be  put  up  at  least  ten  days  before  the  day  of 
sale.^ 

i  Bern,  k  Bal.  Ann.  Codes  &  Stats.,  see.  1882. 

§  1990.    Colorado—Order  of  Sale— Execution— How  Sale  Con- 
ducted. 

If  judgment  be  recovered  by  the  plaintiff  for  the  debt,  or  any 
part  thereof,  the  justice  shall  issue  an  order  of  sale  to  the  con- 
stable, directing  him  to  satisfy  such  judgment  out  of  the  proceeds 
of  the  property  attached  by  him,  so  far  as  the  same  shall  suffice. 
And  in  case  the  property  attached  be  not  sufficient  to  satisfy  such 
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judgment,  then  the  justice  shall  issue  an  execution,  as  in  other 
cases.  All  sales  under  attachment  shall  be  conducted  as  is  by 
law  provided  in  cases  of  sales  of  personal  property  under  execu- 
tion.^ 

1  (Colo.)  BeT.  StatB.  1908,  see.  3784. 

§  1991.    Notice  in  Case  of  Beal  Property. 

In  case  of  real  property,  by  posting  a  similar  notice,  particu* 
larly  describing  the  property,  for  twenty  days,  in  three  public 
places  of  the  township  or  city  where  the  property  is  situated,  and 
also  where  the  property  is  to  be  sold,  and  publishing  a  copy  thereof, 
once  a  week  for  the  same  period,  in  some  newspaper  of  general 
circulation,  printed  and  published  in  the  city  or  township,  in  which 
the  property  is  situated,  if  there  be  one,  or,  in  case  no  newspaper 
of  general  circulation  be  printed  and  published  in  the  city  or 
township,  in  some  newspaper  of  general  circulation,  printed  and 
'  published  in  the  county.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  eec.  692;      C.  I.  Trust  v.  Cadman,  101  Cal.  200, 
Raker  v.  Bucher,  100  Cal.  214,  215,      204,  35  Pac.  557. 
216,  219,  34  Pac.  654,  849;  Northern 

§  1992.    Description  of  Land,  When  Sufficient. 

The  description  of  land  in  notice  is  sufficient  where  it  conforms 
with  the  description  in  the  judgment  and  identifies  the  land  to 
be  sold.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  soc.  692;  Anglo-Californlan  Bank  r.  Cerf,  142 
Cal.  303,  307,  75  Pac.  902. 

§  1993.    Where  Judgment  Payable  in  Specified  Currency. 

When  the  judgment  under  which  the  property  is  to  be  sold  is 
made  payable  in  a  specified  kind  of  money  or  currency,  the  several 
notices  required  must  state  the  kind  of  money  or  currency  in  which 
bids  may  be  made  at  such  sale,  which  must  be  the  same  as  that 
specified  in  the  judgment.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  692. 

§  1994.   What  Penalty  for  Selling  Without  Notice. 

An  officer  selling  without  the  notice  prescribed  forfeits  five  hun- 
dred dollars  to  the  aggrieved  party,  in  addition  to  his  actual  dam- 
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ages;  and  a  person  willfully  taking  down  or  defacing  the  notice 
posted,  if  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five  hundred 
dollars.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P. 
■ec.  693;  (Nev.)  Cutting's  Comp 
Laws,  sees.  3318,  3319;  (Ariz.)  Bev 
Stats.  1901,  sec.  2570;  (Tex.)  Sayles 
Tex.  Civ.  Stats.  1897,  art.  2366 
(Or.)  Lord's  Oregon  Laws,  see.  237 
(Wash.)  R.  &  B.  Codes,  sec.  1882 
(Idaho)  Rev.  Codes,  sec.  4483 
(Utah)  Comp.  Laws  1907,  sec.  3250 
(Wyo.)  Comp.  State.  1910,  sec.  6294 
(Okl.)   Comp.  Laws  1909,  sec.  6412 


(Neb.)  Cobbey's  Ann.  Stats., 
2012,  2013;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  6512;  (Colo.)  Mills' 
Ann.  Stats.  1905,  sec.  2670;  Sheehy 
V.  Graves,  58  Cal.  449,  455;  Kellej  v. 
Desmond,  63  Cal.  517,  518;  Raker  v. 
Bucher,  100  Cal.  214,  215,  219,  34 
Pac.  654,  849;  Northern  0.  L  Trust 
T.  Cadman,  101-  Cal.  200,  204,  35  Pac. 
557;  Bellmer  v.  Blessington,  136  Cal. 
8,  68  Pac.  111. 


§  1995.    What  Party  is  Aggrieved. 

A  party  is  not  injured  or  aggrieved  unless  it  appears  that  by 
means  of  the  sale,  without  notice,  he  has  been  deprived  of  his 
property.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  693 ;  Askew  v.  Ebberts,  22  Cal.  263,  264. 

§  1996.    Purchaser  at  Execution  Sale  is  not  Aggrieved  Party. 

A  purchaser  at  an  execution  sale,  without  notice,  is  not  an  ag- 
grieved party  within  the  meaning  of  section  693  of  Kerr's 
Cyclopedic  Code  of  Civil  Procedure.  The  sale  is  either  valid  or 
invalid ;  it  passes  title,  or  it  does  not ;  if  it  be  a  nullity  and  passes 
no  title,  the  purchaser  sustains  no  injury,  and  no  right  of  action 
for  forfeiture  accrues.  If  authorized,  the  purchaser  is  entitled, 
after  the  time  for  redemption  expires,  to  his  deed,  and  may  compel 
its  execution  and  delivery.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec,  693;  Kelley  v.  Desmond,  63  Cal.  517,  518. 

§  1997.    An  Action  for  False  Return  is  What. 

An  action  for  false  return  is  simply  a  specific  name  for  one  of 
the  numerous  classes  of  actions  on  the  case.  It  is  not  an  action 
in  rem  for  the  purpose  of  canceling  or  setting  aside  the  return  in 
order  to  pave  the  way  for  another  action  for  damages,  but  is  itself 
an  action  for  damages  founded  upon  the  official  misconduct  of  the 
sheriff  or  constable.^ 

1  See  Kerr's  Cjc.  G.  C.  P.,  sec.  693;  Baker  t.  Bucher,  100  CaL  214,  210,  34 
Pac.  654,  849. 
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§  1998.   Action  to  Claim  Penalty  Strictly  Construed. 

An  action  brought  to  enforce  the  penalty  or  forfeiture  claimed 
is  to  be  strictly  construed,  and  the  plaintiff  must  show  clearly  that 
his  case  comes  within  the  statute  imposing  the  forfeiture.* 

1  See  Kerr'g  Cyc.  a  C.  P.,  gee.  693;  Askew  v.  Ebberta,  22  Cal.  263,  264. 

§  1999.    To  Maintain  Action,  Execution  must  be  Valid. 

An  action  to  recover  penalty  and  damages  for  selling  personal 
property  under  a  writ  of  execution,  without  giving  notice  required 
by  law,  implies,  and  for  its  maintenance  requires,  a  valid  execu- 
tion, and,  therefore,  the  party  cannot  contend  in  the  action  for 
damages  for  the  penalty  and  damages  thereon,  that  the  execution 
was  void.* 

1  See  Kerr's  Cjrc.  C.  C.  P.,  sec.  693;  Bellmer  y.  Blessington,  136  Cal.  3,  4,  68 
Pac.  111. 

§  2000.   When  Action  Accrues. 

An  action  for  damages  for  sale  without  notice  under  the  statute 
is  complete  as  soon  as  the  oflScer  delivers  the  certificate  of  sale  to 
the  purchaser,  at  the  execution  sale,  if  in  fact  the  sale  was  vrithout 
notice.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  693;  Baker  v.  Bucher,  100  Cal.  214,  220,  34 
Pac.  654,  849. 

§  2001.    Neglect  of  Officer  Does  not  Affect  Validity  of  Sale. 

The  neglect  of  the  officer  making  the  sale  to  give  notice  required 
by  law  does  not  affect  the  validity  of  the  sale,  but  the  party 
aggrieved  has  his  remedy  against  the  officer  for  any  injury  sus- 
tained by  reason  of  such  neglect.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  693;  Smith  y.  Randall,  6  CaL  47,  65  Am.  Dec. 
475;  Harvey  v.  Fisk,  9  Cal.  93. 

§  2002.    When  Aggrieved  Party  can  Recover  Forfeiture. 

An  aggrieved  party  can  recover  a  forfeiture  only  when  a  sale 
has  been  perfected  and  completed  by  at  least  the  payment  of  the 
purchase  money  by  the  purchaser.  He  cannot  recover  where  there 
is  an  attempted  sale  under  a  defective  notice,  by  which  nothing 
passes  and  no  right  to  the  property  vests  in  the  purchaser,  and 
where  the  purchaser  does  not  pay  the  purchase  money,  and  where 
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the  ofl5cer  afterward  rightfully  sells  the  property  after  giving 
proper  notice.* 

1  See  Kerr's  Cye.  C.  C.  P.,  see.  693;  Askew  y.  Ebbcrts,  22  Cal.  263,  264. 

§  2003.    Posting  Notice  is  Imperative  Duty  of  Constable. 

Sections  692  and  693  of  the  Code  of  Civil  Procedure  enjoin 
upon  the  sheriff  or  constable  both  the  duty  and  responsibility  of 
posting  and  publishing  the  notices  of  sale  as  prescribed,  which 
injunction  necessarily  implies  the  duty  and  responsibility  of  select- 
ing the  place  where  the  notices  are  to  be  posted  and  the  news- 
papers in  which  they  are  to  be  published,  since  they  are  not 
specified.  He  is  required  to  post  notices  in  three  public  places  in 
township,  etc.,  and  to  publish  them  in  some  newspaper  in  the 
county  once  a  week  under  heavy  penalty,  besides  his  responsibil- 
ity for  all  damages.^ 

A  requirement  of  notice  of  sale  on  an  execution  is  as  much  for 
the  benefit  and  protection  of  the  defendant  as  for  the  plaintiff.^ 

1  See  Kerr's  Cyc.  C.  C,  P.,  sec.  692;  Richardson  ▼.  Tobin,  45  Cal.  30,  31; 
Northern  C.  I.  Trust  v.  Cadman,  101  County  of  San  Mateo  v.  Maloney,  71 
Cal.  200,  204,  35  Pac.  557.  Cal.   205,    206,    12   Pac.    237;    In   re 

2  Northern  C.  I.  Trust  y.  Cadman,  CVSaUiTan,  84  Cal.  444,  24  Pae.  2S1. 
101  Cal.  200,  205,  35  Pac.  557.    See 

§  2004.  Sheriff 's  Deed  Takes  Effect  When,  in  the  Case  of  Attach- 
ment. 
The  sheriff's  or  constable's  deed  executed  in  pursuance  of  an 
execution  sale  under  a  judgment  rendered  in  an  attachment  suit 
takes  effect  from  the  date  of  the  levy  of  attachment,  if  the  levy  is 
such  as  to  create  a  lien.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694;  Porter  t.  Pico,  55  Cal.  165,  175. 

§  2005.  Property  Taken  Within  Lifetime  of  Writ  may  be  Sold  at 
Any  Time. 
Where  the  sheriff  or  constable  has  taken  property  in  the  life- 
time of  the  writ,  it  has  thereby  become  lawfully  subject  to  the 
application  in  satisfaction  of  the  judgment,  and  the  sale  may  be 
made  at  any  time  thereafter.^ 

1  Southern  Cal.  L.  Co.  t.  Ocean  (Ncv.)  Cutting's  Comp.  Laws,  sec 
Beach  H.  Co.,  supra.  See  (Cal.)  3309;  (Ariz.)  Rev.  Stats.  1901, 
Kerr's    Cyc,    C.    C.    P.,    sec.    683;      sec.     2104;     (N.     D.)     Bev,    Codes 
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1905,  Bee.  8452;  (Tex.)  Sayles'  Tez.  3^5;.  (W70.)  Comp.  Stats.  19^10,  see 

Civ.    Stats.    1897,    art.    1859;    (Or.)  6280;   (Okl.)  Comp.  Laws  1909,  seo. 

Lord's     Oregon     Laws,     sec.     2450;  6405;    (Neb.)   Gobbey's  Ann.   Stats., 

(Wash.)   H.  &  B.  Codes,  see.  1879;  sec.    2003;     (Kan.)     Dassler's    Oen. 

(Idaho)     Bev.     Codes,     see.     4472;  Stats.  1909,  sec.  6505;  (Colo.)  Kilhi' 

(S.  D.)  Comp.  Laws  1910,  see.  82,  p.  A.nn.  Stats.  1905,  sec.  2668. 
517;   (Utah)  Comp.  Laws  1907,  sec. 

§  2006.    When  Personalty  Sold. 

When  the  sale  is  of  personal  property,  capable  of  manual  de- 
livery, it  must  be  within  view  of  those  who  attend  the  sale,  and 
be  sold  in  such  parcels  as  are  likely  to  bring  the  highest  price.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694. 

§'2007.    Sale  of  Beal  Estate. 

When  the  sale  is  of  real  property,  cousisting  of  several  known 
lots  or  parcels,  they  must  be  sold  separately.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694. 

§  2008.    Sale  Where  Third  Party  Claims  Portion  of  Beal  Estate. 
When  a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such  portion  must 
be  thus  sold.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694. 

§  2009.    Bight  of  Judgment  Debtor  at  Sale. 

The  judgment  debtor,  if  present  at  the  sale,  may  also  direct 
the  order  in  which  property,  real  or  personal,  shall  be  sold,  when 
such  property  consists  of  several  known  lots  or  parcels,  or  of  arti- 
cles which  can  be  sold  to  advantage  separately,  and  the  sheriff  or 
constable  must  follow  such  directions.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694.  shaU  be  sold:  Marston  v.  White,  91 

This  section  is  applicable  to  sales  Cal.    37,  40,    27    Pac.  588.     See  On- 

nnder  a  decree   of  foreclosure  when  tario  L.  &  I.  Co.  t.  Bedford,  90   Cal. 

the  decree  is  silent  as  to  the  manner  or  18 1,  27  Pac.  39. 

order  in  which  the  separate  parcels 

§  2010.   When  Sale  must  Cease. 

After  sufiGicient  property  has  been  sold  to  satisfy  the  execution, 
no  more  can  be  sold.^ 

I  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694. 
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§  2011.    Officer  cannot  Become  Purchaser. 

Neither  the  officer  holding  the  execution  nop  his  deputy  can 
become  a  purchaser,  or  be  interested  in  any  purchase,  at  such  sale.^ 

t  See  Kerr's  Cyc.  C.  C.  P.,  aec.  694. 

§  2012.   Washington— Officer  not  to  Buy  at  Execution  Sale. 

No  officer  may  directly  or  indirectly  purchase  any  goods  or  chat- 
tels at  any  sale  made  by  him  upon  execution,  and  every  such  pur- 
chase is  absolutely  void.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1884. 

§  2013.   Liability  of  Officers  Where  Sale  is  Set  Aside  by  Court 

The  liability  of  the  sheriff  or  constable,  where  the  sfde  is  set 
aside  by  the  court,  can  only  be  for  his  failure  to  retake  the  prop- 
erty  after  the  sale  is  set  aside,  and  whether  liability  attaches  for 
such  failure  is  a  question  of  fact.^ 

1  See  Kerr's  Cye.  C.  C.  P.,  sec.  694;  Orton  v.  Browne,  113  Gal.  561,  568,  45 
Pac  835. 

§  2014.  Doctrine  of  Caveat  Emptor  Applies. 

The  doctrine  of  caveat  emptor  applies  to  execution  sales.^ 

1  See  Kerr's  G^e.  G.  G.  P.,  sec  694;  Meherin  t.  Saunders,  131  GaL  681,  689, 
63  Pac.  1084. 

§  2015.    Sale  of  Property  in  Separate  Parcels  and  En  Masse. 

The  sale  as  to  separate  parcels  en  masse  in  disregard  of  the 
requirements  of  the  statute  is  not  void,  but  only  voidable  and  sub- 
ject to  be  set  aside  on  timely  application,  and  such  sale  en  masse 
is  not  forbidden  where  parcels  cannot  be  separately  sold.  But 
while  this  rule  is  controlling  and  should  be  strictly  followed,  it 
cannot  be  held  to  apply  where  each  distinct  parcel  is  first  offered 
for  sale  separately  and  no  bids  are  received.  In  such  case  the 
property  may  then  be  offered  and  sold  as  a  whole,  and  the  sale 
will  be  upheld,  unless  other  reasons  appear  for  setting  it  aside.^ 

1  See  Kerr's  Cyc.  G.  G.  P.,  sec.  694;  Gal.  562,  553;  Vigoureux  v.  Murphy, 

Anglo-Calif  ornian  Bank  v.  Cerf,  142  54  Cal.  346,  351;  Marston  v.  White,  91 

Gal.  303,  305,  75  Pac.  902.    See  San  Gal*.  37,  27  Pac.  588 ;  Hibemia  SaT.  ft 

Francisco  t.  Pixley,  21    Gal.  56,  60;  L.  Soc.  v.  Behnke,  121  GaL  339,  53 

Blood  T.  Light,  38  Cal.  649,  654,  99  Pac.   812;   Connick  v.  Hill,  127  GaL 

Am.  Dec.  441;  Bro?me  ▼.  Perrea,  51  162,  59  Pac.  832. 
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§  2016.   Bights  of  Judgment  Debtor  in  Foreclosure  Sale. 

The  judgment  debtor  in  a  foreclosure  may  require  that  separate 
lots  or  parcels  shall  be  sold  separately,  and  may  also  direct  the 
order  in  which  they  shall  be  sold.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694;  Ontario  L.  &  I.  Co.  v.  Bedford,  90  Cal. 
181,  185,  27  Pae.  39. 

§  2017.  Sale  of  Personalty  not  Subject  to  Oonfirmation. 

A  sale  of  personalty  is  not  subject  to  confirmation  by  the  court, 
nor  has  the  execution  defendant  any  right  to  redemption.  Such 
sale  is  completed  by  the  payment  of  the  sum  bid,  and  the  purchaser 
is  then  entitled  to  the  immediate  possession  of  the  property.^ 

1  See  Kerr's  C^c.  C.  C.  P.,  sec.  694;  Orton  y.  Browne,  113  Cal.  561,  568,  45 
Pac.  835. 

§  2018.   Duty  of  Officers  Where  Purchaser  Refuses  to  Pay. 

If  a  purchaser  refuse  to  pay  the  amount  bid  by  him  for  prop- 
erty struck  off  to  him  at  a  sale  under  execution,  the  oflScer  may 
again  sell  the  property  at  any  time  to  the  highest  bidder,  and  if 
any  loss  be  occasioned  thereby,  the  officer  may  recover  the  amount 
of  such  loss,  with  costs,  from  the  bidder  so  refusing,  in  any  court 
of  competent  jurisdiction.^ 

1  Kerr's  Cyc.   C.  C.  P.,  sec.   695;  Utali.— Kershaw  t.  Dyer,  6  ntah, 

Meherin  ▼.   Saunders,   131   Cal.   681,  239,  24  Pac.  621,  21  Pac.  1000. 
687,  697,  702,  63  Pae.  1084;  Meherin 
T.  Ambrose,  54  L.  B.  A.  272. 

§  2019.  Liability  of  Purchaser  at  Execution  Sale. 

The  purchaser  at  an  execution  sale  who  pays  part  in  cash  and 
the  remainder  by  check,  and  who  thereupon  receives  a  certificate 
of  sale  from  the  officer,,  cannot  say  that  there  is  no  liability  upon 
his  part  to  pay  the  sum  covered  by  the  check.  Besides,  his  lia- 
bility in  such  a  case  is  not  merely  statutory,  but  is  a  common-law 
liability  arising  out  of  an  express  promise  to  pay,  based  upon  a 
good  and  valuable  consideration.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  695;  Meherin  v.  Saunders,  131  Cal.  681,  688, 
63  Pac.  1084. 

§  2020.    Complaint  Against  Defaulting  Bidder  When  Sufficient. 

A  complaint  in  an  action  against  a  defaulting  bidder  is  not 
required  to  aver  in  specific  terms  that  any  ''loss  was  occasioned 


§§  2021-2024  hillteb's  justices'  code.  800 

thereby"  in  the  language  of  the  statute  where  the  facts  averred, 
showing  the  amounts  bid  at  the  sale,  show  a  loss  in  difference  be- 
tween such  amounts.^ 

1  See  Kerr'B  Cyc.  C.  C.  P.,  see.  695;  JoliM  t.  Trick,  22  CaL  511,  512. 

§  2021.    Bight  of  Officers  Where  Purchaser  Refuses  to  Pay. 

When  a  purchaser  refuses  to  pay,  the  oflBcer  may,  in  his  dis- 
cretion, thereafter  reject  any  subsequent  bid  of  such  person.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  3256;  (Wyo.)  Comp.  Stats.  1910, 

sec.    696;     (Nev.)    Cutting's    Comp.  see.  5295;    (OkL)   Comp.  Laws  1909, 

Laws,  sec.  3320;  (Ariz.)  Rey.  Stats.  sec.     6416;     (Kan.)     Dassler's    Gen. 

1901,  sec.  2571;  (Idaho)  BeT.  Codes,  Stats.    1909,   sec.    6512;    Webster   ▼. 

sec.  4486;  (Jtah)  Comp.  Laws  1907,  Haworth,  8  CaL  21,  25. 

§  2022.    Sections  695  and  696  of  Oode  of  Civil  Procedure  must 
not  be  Construed  Against  Officers. 

Sections  695  and  696  must  not  be  construed  to  make  the  officer 
liable  for  any  more  than  the  amount  bid  by  the  second  or  subse- 
quent purchaser,  and  the  amount  collected  from  the  purchaser 
refusing  to  pay.* 

1  See  Kerr's  Cyc.  O.  C.  P.,  sec.  697. 

§  2023.   Duty  of  Officers  to  Deliver  Personal  Property. 

"When  the  purchaser  of  any  personal  property  capable  of  manual 
delivery  pays  the  purchase  money,  the  officer  making  the  sale  must 
deliver  to  the  purchaser  the  property,  and,  if  desired,  execute  and 
deliver  to  him  a  certificate  of  the  sale.  Such  certificate  conveys 
to  the  purchaser  all  the  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  levied.* 

1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  sec    369,    p.    387;     (Utah)     Comp. 

698;    (Bev.)    Cutting's   Comp.   Laws,  Laws  1907,  sec.  3258;   (Wyo.)  Comp. 

sec.   3320;    (Ariz.)    Bev.   Codes,   sec.  Stats.   1910,  see.  5319;    Matteneci  ▼. 

2571;    (N.  D.)   Bev.  Codes  1905,  sec.  Whelan,  123   Cal.  312,  315,  69  Am, 

7131;   (Tex.)  Sayles'  Tex.  Civ.  Stats.  St.  Bep.  60,  55  Pac.  990;  Pacific  L 

1897,  art.  2372;  (Or.)  Lord's  Oregon  Co.  v.  Boss,  131  Cal.  8,  11,  63  Pac. 

Laws,  sec.  240;  (Idaho)  Bev.  Codes,  67;  CrandaU  v.  Bleu,  13  CaL  15,  23. 
sec.  4488;   (S.  D.)  Comp.  Laws  1910, 

§  2024.    Duty  of  Officers  to  Execute  Certificate  of  Sale  of  Prop- 
erty not  Subject  to  Manual  Delivery. 

When  the  purchaser  of  any  personal  property  not  capable  of 
manual  delivery  pays  the  purchase  money,  the  officer  making  the 
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sale  must  execute  and  deliver  to  the  purchaser  a  certificate  of  sale. 
Such  certificate  conveys  to  the  purchaser  all  the  right  which  the 
debtor  had  in  such  property  on  the  day  the  execution  or  attachment 
was  levied.^ 


1  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec. 
699;  (Ariz.)  Bev.  Stats.  1901,  sec. 
2571;  (N.  D.)  Rev.  Codes  1905,  sec. 
7130;  (Tex.)  Sayles'  Tex.  Civ:  Stats. 
1897,  art.  2372;  (Or.)  Lord's  Oregon 
Laws,  sec.  240;   (Idaho)  Bev.  Codes, 


see.  4489;  (S.  D.)  Comp.  Laws  1910, 
sec.  369,  p.  387;  (Utah)  Comp.  Laws, 
1907,  sec.  3259;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5319;  Crandall  t.  Blen,  13 
Cal.  15,  22;  Davis  t.  MitcheU,  34  Cal. 
81,  87. 


§  2026.    Sight  of  Purchaser  on  Sale  of  Real  Property. 

Upon  a  sale  of  real  property,  the  purchaser  is  substituted  to 
and  acquires  all  the  right,  title,  interest,  and  claim  of  the  judgment 
debtor  thereto  on  the  date  of  the  levy  of  the  execution  thereon, 
where  such  judgment  is  not  a  lien  upon  such  property;  if  the 
judgment  is  a  lien  upon  the  real  property,  the  purchaser  is  sub- 
stituted to  and  acquires  all  the  right,  title,  interest  and  claim  of 
the  judgment  debtor  on  or  at  any  time  after  the  day  such  judgment 
became  a  lien  on  such  property.*  • 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  700;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3320;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2571;  (N.  D.)  Bev.  Codes 
1905,  sec.  7151;  (Tex.)  Sayles'  Tex. 
Civ.    Stats.    1897,    arts.    2362-2364; 


(Or.)  Lord's  Oregon  Laws,  sees.  237- 
249;  (Idaho)  Bev.  Codes,  sec.  4190; 
(S.  D.)  Comp.  Laws  1910,  sec.  368, 
p..  387;  (Utah)  Comp.  Laws  1907, 
sec.  8260. 


§  2026.    Effect  of  Sale  of  Attached  Property. 

In  cas9  property,  real  or  personal,  has  been  attached  in  the 
action,  the  purchaser  is  substituted  to  and  acquires  all  the  right, 
title,  interest  and  claim  of  the  judgment  debtor  on  or  at  any  time 
after  the  day  the  attachment  was  levied  upon  such  property.^ 

Pac.  74;  Bennett  v.  Wilson,  122  Cal. 
509,  513,  68  Am.  St.  Bep.  61,  55  Pac. 
390;  Breedlove  v.  Norwich  U.  F.  I. 
Soc,  124  Cal.  164,  166,  56  Pac.  770; 
Bejnolds  v.    London  &  L.  F.  I.  Co., 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  700; 
Eldridge  v.  Wright,  55  Cal  531,  533, 
534,  539,  542;  Fish  v.  Fowlie,  58  Cal. 
373,  375;  De  Cells  ▼.  Porter,  59  Cal. 
464,  470;  Foorman  v.  Wallace,  75  Cal. 
552,  556,  17  Pac.  680;  Bobinson  v. 
Thornton,  102  Cal.  675,  680,  34  Pac. 
120;  Duff  V.  Bandall,  116  Cal.  226, 230, 

58  Am.  St.  Bep.  158,  48  Pac.  66; 
Thresher  v.  Atchison,  117  Cal.  73,  75, 

59  Am..  St.  Bep.  159,  48  Pac.  1020; 
Clark  T.  Oobb,  121  Cal.  595,  600,  54 
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128  Cal.  16,  20,  79  Am.  St.  Bep.  17, 
60  Pac.  467;  PoUard  v.  Harlow,  13S 
Cal.  390,  391,  392,  71  Pac.  454,  648; 
Summerville  v.  Stockton  M.  Co.,  142 
Cal.  529,  539,  76  Pac.  243;  Leet  v. 
Armbruster,  143  Cal.  663,  666^  77 
Pac.  653. 


§§  2027-2030  hillter's  justices'  codb.  8Q2 

§  2027.   Sale  of  Real  Property  on  Execution,  and  Condition. 

The  sale  of  real  property,  upon  execution,  is  conditional  when, 
it  may  be  defeated  by  the  payment  of  a  certain  sum  by  certain 
distinct  parties  within  a  certain  limited  time.  If.  not  paid  within 
the  time,  the  right  to  conveyance  becomes  absolute  without  any 
further  sale  or  other  act  to  be  performed  by  anybody.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  iec.  700;  158,  48  Pac.  66;  Breedlove  t.  Nondeli 

Page    V.  Rogers,    31    Cal.  292,  301;  U.  P.  I.  Soc,  124    Cal.  164,  1C6,  56 

Robinson  t.  Thornton,   102  Cal.   675,  Pac.  770;  Reynolds  ▼.  London  &  L.  F. 

680,   34  Pac.   120;    Duff  t,   Randall,  I.  Co.,   128  Cal.   16,  21,  79  Am.  St. 

116  Cal.  226,  230,  58  Am.  St  Rep,  Rep.  17,  60  Pac.  467. 

§  2028.    Sale  After  Appeal  Taken— No  Title  Vei^s. 

Where  execution  is  issued  on  a  judgment  in  justice's  court 
after  an  appeal  has  been  taken  therefrom  to  the  superior  court, 
a  purchaser  at  constable's  sale  under  such  execution  acquires  no 
title  to  the  property  purchased. 

The  fact  that  such  appeal  was  dismissed  by  the  superior  court, 
and  the  order  of  dismissal  filed  in  the  justice's  court,  and  that 
a  subsequent  order  of  the  superior  court  vacating  the  trder  of 
dismissal  was  not  filed  in  the  justice 's  court,  will  not  afford  such 
purchaser  protection,  since  he  purchased  at  his  peril.^ 

i  Bullard  ▼.  McArdle,  9S  Cal.  355,  35  Am.  St.  Bep.  176,  33  Pac.  193. 

§  2029.    Title  of  Plaintiff  Purchasing  is  Subject  to  What. 

The  title  acquired  by  the  plaintiff  at  the  sale  upon  his  own 
judgment  is  affected  by  any  defect  in  the  proceedings  by  virtue 
of  which  the  judgment  is  obtained.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  iec.  700;  Purser  t.  Cady,  120  Cal.  214,  217,  52 
Pac.  489. 

§  2030.    Bents  and  Profits. 

The  purchaser,  from  the  time  of  the  sale  until  a  redemption, 
and  a  redemptioner,  from  the  time  of  his  redemption  until  another 
redemption,  is  entitled  to  receive,  from  the  tenant  in  possession, 
the  rents  of  the  property  sold,  or  the  value  of  the  use  and  occu- 
pation thereof.  But  when  any  rents,  or  profits,  have  been  received 
by  the  judgment  creditor  or  purchaser,  or  his  or  their  assigns, 
from  the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon  the 
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redemption  money  to  be  paidj  and  if  the  redemptioner  or  judg- 
ment debtor,  before  the  expiration  of  the  time  allowed  for  such 
redemption,  demands  in  writing  of  such  purchaser  or  creditor, 
or  his  assigns,  a  written  and  verified  statement  of  the  amounts  of 
such  rents  and  profits  thus  received,  the  period  for  redemption  is 
extended  five  days  after  such  sworn  statement  is  given  by  such 
purchaser  or  his  assigns,  to  such  redemptioner  or  debtor.  If  such 
purchaser  or  his  assigns  shall,  for  a  period  of  one  month  from  and 
after  such  demand,  fail  or  refuse  to  give  such  statement,  such  re- 
demptioner or  debtor  may  bring  an  action  in  any  court  of  com- 
petent jurisdiction,  to  compel  an  accounting  and  disclosure  of  such 
rents  and  profits,  and  until  fifteen  days  from  and  after  the  final 
determination  of  such  action,  the  right  of  redemption  is  extended 
to  such  redemptioner  or  debtor.* 

1  Kerr's  C?yc.  C.  C.  P.,  sec.  707. 

§  2031.   Bight  of  Purchaser  to  Possession. 

If  the  purchaser  of  real  property  sold  on  execution  or  his  suc- 
cessor in  interest  be  evicted  therefrom  in  consequence  of  irregu- 
larities in  the  proceedings  concerning  the  sale,  or  of  the  reversal  or 
discharge  of  the  judgment,  he  may  recover  the  price  paid,  with 
interest,  from  the  judgment  creditor.* 

If  the  purchaser  of  property  at  sheriff's  or  constable's  sale,  or 
his  successor  in  interest,  fail  to  recover  possession  in  consequence 
of  irregularity  in  the  proceedings  concerning  the  sale,  or  because 
the  property  sold  was  not  subject  to  execution  and  sale,  the  court 
having  jurisdiction  thereof  must,  after  notice  and  on  motion  of 
such  party  in  interest,  or  his  attorney,  revive  the  original  judgment 
in  the  name  of  the  petitioner,  for  the  amount  paid  by  such  pur- 
chaser at  the  sale,  with  interest  thereon  from  the  time  of  payment 
at  the  same  rate  that  the  original  judgment  bore ;  and  the  judgment 
so  revived  has  the  same  force  and  effect  as  would  an  original  judg- 
ment of  the  date  of  the  revival,  and  no  more.' 

I  S66  Kerr's  Cyc  C.  C.  P.,  sec.  708.  Idaho,   821,   29  Pac.   102;    Lewiston 

«  Kerr's  Cyc.   C.  C.  P.,  sec.   708;  Nat.  Bk.  v.  Teflft,  6  Idaho,  104,  53 

Cross    T.    Zane,    47    Cal.    602,    603;  Pac.  271;   CantweU  v.  MePherson,  3 

Hitchcock  ▼.  Caruthers,  100  Cal.  102,  Idaho,  721,  34  Pac.  1095. 

104,  105,  34  Pac.   627;   Merguire  v.  Utah.— Utah  Nat.  Bank  ef  Ogdtn 

O'DonneU,  139  Cal.  6,  7,  8,  9,  96  Am.  y.  Beardsley,  10  Utah,  404,  37  Pac 

St.  Rep.  91,  72  Pac.  337.  535^ 

Idaho. — CantweU  v.  MePherson,  3 
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§  2032.    Party  Who  PayB  More  Than  Hig  Share  may  Compel  Con- 
tribution. 

When  property,  liable  to  an  execution  against  several  persons, 
is  sold  thereon,  and  more  than  a  due  proportion  of  the  judgment 
is  satisfied  out  of  the  proceeds  of  the  sale  of  the  property  of  one 
of  them,  or  one  of  them  pays,  without  a  sale,  more  than  his  pro- 
portion, he  may  compel  contribution  from  the  others;  and  when 
a  judgment  is  against  several,  and  is  upon  an  obligation  of  one  of 
them,  as  security  for  another,  and  the  surety  pays  the  amount,  or 
any  part  thereof,  either  by  sale  of  his  property  or  before  sale,  he 
may  compel  repayment  from  the  principal.  In  such  case,  the 
person  so  paying  or  contributing  is  entitled  to  the  benefit  of  the 
judgment,  to  enforce  contribution  or  repayment,  if,  within  ten 
days  after  his  payment,  he  file  with  the  clerk  of  the  court  where 
the  judgment  was  rendered,  notice  of  his  payment  and  claim  to 
contribution  or  repayment.  Upon  a  filing  of  such  notice,  the  clerk 
must  make  an  entry  thereof  in  the  margin  of  the  docket.^ 

1  Kerr'i  Cyc.  C.  C.  P.,  sec.  709. 

§  2033.    Sale  of  Property  Specifically  Impressed  With  Satisfac- 
tion of  Judgment. 

Property  which  has  been  specifically  impressed  with  the  burden 
of  satisfying  the  judgment  may  be  sold  after  the  return  day  of 
the  writ  under  an  order  of  the  court,  and  the  judgment  debtor  is 
not  affected  by  the  time  within  which  such  sale  shall  be  made.^ 

1  Southern  Cal.  L.  Co.  v.  Ocean  Beach  H.  Co.,  94  Cal.  217,  224,  28  Am. 
St.  Bep.  115,  29  Pac.  627. 

§  2034.    Where  No  Special  Contract  Between  Parties. 

The  preceding  paragraphs  relate  to  sale  under  execution  in  cases 
where  there  have  been  no  contracts  between  the  parties  as  to  the 
manner  of  sale.  Where  there  is  no  express  provision  in  a  mort- 
gage that  in  case  the  foreclosure  should  be  necessary,  the  property 
shall  be  sold  in  a  certain  manner,  and  the  court  in  its  decree 
follows  that  provision,  there  is  no  error  made  in  selling  the  prop- 
erty in  that  manner.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  694;  Bank  of  Sonoma  Co.  v.  Charles,  86  CaL 
322,  328,  24  Pac.  1019. 
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§§  2035, 2036 


§  2036.   Form  of  Notice  is  Between  Officers  and  Parties  to  the 
Execution. 
Questions  appertaining  to  notice,  as  well  as  all  others  which 
merely  relate  to  irregularity,  are  between  the  officer  selling  and 
the  parties  to  the  execution.^ 

1  See  Kerr's  Cye.  C.  G.  P.,  sec.  692;  Eelley  v.  Desmond,  03  Cal.  517,  519. 


§  2036.  Order  of  Sale  not  Necessary  to  Authorixe  Sale  of  At- 
tached Property. 
The  order  of  sale  by  the  court  is  not  necessary  to  authorize 
the  sheriff  or  constable  to  sell  attached  property,  and  a  lien  of 
attachment  is  not  lost  by  taking  a  simple  money  judgment  with- 
out embodying  therein  directions  for.  the  sale  of  the  attached 
property.* 

1  See    Kerr's   Cye.    C.   C.   P.,   sec.       70,  1  Am.  St.  Bep.  34,  13  Pac.  73. 
688;   Anderson  y.  Qoft,  72  CaL  65,      Bee  Law  ▼.  Henry,  9  Cal.  538. 
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ARTICLE  X. 

REDEMPTION  FBOM  EXECUTION  SALES. 

i  2037.  What  sales  absolute  and  what  subject  to  redemption. 

§  2038.  Certificate  of  sale. 

§  2039.  When  property  sold  subject  to  redemption,  how  redeemed. 

S  2040.  Who  are  redemptioners. 

8  2041.  Bight  of  judgment  debtor  at  redemption. 

I  2042.  Right  of  redemptiouer  subject  to  execution. 

8  2043.  Judgment  debtor  not  a  redemptioner. 

f  2044.  Use  of  word  "judgment  debtor"  in  statutes  includes  sueeessors  im 

interest. 

§  2045.  Effect  of  prior  attachment  over  subsequent  execution. 

§  2040.  Judgment  debtor's  right  to  redemption  governed  by  law  in  effect, 

when. 

§  2047.  What  judgment  debtor  required  to  paj  to  redeem — ^What  creditor 

must  pay  to  redeem', 

f  2048.  Legal  title  where  during  period  of  red«mptioii. 

§  2049.  Constable  or  sheriff  agent  of  whom. 

8  2050.  Sheriff's  deed,  when  held  void. 

8  2051.  Subsequent  redemptioner  may  redeem  from  redemptioner  within  wliat 

time. 

8  2052.  Written  notice  of  redemption  must  be  given  to  sheriff,  when. 

8  2053.  Judgment  debtor  may  redeem  within  what  time. 

8  2054.  Effect  of  redemption  by  debtor. 

8  2055.  Payments  on  redemption  may  be  made  to  whom. 

8  2056.  Certificate  of  redemption  need  not  state  what. 

8  2057.  Purchaser's  interest  ceases  with  redemption. 

8  2058.  Sheriff  or  constable  authorized  to  receive  money  from  redemptioner. 

8  2059.  Offer  to  redeem  is  equivalent  to  redemption  when. 

8  2060.  Tender  and  refusal  ace  equivalent  when. 

8  2061.  What  redemptioner  must  produce  to  officers. 

8  2062.  Judgment  debtors  and  successors  not  required  to  follow  preceding 

section. 

8  2063.  Power  of  sheriff  altogether  statutory. 

8  2064.  Bestraining  waste  during  period  of  redemption. 

§  2037.    What  Sales  Absolute  and  What  Subject  to  Bedemption. 

Sales  of  personal  property,  and  of  real  property,  when  the 
estate  therein  is  less  than  a  leasehold  of  two  years'  unexpired  term, 
are  absolute.  In  all  other  cases  the  property  is  subject  to  redemp- 
tion.* 

t  See  Kerr's  Cyc.  C.  C.  P.,  sec.  700a. 
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§§  2038-2040 


§  2038.    Certificate  of  Sale. 

The  ofScer  most  give  to  the  pnrchaser  a  certificate  of  sale,  and 
file  a  duplicate  thereof  for  record  in  the  office  of  the  county  re- 
corder of  the  county,  which  certificate  must  state  the  date  of  the 
judgment  under  which  the  sale  was  made  and  the  names  of  the 
parties  thereto. 

And  contain: 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  If  the  property  is  subject  to  redemption,  the  certificate  must 
80  declare,  and  if  the  redemption  can  be  effected  only  in  a  particu- 
lar kind  of  money  or  currency,  that  fact  must  be  stated.^ 

1  Kerr'B  Cyc.  C.  C.  P.,  sec.  700a. 


§  2039.   When  Property  Sold  Subject  to  Redemption,  How  Re- 
deemed. 

Property  sold  subject  to  redemption,  or  any  part  sold  separately, 
may  be  redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest: 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the  whole 
or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  on  some  share  or  part  thereof,  subsequent  to  that 
on  which  the  property  was  sold.^ 


1  See  Kerr's  Cjc.   G.   C.  P.,  seo. 
701. 


Utah.— Victor     M.     Co.     ▼.     Nat. 
Bank  Bep.,  15  Utab,  391,  49  Pac.  826. 


§  2040.   Who  are  Bedemptioners. 

The  persons  mentioned  in  the  second  subdivision  of  the  preceding 
paragraph  are  termed  **redemptioners."  * 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  701; 
Yoakum  t.  Bower,  51  Cal.  539,  540; 
Porter  t.  Pico,  55  Cal.  165,  175;  Bl- 
dridge  ▼.  Wright,  55  Cal.  531,  534, 
535,  539;  Edwards  t.  Harris,  60  Cal. 
157,  160;  Calkins  v.  Steinbach,  66  Cal. 
117,  120,  121,  4  Pac.  1103;  Hefner 
T.  TJrton,  71  Cal.  479,  480,  12  Pac. 
486;  Watts  T.  Gallagher,  97  Cal.  47, 


51,  31  Pae.  626;  Southern  Cal.  L.  Co. 
T.  McDowell,  105  Cal.  99,  101,  102,  38 
Pac.  627;  PhUlips  v.  Hagart,  113 
Cal.  552,  555,  54  Am.  St.  Bep.  369, 
45  Pac.  843;  Thresher  t.  Atchison, 
117  Cal  73,  75,  59  Am.  St.  Bep.  159, 
48  Pac.  1020;  Bennett  t.  Wilson,  122 
Cal.  509,  513,  68  Am.  St.  Bep.  61, 
55  Pac.  390;  Morton  t.  Adams,  124 
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Cal.  229,  231,  71  Am.  St.  Bep.  53,  56  D.  Bank  y.  Bank  of  Madera,  144  CaL 

Pac.  1038;   White  t.  Gostigan   (CaL,  574,  576,  78  Pac.  5;  Emerson  ▼.  Yo- 

Feb.  23,  1901),  63  Pac.  1075,  1077;  Semite  G.  M.  ft  M.  Co.,  149  Cal.  50, 

Pollard  T.  Harlow,  138  Cal.  390,  391,  57,  58,  85  Pac  122. 
393,  71  Pae.  454,  648;  San  Jose  S. 

§  2041.   Right  of  Judgment  Debtor  at  Bedemption. 

The  judgment  debtor,  or  redemptioner,  may  redeem  the  prop- 
erty from  the  purchaser  any  time  within  twelve  months  after  the 
sale  on  paying  the  purchaser  the  amount  of  his  purchase,  with 
one  per  cent  per  month  thereon  in  addition,  up  to  the  time  of 
redemption,  together  with  the  amount  of  any  assessment  or  taxes 
which  the  purchaser  may  have  paid  thereon  after  purchase,  and 
interest  on  such  amount.  And  if  the  purchaser  be  also  a  creditor, 
having  a  prior  lien  to  that  of  the  redemptioner,  other  than  the 
judgment  under  which  said  purchase  was  made,  the  amount  of 
such  lien  with  interest.^ 

1  See   Kerr's   Cjrc.    C.   C.   P.,   see.  Idalio.— Wilder     ▼.     CampbeU,     4 

702;  Youd  v.  German  S.  ft  L.  See,  3       Idaho,  695,  43  Pac.  677. 

Cal.    App.    706,    710,    86   Pac.    991;  utalt-Young     v.     Schroeder.     10 

Simpson  V.  Castle,  52  CaL  644,  646,      ^^^^  ^^     3^  p^   g^g 
647,  648.  ^         ' 

§  2042.   Bight  of  Bedemptioner  Subject  to  Ezecntion* 

The  interest  of  the  purchaser  at  the  execution  sale  may  be  seized 
and  sold  before  the  expiration  of  the  time  of  redemption.  He  has 
the  same  quality  of  estate  before  as  after  the  time  for  redemption 
expires,  only  in  the  former  case  the  title  has  not  become  con^ 
smnmated  and  is  subject  to  be  defeated  by  redemption.  His  in- 
terest in  an  equitable  estate  in  land  in  both  cases,  and  not  merely 
a  lien  before  the  period  for  redemption  expires.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  701;  Page  v.  Bogers,  SI  Cal.  293,  305. 

§  2043.    Judgment  Debtor  not  a  Bedemptioner. 

Judgment  debtors  and  their  successors  in  interest  do  not  come 
within  the  class  termed  "redemptioners."* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  701;  Phillips  v.  Hagart,  113  Cal.  552,  555, 
54  Am.  St.  Bep.  369,  45  Pac.  843. 

§  2044.    Use  of  Word  ''Judgment  Debtor"  in  Statutes  Includes 
Successors  in  Interest. 

The  successors  in  interest  stand  in  the  place  of  judgment  debt- 
ors, and  when  the  statute  uses  the  term  ''judgment  debtors,"  as 
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contradistinguished  from  '*redcmptioners,"  tlie  words  must  be 
construed  broadly  enough  to  include  successors  in  interest  of  the 
judgment  debtor.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  701;  Phillips  v.  Hagart,  113  Cal.  552,  555. 
64  Am.  St.  Bep.  369,  45  Pae.  843. 

§  2045.   Effect  of  Prior  Attachment  Over  Subsequent  Execution. 

The  title  of  the  plaintiff  which  originates  in  a  levy  of  attach- 
ment older  than  that  claimed  by  the  defendant  must  prevail 
against  the  junior  lien  claimed  by  the  defendant,  and,  as  the  suc- 
cessor in  interest  of  the  judgment  debtor,  the  party  is  entitled  to 
redeem  the  land  conveyed  to  him  upon  the  execution  sale,  and  the 
defendant,  as  the  judgment  creditor,  has  also  the  same  right.^ 

1  Se«  Kerr's  Cjc.  C.  C.  P.,  sec.  701;  Porter  v.  Pico,  55  Cal.  165,  175. 

§  2046.    Judgment  Debtor  ^8  Bight  to  Redemption  Governed  by 
Law  in  Effect^  When. 
The  judgment  debtor's  right  to  redemption  is  governed  by  the 
law  in  effect  when  the  contract  was  made  and  the  judgment  ob- 
tained, and  not  by  the  law  in  force  under  subsequent  amendment.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  702;  Welsh  v.  Cross,  146  Cal.  621,  623,  81 
Pac.  229. 

§  2047.    What  Judgment  Debtor  Required  to  Pay  to  Redeem— » 
What  Creditor  must  Pay  to  Redeem. 

Where  the  judgment  debtor  redeems,  he  is  required  to  pay  only 
the  purchase  money,  with  the  per  cent  prescribed  in  the  statute, 
together  with  taxes,  etc.  But  if  the  **redemptioner,"  or,  in  other 
words,  the  creditor,  holding  a  subsequent  lien  on  the  property 
redeems,  he  must  also  pay  to  the  purchaser  any  lien  he  may  have 
prior  to  that  of  the  redemptioner  other  than  that  for  which  the 
property  was  sold.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  702;  Sharp  v.  Miller,  47  Cal.  82,  85. 

§  2048.    Legal  Title  Where  During  Period  of  Redemption. 

The  legal  title  remains  in  the  judgment  debtor  while  the  time 
for  redemption  is  running.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  702;  Simpson  y.  Castle,  52  CaL  644,  649. 
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§  2049.   Constable  or  Sheriif  Agent  of  Whom. 

The  sheriff  or  constable  is  an  agent  of  the  purchaser  for  the 
purpose  of  receiving  j)ayment,  and  that  payment,  to  bind  his  prin- 
cipal, must  be  made  in  the  amount  and  kind  of  mohey  to  which 
the  principal  is  entitled.  He  may  refuse  tender  of  a  check,  but 
if  in  a  bona  fide  transaction  he  accepts  the  check  as  conditional 
payment,  and  that  check  is  regularly  paid,  his  principal  has  suf- 
fered DO  detriment,  and  the  transaction  is  quite  within  the  scope 
of  the  agent's  authority.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  702;  Hooker  ▼.  Burr,  137  Cal.  663,  668,  99 
Am.  St.  Eep.  17,  70  Pac.  778. 

§  2060.    Sheriff's  Deed,  When  Held  Void. 

A  sheriff's  or  constable's  deed  on  execution  executed  before  the 
period  of  redemption  has  passed  is  void. 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  702;  Bernal  t.  Gleim,  33  Cal.  668,  676; 
Perham  v.  Kuper,  61  Cal.  331,  332.  Moore  t.  Martin,  38  Cal.  428,  439; 
See  Gross  t.    Fowler,   21   Cal.   392;       Hall  t.  Yoell,  45  Cal.  584,  588. 

§  2051.  Subsequent  Bedemptioner  may  Redeem  from  Bedemp- 
tioner  Within  What  Time. 
If  property  be  redeemed  by  a  redemptioner,  another  redemp- 
tioner  may,  within  sixty  days  after  the  last  redemption,  again  re- 
deem it  from  the  last  redemptioner  on  paying  the  sum  paid  on  such 
last  redemption,  with  two  per  cent  thereon  in  addition,  and  the 
amount  of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him,  with  interest 
on  such  amount,  and,  in  addition,  the  amount  of  any  liens  held 
by  said  last  redemptioner  prior  to  his  own,  with  interest;  but  the 
judgment  under  which  the  property  was  sold  need  not  be  so  paid 
as  a  lien.  The  property  may  be  again,  and  as  often  as  a  redemi)- 
tioner  is  so  disposed,  redeemed  from  any  previous  redemptioner 
within  sixty  days  after  the  last  redemption,  on  paying  the  sum 
paid  on  the  last  previous  redemption,  with  two  per  cent  thereon  in 
addition,  and  the  amounts  of  any  assessments  or  taxes  which  the 
last  previous  redemptioner  paid  after  the  redemption  by  him, 
with  interes;t  thereon^  and  the  amount  of  any  liens,  other  than  the 
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judgment  under  wliicli  the  property  ,was  sold,  held  by  the  last 
redemptioner  previous  to  his  own,  with  interest.^ 


1  Kerr's  Cyc.  C.  C.  P.,  sec.  703; 
Eldridge  v.  Wright,  55  Cal.  531,  634, 
535,  542;  Calkins  t.  Steinbach,  66 
Car.  117,  120,  121,  4  Pac.  1103;  Phil- 
lips V.  Hagart,  113  Cal.  552,  556,  54 
Am.  St.  Bep.  369,  45  Pac.  843; 
Breedlove  ▼.  Norwich  IT.  F.  I.  Soc, 
124  Cal.  164,  166,  56  Pac.  770;  White 
V.  Costigan  (Cal.,  Feb.  23,  IDOl),  63 
Pao.    1075,    1077;    Estate   of   Freud, 


131  Ckl.  667,  673,  82  Am.  St.  Eep. 
407,  63  Pac.  1080;  Pollard  ▼.  Harlow, 
138  Cal.  390,  393,  71  Pac.  454,  648; 
Warner  Bros,  Co.  v.  Freud,  138  Cal. 
651,  655,  72  Pac.  345;  Leet  ▼.  Arm- 
bruster,  143  Cal.  663,  667,  77  Pac. 
653. 

Utali. — McCormick  v.  Greenhow,  2 
Utah,  363;  Marks  v.  Taylor,  23  Utah, 
152,  63  Pac.  897. 


§  2052.  Written  Notice  of  Kedemption  must  be  Given  to  Sheriff, 
When. 
Written  notice  of  redemption  must  be  given  to  the  sheriff  or 
constable  and  a  duplicate  filed  with  the  recorder  of  the  county, 
and  if  any  taxes  or  assessments  are  paid  by  the  redemptioner,  or 
if  he  has  or  acquires  any  lien  other  than  that  upon  which  the 
redemption  was  made,  notice  thereof  must  in  like  manner  be  given 
to  the  sheriff  or  constable  and  filed  with  the  recorder ;  and  if  such 
notice  be  not  filed,  the  property  may  be  redeemed  without  paying 
such  tax,  assessment,  or  lien.  If  no  redemption  be  made  within 
twelve  months  after  the  sale,  the  purchaser,  or  his  assignee,  is 
entitled  to  a  conveyance ;  or  if  so  redeemed,  whenever  sixty  days 
have  elapsed,  and  no  other  redemption  has  been  made^  and  notice 
thereof  given,  and  the  time  for  redemption  has  expired,  the  last 
redemptioner,  oc  his  assignee,  is  entitled  to  a  sheriff's  or  con- 
stable's deed.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  703. 

§  2053.    Judgment  Debtor  may  Redeem  Within  What  Time. 

The  judgment  debtor  shall  have  the  entire  period  of  twelve  months 
from  the  date  of  the  sale  to  redeem  the  property.  If  the  judgment 
debtor  redeem,  he  must  make  the  same  payments  as  are  required 
to  effect  a  redemption  by  a  redemptioner.  If  the  debtor  redeem, 
the  effect  of  the  sale  is  terminated,  and  he  is  restored  to  his  estate.^ 

1  Kerr's  Qje.  C.  G.  P.,  sec  703. 
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• 

§  2054.   Effect  of  Eedemption  by  Debtor. 

Upon  a  redemption  by  the  debtor,  the  person  to  whom  the  pay- 
ment is  made  must  execute  and  deliver  to  him  a  certificate  of 
redemption,  acknowledged  or  proved  before  an  officer  authorized 
to  take  acknowledgments  of  conveyances  of  real  property.  Such 
certificate  must  be  filled  and  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  property  is  situated,  and  the  recorder 
must  note  the  record  thereof  in  the  margin  of  the  record  of  the 
certificate  of  sale.* 

1  E!err'B  Cyc.  C.  C.  P.,  sec.  703. 

§  2055.    Payments  on  Redemption  may  be  Made  to  Whom. 

The  payments  of  the  redemption  money  may  be  made  to  the  pur- 
chaser or  redemptioner,  or  for  him,  to  the  officer  who  made  the  sale. 
When  the  judgment  under  which  the  sale  has  been  made  is  payable 
in  a  specified  kind  of  money  or  currency,  payments  must  be  made 
in  the  same  kind  of  money  or  currency,  and  a  tender  of  the  money 
is  equivalent  to  payment.^ 

1  Kerr's   Cyc.  C.  C.   P.,  sec.   704;       Leet  ▼.  Armbruster,  143  CaL  663,  667, 
Bennett  t.  Wilson,  122  Cal.  509,  516,      77  Pac.  653. 
68   Am.  St.  Bep.   61,  55   Pac.   390; 

§  2056.    Certificate  of  Eedemption  Need  not  State  What. 

It  is  not  necessary  that  the  certificate  of  redemption,  where  re- 
demption is  made  by  successor  in  interest,  should  state  the  capacity 
in  which  such  redemption  is  made.^ 

1  See  Kerr*8  Cjc.  C.  C.  P.,  sec.  703;  Pollard  ▼.  Harlow,  138  Cal.  390,  393, 
71  Pac.  454,  648. 

§  2057.   Purchaser's  Interest  Ceases  With  Bedemption. 

When  redemption  occurs,  all  interest  in  realty  possessed  by  the 
purchaser  at  the  sale  ceases,  and  the  title  of  judgpnent  debtor  stands 
as  if  no  sale  had  ever  taken  place.^ 

1  See  Kerr's  Cyc.  C.  0.  P.,  sec.  703;       Warner  Bros.  Co.  ▼.  Freud,  138  CaL 
Phillips  T.  Hagart,  113  Cal.  552,  556,       651,  655,  72  Pae.  345. 
54  Am.  St.    Bep.  369,  45  Pac.  843; 
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§  2058.   Sheriff  or  Constable  Anthorixed  to  Beceive  Honey  from 
Bedemptioner. 

The  sheriff  or  constable  is  authorized  to  receive  money  of  the 
redemptioner  or  purchaser  for  the  previous  redemptioner,  but  the 
statute  does  not  make  the  sheriff  or  constable  such  an  agent  as  that 
by  receiving  the  money  it  would  necessarily  bind  the  purchaser  or 
previous  redemptioner  to  accept  it.^ 

1  See  Kerr'8  Cye.  C.  C.  P.,  sec.  7(M;  Bennett  r.  W^ilson,  122  Gal.  509,  516, 
68  Am.  St.  Bep.  61,  55  Pac.  390. 

§  2059.    Offer  to  Redeem  is  Equivalent  to  Redemption  When. 

Where  the  law  declares  that  an  offer  to  redeem  shall  be,  so  far 
as  restoration  of  estate  is  concerned,  equivalent  to  redemption, 
the  purchaser  buys  with  the  knowledge  of  this,  and  takes  his  title 
subject  to  the  condition  that  he  may  be  devested  of  it  either  by 
redemption  or  by  a  valid  offer  to  perform.* 

1  See  Kerr'B  Cjc.  C.  C.  P.,  sec.  704;  Leet  v.  Armbruster,  143  Cal.  663,  669, 
77  Pac.  653. 

§  2060.    Tender  and  Refusal  are  Equivalent  When. 

A  tender  and  refusal  are  equivalent  to  the  performance  in 
discharging  all  collateral  and  accessorial  liens  and  rights,  and  in 
case  of  redemption  of  land  in  this  state  ipso  facto  work  the  restora- 
tion  of  title  to  the  judgment  debtor  or  his  successor  in  interest.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  704;  Hagart,  113  Cal.  552,  557,  54  Am.  St 

Leet    y.    Armbruster,    143    Gal.  663,  Rep.  369,  45  Pac.  843 ;  Haile  v.  Smith, 

669,  77    Pac.    653.     See    Hershey  v.  113  Cal.  656,  664,  45  Pac.  872. 
Dennis,  53   Cal.   77,   80;    Phillips  t. 

§  2061.    What  Bedemptioner  must  Produce  to  Officers. 

A  redemptioner  must  produce  to  the  officer  or  person  from  whom 
he  seeks  to  redeem  and  serve  with  his  notice  to  the  sheriff  making 
the  sale,  or  his  successor  in  office, 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims 
the  right  to  redeem,  certified  by  the  clerk  of  the  court,  or  of  the 
county  where  the  judgment  is  docketed;  or,  if  he  redeem  upon  a 
mortgage  or  other  lien,  a  note  of  the  record  thereof,  certified  by 
the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim, 
verified  by  the  affidavit  of  himself,  or  of  a  subscribing  witness 
thereto ; 
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3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount  then 
actually  due  on  the  lien.* 

1  Kerr'B  Cyc.  C.  C.  P.,  sec.  705;  555,  54  Am.  St  Eep.  369,  45  Pac 
Toakum  t.  Bower,  51  Gal.  539,  540;  843;  White  ▼.  Costi^n  (CaL,  F^b.  23, 
PbiUipa  V.  Hagart,  113  CaL  552,  554,       1901),  63  Pac.  1075,  1077. 

§  2062.  Judgment  Debtors  and  Successors  not  Kequired  to  Fol- 
low  Preceding  Section. 
Judgment  debtors  a>nd  their  successors  in  interest  do  not  come 
within  the  class  termed  **redemptioners,"  and  therefore  are  not 
required  to  follow  the  demands  of  the  preceding  section  in  makiug 
redemption.^ 

1  See  Kerr'B  Cyc.  C.  C.  P.,  sec.  705;  Phillipa  t.  Hagart,  113  Cal.  552,  555, 
54  Am.  St.  Bep.  369,  45  Pac.  S43. 

§  2063.    Power  of  Sheriff  Altogether  Statutory. 

The  power  of  the  sheriff  or  constable  is  altogether  statutory,  and 
where  the  redemption  is  attempted  to  be  effected  through  him,  he 
has  no  authority  either  to  receive  redemption  money  from  one 
claiming  the  right  to  redeem  under  the  judgment  or  to  execute  the 
deed  to  him  unless  the  redemptioner  produces  a  copy  of  the  Hocket 
of  his  judgment.^ 

1  See  Kerr'B  Cyc.  C.  C.  P.,  Bee.  705;  Wileoxson  ▼.  Miller,  49  CaL  193,  194. 

§  2064.    Restraining  Waste  During  Period  of  Redemption. 

Until  the  expiration  of  the  time  allowed  for  redemption,  the  court 
may  restrain  the  commission  of  waste  on  the  property,  by  order 
granted  with  or  without  notice,  on  the  application  of  the  pur- 
chaser or  the  judgment  creditor. 

But  it  is  not  waste  for  the  person  in  possession  of  the  property  at 
the  time  of  sale,  or  entitled  to  possession  afterward,  during  the 
period  allowed  for  redemption,  to  continue  to  use  it  in  the  same 
manner  in  which  it  was  previously  used ;  or  to  use  in  the  ordinary 
course  of  husbandry;  or  to  make  the.  necessary  repairs  of  build- 
ings thereon;  or  to  use  wood  or  timber  on  the  property  therefor; 
or  for  the  repair  of  fences;  or  for  fuel  in  his  family,  while  he 
occupies  the  property.^ 

1  Kerr'B  Cyc.  C.  C.  P.,  sec.    706;  Idaho.— CantweU  r.  McPherBoi,  S 

People's  Sav.  Bank  v.  Jones,  114  CaL  Idaho,  721,  84  Pac  1095. 
422,  427,  46  Pac.  278;  PoUard  v.  Har- 
low, 138  CaL  390,  393,  71  Pac.  454. 
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ARTICLE  XI. 

EXECUTION—FORMS. 

9  2065.  Order  restraining  waste — Form. 

S  2066.  Certificate  of  service  of  order — Form. 

S  2067.  Affidavit  of  redemptioner — Form. 

§  2068.  Certificate  of  redemption — Form. 

§  2069.  Sheriff's  deed  on  execution — Form. 

9  2070.  Bond  of  indemnity  to  officer — Form. 

i  2071.  Directions  hj  defendant  to  officer— Farm. 

9  2072.  Notice  of  constable's  sale — Personalty — Form. 

9  2073.  Notice  of  constable's  sale — Realty — Form. 

9  2074.  Certificate  of  sale — Personal  property — Form* 

9  2075.  Certificate  of  sale  of  real  estate — Form. 

§  2066.    Order  Restraining  Waste— Form. 

[Title  of  Court  and  Cause.] 

Upon  application  of  and  due  cause  appearing,  you, 

the  said ,  and  your  agents  and  servants,  are  commanded 

to  desist  from  the  commission  of  the  said  following  acts  [state 
what] ;  and  hereof  fail  not,  under  penalty  of  punishment  for  con- 
tempt. 

[Entered  in  the  docket  and  signed  by  the  justice.] 

§  2066.    Certificate  of  Service  of  Order— Form. 

[Title  of  Court  and  Cause.] 

Sheriff's  Office, 
County  of * 

I  hereby  certify  that  I  received  the  annexed  order  on  the 

day  of ,  A.  D.  19 ,  and  personally  served  the  same 

on  the day  of ,  A.  D.  19 ,  upon ,  therein 

named,  by  delivering  to  said ,  personally,  in  the  county 

of ,  a  copy  of  said  order,  at  the  same  time  showing  him 

the  annexed  original,  and  informing  him  of  the  contents  thereof. 

[Dated  and  signed  by  officer.] 

§  2067.    AflOidavit  of  Redemptioner — ^Form. 

,  being  sworn,  says  that  he  is  the  owner  [or  agent  of 

the  owner]  of  the  mortgage,  a  copy  of  which,  with  the  certificate 
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of  the  recorder  of  the  county  of ,  is  hereto  attached,  and 

marked  ''Exhibit  A";  that  the  sum  of dollars  is  at  the  date 

hereof  actually  due  to  affiant  from  the  maker  thereof  on  said 
mortgage  lien. 

[Dated,  and  subscribed  and  sworn  to  by  redemptioner.] 

§  2068.    Certificate  of  Bedemption— Form. 

I  hereby  certify  that ,  the  judgment  debtor  in  the  case 

of V. ,  has  redeemed  from  me  the  following  described 

real  estate  [description] ,  sold  under  execution  to  satisfy  said  judg- 
ment, and  purchased  by  me  at  the  execution  sale  thereof;  and  said 
judgment  and  sale  are  no  longer  liens  on  said  property. 

[Dated,  signed,  and  acknowledged  by  the  purchaser  or  person 
holding  the  certificate  of  sale.] 

§  2069.   Sheriff's  Deed  on  Execution— Form. 

This  indenture,  made  the day  of ,  in  the  year  of 

our   Lord   ,   between   ,    sheriff   of   the   county 

of ,  state  of  California,  the  party  of  the  first  part,  and 

,  of  said  county  of  ,  the  party  of  the  second 

part ; 

Whereas,  by  virtue  of  a  writ  of  execution  issued  out  of  the  court 

of ^  justice  of  the  peace, township,  in  said  county 

of ,  dated  the day  of ,  19 ,  upon  a  judg- 
ment recovered  in  said  court  on  the day  of ,  19 , 

in  favor  of ,  to  the  said  sheriff  directed  and  delivered,  com- 
manding him  that  out  of  the  personal  property  of  said  judgment 
debtor  in  his  said  county  he  should  cause  to  be  made  certain  moneys 
in  the  said  writ  specified,  and  if  sufficient  personal  property  of  the 
said  judgment  debtor  could  not  be  found,  then  he  should  cause  the 
amount  of  said  judgment  to  be  made  out  of  the  real  property  be- 
longing to  said  judgment  debtor  on  the day  of , 

19 ,  or  at  any  time  afterward ; 

And  whereas,  because  sufficient  personal  property  of  the  said 
judgment  debtor  could  not  be  found  whereof  the  said  sheriff  could 
cause  to  be  made  the  moneys  specified  in  said  writ,  the  said  sheriff 
did,  in  obedience  to  said  command,  levy  on,  take  and  seize  all  the 
right,  title,  interest  and  claim  which  the  said  judgment  debtor  so 
had  ofy  in,  and  to  the  lands,  tenements,  real  estate,  and  premises 
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hereinafter  particularly  set  forth  and  described,  with  the  appur- 
tenances, and  did,  on  the day  of ,  19 ,  sell  all  the 

right,  title,  interest,  and  claim  of  the  said  judgment  debtor  in  and 
to  the  said  premises,  at  public  auction,  in  front  of  the  courthouse 

in  the  said  county  of ,  between  the  hours  of in  the 

morning  and in  the  afternoon  of  that  day,  namely,  at 

o'clock ,  after  having  first  given  due  notice  of  the  time  and 

place  of  such  sale,  according  to  law,  at  which  sale  all  the  estate, 
right,  title,  interest,  and  claim  of  said  judgment  debtor  in  and 
to  the  said  premises  were  struck  off  and  sold  to  the  said  party 

of  the  second  part  for  the  sum  of dollars,  gold  coin  of 

the  United  States  of  America,  the  said  party  of  the  second 
part  being  the  highest  bidder,  and  that  being  the  highest  sum 
bid  for  the  same,  whereupon  the  said  sheriff  after  receiving 
from  the  said  purchaser  the  said  sum  of  money  so  bid  as 
aforesaid,  gave  to  the  said  party  of  the  second  part  such  cer- 
tificate of  said  sale  as  by  law  directed  to  be  given,  and  a  duplicate 
of  such  certificate  was  duly  filed  by  the  said  sheriff  in  the  office  of 

the  recorder  of  the  county  of  ;  and  whereas,  one  year 

after  said  sale  has  expired  without  any  redemption  of  the  said 
premises  having  been  made— 

Now,  this  indenture  witnesseth,  that  the  said ,  the  sher- 
iff aforesaid,  by  virtue  of  the  said  writ,  and  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  for  and  in  consideration, 
of  the  said  sum  of  money  to  him  in  hand  paid  as  aforesaid  by  the 
said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold  and  conveyed,  and  confirmed, 
and  by  these  presents  does  grant,  bargain,  sell,  convey,  and  confirm 
unto  the  said  party  of  the  secbnd  part,  and  to  his  heirs  and  assigns 
forever,  all  of  the  estate,  right,  title,  interest  and  claim  which  the 

said  judgment  debtor  had  on  the  said day  of ,  19 , 

or  at  any  time  afterward,  or  now  has,  in  and  to  all  that  certain  lot, 
piece  or  parcel  of  land  situate,  lying  and  being  in  the  said  county 
of ,  state  of  California,  and  bounded  and  particularly  de- 
scribed as  follows,  to  wit  [description] : 

Together  with  all  and  singular  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging,  or  in  any  wise  appertaining; 

To  have  and  to  hold  the  said  premises,  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  for- 
62 
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ever,  as  fully  and  absolutely  as  he,  the  said  sheriff,  can,  may,  or 
ought  to,  by  virtue  of  the  said  writ,  and  of  the  statute  in  such  case 
made  and  provided,  grant,  bargain,  sell,  convey,  and  confirm  the 
same. 

In  witness  whereof,  the  sheriff,  the  said  party  of  the  first  part, 
has  hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

[Signed  and  acknowledged.] 

§  2070.    Bond  of  Indemnity  to  Officer— Form. 

Know  all  men,  that  we, ,  of  the  county  of ,  as 

principal,  and ,  and ,  of  said  county,  as  sureties, 

are  held  and  firmly  bound  unto  ,  constable  of  

township,  county  of ,  in  the  sum  of dollars,  gold 

coin  of  the  United  States  of  America,  to  be  paid  to  the  said , 

or  his  certain  attorney,  executors,  administrators  or  assigns,  for 
which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals. 

Dated  ,  the  day  of ,  19 . 

Whereas,  under  and  by  virtue  of  a  writ  of  execution  issued  out 

of  the  justice's  court  of ,  justice  of  the  peace  of 

township,  county  of ,  in  the   action  of ,  plaintiff, 

against ,  defendant,  directed  and  delivered  to  said  constable 

as  aforesaid,  the  said  constable  was  commanded  to  satisfy  the  judg- 
ment, with  interest  and  costs,  out  of  the  personal  property  of  such 
defendant  within  said  county  not  exempt  from  execution,  and  if 
sufficient  personal  property  could  not  be  found,  then  out  of  the 
real  property  belonging  to  him  on  the  day  when  the  said  judgment 
was  docketed,  or  at  any  time  subsequently,  the  said  constable  did 
thereupon  levy  and  take  into  his  possession  the  following  described 
goods  and  chattels  [description]. 

And  whereas,  upon  the  taking  of  said  goods  and  chattels  by  vir- 
tue of  said  writ,  one ,  claimed  the  said  goods  and  chattels 

as  his  property; 

And  whereas,  the  said  plaintiff  hereby  expressly  waiving  a  trial 
by  a  jury  of  the  right  of  property,  and  requiring  of  said  constable 
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that  lie  shall  retain  said  property  under  such  levy  and  in  his  cus- 
tody,— 

Now,  therefore,  the  conditions  of  this  obligation  is  such  that  if 

the  said as  principal,  and  the  said and , 

as  sureties,  their  heirs,  executors,  and  administrators,  shall  well  and 
truly  indemnify  and  save  harmless  him,  the  said  constable^  his 
heirs,  executors,  administrators,  and  assigns,  of  and  from  all  dam- 
ages, expenses,  costs,  and  charges,  including  all  counsel  fees  which 
he,  the  said  constable,  his  heirs,  executors,  administrators,  or 
assigns,  may  incur  in  consequence  of  the  legal  enforcement  of  pay- 
ment of  the  penalty  of  this  bond,  and  against  all  loss  and  liabil- 
ity which  he,  the  said  constable,  his  heirs,  executors,  administra- 
tors, or  assigns,  shall  sustain,  or  in  any  wise  be  put  to.  for  or  by 
reason  of  the  levy,  taking,  or  retention  by  him,  said  constable, 
in  his  custody,  under  said  execution,  of  the  property  claimed  as 
aforesaid,  then  the  above  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

[Dated  and  signed  by  principal  and  sureties,  and  justified  by 
sureties.] 

§  2071.    Directions  by  Defendant  to  Officer— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  the  defendant  herein  directs  you 
to  sell  the  property  levied  upon  by  you  by  authority  of  the  writ 

of  execution  herein  in  the  following  order,  viz.:  Sell  the 

first,  and  second  the ,  and  third  the  real  estate,  provided 

enough  is  not  realized  from  the  first  two  articles  to  satisfy  said 
executions  and  costs.  If  the  real  estate  is  offered  for  sale,  offer 
first  the  [insert  description] ;  and  if  that  is  not  sufficient,  offer  the 
[insert  description]. 

[Dated  and  signed  by  the  defendant.] 

§  2072.    Notice  of  Constable's  Sale — ^Personalty— Form. 

By  virtue  of  an   execution   issued  out   of  the  justice's  court 

of ,  of township,    county   of ,  to  me 

directed,  in  favor  of ,  and  against ,  I  have  seized, 

and  shall  expose  for  sale  at  public  auction,  at o'clock , 

on ,  the day  of — ,  A.  D.  19 ,  at  the  prem- 
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ises  No. Street, ,  the  following  described 

property,  to  wit  [describe  the  property  generally]* 
Terms,  cash,  in  United  States  gold  coin. 

[Dated  and  signed.] 

§  2073.    Notice  of  Constable's  Sale— Bealty— Form. 
By  virtue  of  an  execution  issued  out  of  the  justice's  court  of 

township,  county  of ,  state  of  California,  dated 

the  day  of ,  19 — — ,  in   a   certain  action  wherein 

,  as  plaintiflF,  recovered  judgment  against  as 

defendant,  on  the day  of ,  19- 


I  have  levied  upon  the  following  described  property,  to  wit  [de- 
scribe the  property]. 

Notice  is  hereby  given  that  on ,  the day  of , 

19 ,  at 0  'clock ^M.,  of  that  day,  in  front  of  the  court- 
house in  the  town  of ,  county  of ,  I  will  sell  aU 

the  right,  title,  and  interest  of  said in  and  to  the  above- 
described  property,  at  public  auction,  for  cash,  to  the  highest  and 
best  bidder,  to  satisfy  said  execution  and  all  costs. 

Dated  at ,  the day  of ,  19 ^. 


Constable. 

§  2074.    Oertiflcate  of  Sale — ^Personal  Property— -Form. 

[Title  of  Court  and  Cause.] 

I^ ^  sherifiE  of  the  county  of ;  do  hereby  certify 

that,  by  virtue  of  an  execution  in  the  above  cause,  tested  the 

day  of ,  19 ,  by  which  I  was  commanded  to  make 

the  amount  of dollars,  gold  coin  of  the  United  States,  to 

satisfy  the  judgment  in  this  action,  with  interest  thereon,  and 

costs,  out  of  the  personal  property  of  the  above-named , 

defendant,  and  if  sufficient  personal  property  could  not  be  found, 
then  out  of  the  real  property  belonging  to  the  said  defendant,  on 

the day  of ,  19 ,  or  at  any  time  thereafter,  as  by 

the  said  writ,  reference  being  thereunto  had,  more  fully  appears, 
I  have  levied  on  and  this  day  sold  at  public  auction,  according  to 

the  statute  in  such  cases  made  and  provided,  to ,  who  was 

the  highest  bidder,  for  the  sum  of dollars,  which  was  the 

whole  price  paid  by for  the  same,  the  personal  property 

described  as  follows,  to  wit  [description]. 

[Dated  and  signed  by  the  officer.] 
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§  2075.    Certiflcate  of  Sale  of  Real  Estate— Form. 

[Title  of  Court  and  Cause.] 
I, ,  constable  of township,  county  of , 


do  hereby  certify  that,  by  virtue  of  an  execution  in  the  above 

cause,  attested  the day  of ,  A.  D.  19 ,  by  which  I 

was  commanded  to  make  the  amount  of dollars  to  satisfy 

the  judgment  in  this  action,  with  interest  thereon,  and  costs,  out 

of  the  personal  property  of  the  above  defendant, ,  and  if 

sufficient  personal  property  could  not  be  found,  then  out  of  the 

real  property  belonging  to  the  said  defendant,  on  the day 

of ,  19 ,  or  at  any  time  thereafter,  as  by  the  said  writ, 

reference  being  thereunto  had,  more  fully  appears,  I  have  levied 
on  and  this  day  sold,  in  one  parcel,  at  public  auction,  according  to 

the  statute  in  such  case  made  and  provided,  to ,  who  was 

the  highest  bidder,  for  the  sum  of dollars,  which  was  the 

whole  price  paid  by  him  for  the  same,  the  real  estate  described 
as  follows,  to  wit  [particular  description] ;  that  the  price  of  each 

distinct  lot  and  parcel  was  as  follows,  to  wit, dollars  for 

the  real  estate  aforesaid,  and  that  the  said  real  estate  is  subject 
to  redemption  in  one  year,  pursuant  to  the  statute  in  such  cases 
made  and  provided. 

[Dated  and  signed.] 
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AETICLE  Xn. 

EETUBN  OF  EXECUTION. 

S  2076.  Execution,  when  returnable. 

f  2077.  Execution  upon  gold-dust. 

S  2078.  Beturn  of  writ  fully  satisfied — Form. 

S  2079.  Return — Execution  satisfied — Another  fom^ 

(  2080.  Betam  of  writ  unsatisfied — ^Form. 

S  2081.  Return — Sale  of  personal  property — ^Fonxu 

§  2082.  Beturn — Sale  of  real  estate — Form. 

§  2076.    Execution,  When  Betnrnable. 

The  execution  may  be  made  returnable  at  any  time  not  less 
than  ten  nor  more  than  sixty  days  after  its  receipt  by  the  sheriflE 
or  constable,  to  the  justice  who  issued  it.^ 


1  (Oal.)  Kerr's  Cyc.  C.  C.  P.,  »ecs. 
683,  687;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3654;  (Ariz.)  Bev.  Stats. 
1901,  sees.  2103-2105;  (N.  D.)  Bev. 
Codes  1905,  sec.  8454;  (Tex.)  Sayles' 
Tex.  Civ.  Stats.  1897,  art.  1658; 
(Or.)  Lord's  Oregon  Laws,  sec.  2450; 
(Wash.)  B.  So  B.  Codes,  sec.  1879; 
(Idaho)  Rev.  Codes,  »ec.  4476;  (S, 
D.)  Comp.  Laws  1910,  sec.  82,  p. 
547;  (Utah)  Comp.  Laws  1907,  soc. 
3239;  (Wyo.)  Comp.  Stats.  1910,  sec. 
5280;  (Okl.)  Comp.  Laws  1909,  sec. 
6405;  (Neb.)  Cobbey's  Ann.  Stats., 
sec.  2003;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  6505;  (Colo.)  Mills' 
Ann.  Stats.  1905,  sec.  2668;  South- 
ern California  L.  Co.  v.  Ocean  Beach 
H.  Co.,  94  Cal.  217,  220,  223,  28  Am. 
St.  Bep.  115,  29  Pac.  627;  Lean  v. 


Givens,  146  Cal.  739,  742,  81  Pac. 
128. 

As  to  amending  return  of  writ  of 
execution,  see  monographic  note,  13 
Am.  Dec.  173-181. 

As  to  execution  sale  after  return 
day,  see  notes,  15  Am.  Dec.  83-89;  28 
Am.  St.  Bep.  120,  121. 

As  to  liability  of  sheriff  for  faU- 
ing  to  make  service  without  delay,  see 
Kerr's  Cyc.  Pol.  Code,  sec.  4161,  and 
note. 

As  to  liability  of  officer  for  failure 
to  return  execution^  see  notes,  13  Am. 
Dec.  173-181;  25  Am.  Dec.  571-575. 

As  to  power  of  officer  to  sell  prop- 
erty after  return  day  of  execution,  see 
notes,  15  Am.  Dec.  522;  76  Am.  Dec. 
83;  28  Am.  St.  Bep.  120. 

As  to  sheriff's  return  as  evidence, 
see  note.  43   Am.  Dec.  53 L 


§  2077.    Execution  upon  Gold-dust. 

Gold-dust  must  be  returned  by  the  officer  as  so  much  money  col- 
lected at  its  current  value,  without  exposing  the  same  to  sale.^ 

1  See  Kerr's  Cyc.  C.  C,  P.,  sec.  688. 
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§  2078.    Ketnrn  of  Writ  Fully  Satisfied— Form. 

[Title  of  Court  and  Cause.] 

The  execution  is  hereby  returned  by  me  as  satisfied  in  full  on 
this  10th  day  of  January,  1909. 


§  2079.   Return — Execution  Satisfied— Another  Form. 

I  hereby  certify  that  I  received  the  annexed  execution  on  the 
day  of ,  A.  D.  19 ,  and  by  virtue  tlicreof  recov- 
ered from  the  therein  named  judgment  debtor  the  sum  of 


dollars,  and  after  deducting  my  fees  and  commission  of dol- 
lars, I  applied  the  balance  of dollars  in  satisfaction  of  said 

execution,  as  will  more  fully  appear  by  receipt  of  the  plaintiff  in- 
dorsed thereon  and  made  a  part  hereof,  and  I  hereby  return  the 
said  execution  satisfied. 

[Dated  and  signed.] 

§  2080.    Setum  of  Writ  Unsatisfied— Form. 

[Title  of  Court  and  Cause.] 

I  hereby  certify  that  after  due  and  diligent  search  and  in- 
quiry in  the  city  and  county  of  San  Francisco,  I  have  been  un- 
able to  find  any  property,  either  real  or  personal,  belonging  to 
the  within  named  defendant.  I  therefore  return  the  within 
execution  which  was  received  by  me  on.  or  about  the  14th  day  of 
December,  1905,  wholly  unsatisfied. 

§  2081.    Setum— Sale  of  Personal  Property— Form. 

I  do  hereby  certify  that  I  received  the  annexed  execution  on  the 

• 

day  of ,  A.  D.  19 ,  and  by  virtue  and  in  pursu- 
ance thereof,  on  the day  of ,  A.  D.  19 ,  I  duly 

levied  upon  the  following  described  personal  property  [descrip- 
tion] ,  on  the day  of ,  A.  D.  19 ,  I  duly  advertised 

the  same  for  sale,  to  be  sold  by  me  in  the  city  of ,  county 

of ,  on  the day  of ,  A.  D.  19- ,  at 

o'clock M. ;  that  previous  to  said  sale  I  caused  due  and  legal 

notice  thereof  to  be  posted  continuously  in  three  of  the  most  pub- 
lic places  in  the  said  city  of ,  for  the  period  of days 

preceding  such  sale ;  and  that  on  the day  of — ,  A.  D. 

19 ,  the  day  on  which  said  property  was  so  advertised  to  be 
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sold  as  aforesaid,  I  attended  at  the  time  and  pla<*e  fixed  for  said 
sale,  and  exposed  the  said  property  for  sale  at  puhlic  auction  ac- 
cording to  law,  and  sold  the  same  to  the  highest  bidder,  for  the 
sum  of dollars,  and  deducted  therefrom  my  fees  and  ex- 
penses, amounting  to dollars,   leaving  a  net   balance    of 

dollars,  which  said  balance  I  applied  in  full  satisfaction  of 

the  annexed  execution,  as  will  more  fully  appear  from  the  receipt 
indorsed  thereon. 

[Dated  and  signed  by  officer.] 

§  2082.   Betom— Sale  of  Real  Estate— Form. 

Office  of  the 

Sheriff  of  the  County  of 


"•  • 


I, ,  sheriff  of  the  county  of ,  do  hereby  certify 

that,  by  virtue  and  in  pursuance  of  the  annexed  execution,  I  ad- 
vertised the  following  described  real  estate  [description],  to  be 

sold  by  me  in  front  of  the  courthouse  in  the  county  of ,  on 

the day  of ,  A.  D.  19 ,  between  the  hours  of  nine 

A.  M.  and  five  P.  M.,  to  wit :  at o'clock M. ;  that  previous 

to  said  sale  I  caused  due  and  legal  notice  thereof  to  be  published 
once  a  week,  for  three  weeks  successively,  immediately  before  said 

sale,  in  the ,  a newspaper  published  in  the  county  of 

,  and  caused  said  notice  to  be  posted  in  three  of  the  most 

public  places  in  the  county  of for  the  same  period  pre- 
ceding such  sale,  continuously;  and  that  on  the  day  of 

,  A.  D.  19 ,  the  day  on  which  said  premises  were  so 

advertised  to  be  sold,  as  aforesaid,  I  attended  at  the  time  and 
place  fixed  for  said  sale,  and  exposed  the  said  premises  for  sale, 
in  one  parcel,  at  public  auction,  according  to  law,  to  the  highest 

bidder,  for  cash,  in  gold  coin  of  the  United  States,  when 

being  the  highest  bidder  therefor,  the  said  premises  were  struck  off 

by  me  to  the  said  ,  for  dollars,  which  was  the 

whole  price  bid,  and  which  I  acknowledge  to  have  received ;  and 
that  I  delivered  to  said  purchaser  a  certificate  of  said  sale,  and 
filed  and  recorded  a  duplicate  thereof  in  the  office  of  the  oounty 
recorder  in  and  for  the  county  aforesaid;  and  I  further  certify 
that  I  deducted  from  said  sum  of dollars  my  fees,  com- 
missions, and  expenses,  amounting  to dollars,  leaving  a  net 

balance  of dollars. 

[Dated  and  signed.] 
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AETICLE  Xin. 

STAY  OP  EXECUTION— MISCELLANEOUS  PBOCEEDINGS. 

f  2083.  Justice  has  power  to  stay  execution  for  how  long. 

§  2084.  Washington — Stay  of  execution. 

2085.  Washington — Bond  for  stay. 

2086.  Washington — Bond  to  stay  execution — Form. 

2087.  Washington — ^Levy  against  property  of  principal  or  bail. 

2088.  Washington — Bail  may  collect  from  defendant. 

2089.  Washington — Execution  revoked  where  judgment  stayed. 

2090.  Execution,  how  renewed. 

2091.  Justice  has  power  to  recall  execution  when. 

2092.  Docket  order  recalling  execution — Form. 

2093.  Where  there  is  more  than  one  writ. 

2094.  Satisfaction  of  judgment  and  accruing  costs. 

2095.  What  are  accruing  costs. 

2096.  Costs — Keeper's  fees  are  not  accruing  costs. 

2097.  Colorado — Execution  to  other  county — Certiiicatfl. 
209i.  Colorado— Constable  in  other  eounty  must  execute. 

2099.  Colorado— Constable  to  take  and  keep  property — ^Delivery  bond. 

2100.  Colorado— Cons*table  to  pay  moneys  over  to  justice — Justice  to  post 
list  of  witness  fees. 

2lUl.  Colorado— Constable  may  act  after  term  expires — Sureties  liabl^l. 

2102.  Colorado — Summary  proceedings  against    justice  or  constable   for 
moneys  collected. 

2103.  Colorado — On  payment  by  officer  proceedings  stayed. 

2104.  Washington — Execution  to  another  county. 

2105.  Washington — Execution  may  be  renewed. 

2106.  Washington — Sale  upon  execution — ^Betum. 

2107.  Colorado — Justice  may  receive  moneys. 

2108.  Oregon — Execution  returnable  within  thirty  days,  to  whom  directed. 

2109.  Oregon — ^Renewal  of  execution. 

§  2083.    Justice  has  Power  to  Stay  Execution  for  How  Long. 

The  court,  or  any  justice  thereof,  may  stay  the  execution  of  any 
judgment,  including  any  judgment  in  a  case  of  forcible  entry  or 
unlawful  detainer,  for  a  period  not  exceeding  ten  days.^ 

t  (Cal.)  Kerr's  Cye.  C.  C.  P.,  sec.  901a;  (Neb.)  Cobbey's  Ann.  Stats.,  see. 
1994. 

§  2064.    Washington — Stay  of  Execution. 

The  execution  upon  a  judgment  by  a  justice  of  the  peace  may 
be  stayed  in  the  manner  hereinafter  provided^  upon  reasonable 
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notice  to  the  opposite  party,  and  for  the  following  periods  of  time, 
to  be  calculated  from  the  date  of  the  judgment : — 

1.  If  the  judgment  be  for  any  sum  not  exceeding  twenty-five 
dollars,  exclusive  of  costs,  one  month ; 

2.  If  it  be  for  more  than  twenty-five  dollars,  two  months.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1867. 

§  2085.    Washington— Bond  for  Stay. 

To  entitle  any  person  to  such  stay  of  execution,  some  responsible 
person,  to  be  approved  by  the  justice,  and  not  being  a  party  to  the 
judgment,  must,  within  five  days  after  rendering  of  the  judgment, 
enter  into  a  bond  before  the  justice,  to  the  adverse  party,  in  a  suffi- 
cient sum  to  secure  the  payment  of  the  judgment  and  costs,  condi- 
tioned to  be  void  upon  such  payment,  at  the  expiration  of  the  stay.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1868. 

§  2086.    Washington— Bond  to  Stay  Execution— Form. 

Such  bond  must  be  signed  by  the  person  entering  into  the  same, 
and  may  be  in  the  following  form : — 

Whereas,  has  obtained  a  judgment  before  , 

one  of  the  justices  of  the  peace  in  and  for county,  on  the 

day  of  ,  19 ,  against ,  for dol- 
lars, now,  therefore,  I,  ,  acknowledge  myself  bound  to 

in  the  sum  of dollars,  this  bond  to  be  void  if  such 

judgment  shall  be  paid  at  the  expiration  of month  after  the 

time  it  was  rendered. 

Dated  the day  of ,  19 . 


1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1869. 

§  2087.  Washington — Levy  Against  Property  of  Principal  or 
Bail 
If,  at  the  expiration  of  such  stay,  the  judgment  be  not  paid, 
the  execution  must  issue  against  both  the  principal  and  bail.  If 
the  principal  do  not  satisfy  the  execution,  and  the  officer  cannot 
find  sufficient  property  belonging  to  him  upon  which  to  levy,  he 
miLst  levy  upon  the  property  of  the  bail,  and  in  his  return  must 
state  what  amount  of  money  collected  by  him  on  the  execution 
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was  collected  from  the  bail,  and  the  time  when  the  same  was  re- 
ceived.* 

1  Bern,  is  Bal.  Ann.  Codes  &  Stats.,  see.  1870. 

§  2088.    Washington-— Bail  may  Collect  from  Defendant. 

After  the  return  of  such  execution,  the  bail  shall  be  entitled, 
on  application  to  the  justice,  to  have  the  judgment,  or  so  much 
thereof  as  may  have  been  collected  from  him  in  satisfaction  of 
the  execution,  transferred  to  his  use ;  and  he  may  collect  the  same 
from  the  defendant  by  execution,  together  with  the  interest  at 
the  rate  of  twelve  per  cent  per  annum.* 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  see.  1871. 

§  2089.  Washington — Execution  Bevoked  Where  Jud^ent 
Stayed. 
If  judgment  be  stayed  in  the  manner  above  provided  after  an 
execution  has  been  issued  thereon,  the  justice  shall  revoke  such 
execution,  in  the  same  manner  and  with  like  effect  as  he  is  herein- 
after directed  to  revoke  an  execution  after  an  appeal  has  been 
allowed;  and  if  the  defendant  has  been  committed,  order  him  to 
be  discharged  from  custody.* 

1  Bern,  ft  BaL  Ann.  Codes  ft  Stats.,  see.  1872. 

§  2090.   Execution,  How  Benewed. 

An  execution  may,  at  the  request  of  the  jud^rment  creditor,  be  re- 
newed before  the  expiration  of  the  time  fixed  for  its  return,  by  the 
word  ''renewed,"  written  thereon,  with  the  date  thereof,  and  sub- 
scribed by  the  justice.  Such  renewal  has  the  effect  of  an  original 
issue,  and  may  be  repeated  as  often  as  necessary.  If  an  execution 
is  returned  unsatisfied,  another  may  be  afterward  issued.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  7062 j  (S.  D.)  Comp.  Laws  1910,  sec. 

sec.   903;    (Ariz.)    Bev.   Stats.   1901,  86,  p.  547;  (Utah)  Comp.  Laws  1907, 

see.  2104;  (N.  D.)  Bev.  Codes  1905,  sec.    3739;     (Neb.)     Cobbey's    Ann. 

sec.  8461;   (Idaho)   Bev.  Codes,  sec.  Stats.,  sec.  1997;  Hayward  v.  Pimen- 

4743;   (Mont.)  Bev.  Codes  1907,  see.  tal,  107  Cal.  386,  390,  40  Pac.  545. 

§  2091.   Justice  has  Power  to  Becall  Execution  When. 

An  execution  issued  upon  the  justice's  judgment  may  bo  recalled 
by  the  justice  who  rendered  the  judgment,  especially  where  such 
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judgment  is  void,  notwithstanding  the  fact  that  the  execution  was 
issued  by  the  county  clerk,  on  a  transcript  of  the  justice's  docket 
filed  in  his  office.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  (Utah)  Comp.  Laws  1907,  sec.  3735; 

sec.    899;     (Nev.)     Cutting's    Comp.  (Kan.)    Dassler's    Oen.   Stots.    1909, 

Laws,  sec.  3652;  (Or.)  B.  &  C.  Codes,  sec.  6486;  Gates  v.  Lane,  49  Cal.  266, 

sec.  2442;  Lord's  Oregon  Laws,  sec.  269;  and  see  Laco  y.  Brown,  75  CaL 

2693;  (Idaho)  Bev.  Codes,  sec.  4735;  6,  2  Ahl  St.  Bep.  814,  14  Pac  368. 
(Mont.)  Bey.  Codes  1907,  see.  7057; 

§  2092.   Docket  Order  Recalling  Execution— Form. 

[Title  of  Court  and  Cause.] 

The  defendant  having  paid  into  court  the  sum  of dollars 

costs  as  ordered  herein,  and  the  judgment  by  default  herein  being 

vacated,  the  writ  of  execution  issued  herein  on  the day  of 

,  19 ,  is  hereby  vacated  and  recalled. 

[Dated.] 

§  2093.    Where  There  is  More  Than  One  Writ. 

Where  there  are  several  executions  in  the  hands  of  the  officer, 
at  the  same  time,  under  which  lands  are  sold,  the  money  must  be 
applied  first  to  the  satisfaction  of  the  oldest  existing  judgment  lien.^ 

1  See   Kerr's  Cyc.   C.   C.  P.,   sec.  Idaho.-rOlUs    v.     Kirkpatrick,    S 

694;  Bagley  v.  Ward,  37  Cal.  121,  Idaho,  247,  28  Pac.  435;  Wooddy  y. 
136,  99  Am.  Dec.  256.  Jameson,  5  Idaho,  466,  50  Pae.  1008. 

§  2094.    Satisfaction  of  Judgment  and  Accruing  Costs. 

Any  excess  in  the  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless  otherwise 
directed  by  the  judgment  or  order  of  the  court.  When  there  is 
more  property  of  the  judgment  debtor  than  is  sufficient  to  satisfy 
the  judgment  and  accruing  costs  within  the  view  of  the  sheriff  or 
constable,  he  must  levy  only  on  such  part  of  the  property  as  the 
judgment  debtor  may  indicate,  if  the  property  indicated  be  amply 
sufficient  to  satisfy  the  judgment  and  costs.* 

1  See  Kerr'B  Cyc.   C.  C.   P.,  sec.  Aa   to   duty   of   oflScera   to   serye 

691.  ezecntion  in  absence  of  directions, 

As   to    action   for    possession    of  see  note,  95  Am.  Dec.  425,  426. 

chattels  levied    npon    under  ezecu-  As  to  excessive  levy  and  sale,  and 

tion,  see  note,  20  Am.  Dec.  696-699.  excessive  feea  exacted  by  officer  in 
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making  levy,  see  note,  56  Am.  Bee.         Ae  to  tatisfaetion  of  executioa  bj 
692-694.  lovy^  ■««  monograpluo  note,  5S  Am. 

As   to   justification    of   aheriff   vn-      Dee.  350-36&. 
der  writ  which  he  kaa  failed  to  re- 
turn, see  note,  74  Am.  Dec.  672. 

§  2096.    What  are  Accroiiig  Costs. 

Accruing  costs,  as  that  terra  is  used  in  the  statute,  are  such  fees 
and  expenses  only  as  are  incurred  in  executing  the  judgment.^ 

1  See  Kerr's  Cjc.  C.  C.  P.,  sec.  691;  Hotchkiss  v.  Smith,  108  Cal.  285,  287, 
41  Pac.  304. 

§  2086.    Costs — Keeper's  Fees  are  not  Accruing  Costs. 

Keeper's  fees  and  expenses  are  not  part  of  the  sheriff's  or  con- 
stable's '^ accruing  costs,"  and  such  are  not  chargeable  against  the 
defendant  in  the  judgment,  where  the  plaintiff  neglects  to  include 
them  in  his  memorandum  of  costs.^ 

1  See  Kerr's  Gye.  C.  C.  P.,  sec.  691;  Hotchkiss  ▼.  Smith,  108  Cal.  285,  287, 
41  Pac.  304. 

§  2097.  Colorado — ^Execution  to  Other  County— Certificate. 

When  it  appears,  by  the  return  of  any  execution,  issued  as 
aforesaid,  that  the  defendant  has  not  personal  property  within 
the  county  sufficient  to  satisfy  the  debt,  and  it  is  desired  by  the 
plaintiff  to  have  execution  issued  to  some  other  county,  in  which 
it  is  alleged  that  the  defendant  has  personal  property,  the  justice 
must  issue  such  execution,  directed  to  any  constable  of  the  county 
where  such  property  is  said  to  be,  to  which  execution  must  be 
attached  an  official  certificate  of  the  county  clerk  of  the  county  in 
which  the  same  is  issued,  setting  forth,  under  the  seal  of  said 
court,  that  such  justice,  so  issuing,  was  at  the  time  of  issuing  said 
execution  a  justice  of  the  peace  in  and  for  said  county,  and  no 
constable  is  bound  to  execute  any  such  process  unless  so  authenti- 
cated.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3760. 

§  2098.    Colorado — Constable  in  Other  County  must  Execute. 

When  an  execution  is  issued  to  another  county,  it  is  the  duty  of 
the  constable  receiving  the  same  to  proceed  to  the  executioi^  of 
the  same,  and  make  return  as  in  other  cases.* 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3761. 
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§  2099.    Colorado — Constable  to  Take  and  Keep  Property— Deliv- 
ery Bond. 

Any  constable  is  authorized  to  remove  property  levied  on  by 
him,  when  it  is  necessary  for  safekeeping  of  the  same,  provided, 
that  if  the  defendant  desires  to  retain  the  property  so  levied  on, 
until  the  day  of  sale,  the  said  constable  may  allow  the  defendant 
to  keep  the  same,  if  the  said  defendant  give  bond  to  the  said  con- 
stable, in  double  the  amount  of  the  execution,  with  good  security- 
conditioned  for  the  delivery  of  said  property  to  the  same  consta- 
ble, at  the  time  and  place  of  sale,  to  be  named  in  tiie  bond ;  and 
if  the  said  property  is  not  delivered,  as  aforesaid,  at  the  time  and 
place  of  sale,  the  constable  having  the  execution  may  proceed  to 
levy  the  same  upon  the  same  or  any  other  property  of  the  defend- 
ant, or  upon  the  property  of  the  security  in  such  bond ;  and  sell 
the  same,  giving  two  days'  public  notice  of  such  sale,  by  adver- 
tisement, to  be  posted  at  one  public  place.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3702. 

§  2100.   Colorado — Constable  to  Pay  Moneys  Over  to  Justice — 
Justice  to  Post  List  of  Witness  Fees. 
On  the  return  of  all  executions,  the  constable  must  pay  over  to 
the  justice  of  the  peace  who  issued  the  same  all  money  not  previ- 
ously paid  over  to  the  plaintiff,  and  also  all  witness  fees  which 
remain  unpaid  to  any  witness;  and  it  is  the  duty  of  the  justice 
of  the  peace  to  post  up  in  his  office,  at  least  once  in  three  months, 
a  list  of  all  witness  fees  in  his  hands,  and  the  name  or  names  of 
the  persons  to  whom  they  belong;  and  for  a  failure  to  comply 
with  this  provision  a  justice  of  the  peace  is  liable  to  a  fine  of 
fifty  dollars,  to  be  recovered  in  an  action  of  debt  in  the  name  and 
'  behalf  of  the  county.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3763. 

§  2101.  Colorado — Constable  may  Act  After  Term  Expires — 
Sureties  Liable. 
Any  constable  to  whom  an  execution  has  been  delivered,  and 
whose  term  of  office  expires  before  the  expiration  of  the  time 
within  which  the  return  of  such  execution  is  required  by  law,  is 
authorized  to  proceed  in  all  matters  relating  to  said  execution, 
and  in  the  same  manner  to  collect  the  same,  that  he  might  have 
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done  had  the  term  of  office  of  such  constable  not  have  expired; 
and  the  constable  and  sureties  are  liable  for  any  neglect  of  duty, 
and  for  all  moneys  collected  upon  such  executions  in  the  same 
manner  and  to  the  same  extent  they  would  have  been  if  the  term 
of  office  of  such  constable  had  not  expired.^ 

i  (Colo.)  Ber.  Stats.  1908^  see.  3764. 

§  2102.    Colorado — Summary   Proceedings   Against   Justice   or 
Constable  for  Moneys  Collected. 

Upon  the  failure  of  a  justice  of  the  peace  or  constable  to  pay 
ever  any  money  by  him  collected  or  received,  as  herein  provided, 
to  any  person  entitled  to  receive  same,  his  or  her  agent  or  at- 
torney, such  person  may  proceed  against  such  justice  or  constable 
in  a  summary  way,  either  before  a  district  court  or  some  justice 
of  the  peace  of  the  proper  coimty,  by  motion,  upon  giving  to  such 
justice  or  constable  five  days'  notice  of  the  application,  and  re- 
cover the  amount  so  neglected  or  refused  to  be  paid,  with  twenty 
per  cent  damages  thereon  for  such  detention;  and  shall  have  exe- 
cution therefor.^ 

I  (Colo.)  Rev.  Stats.  1908,  sec.  389(8. 

§  2103.    Colorado — On  Pajrment  by  Officer  Proceedings  Stayed. 

If  any  justice  or  constable,  against  whom  proceedings  shall  have 
been  commenced,  as  provided  in  the  preceding  section,  shall  pay 
the  amount  claimed  by  the  party  prosecuting,  with  the  costs,  the 
proceedings  shall  be  dismissed,  without  judgment  for  the  damages 
specified  in  the  preceding  section.* 

1  (Oolo.)  Bev.  Stats.  1908,  see.  3899. 

§  2104.    Washington — ^Execution  to  Another  County. 

If  the  defendant  have  not  goods  and  chattels  in  the  county  in 
which  judgment  was  rendered  sufficient  to  satisfy  the  execution, 
the  justice  before  whom  such  judgment  may  be  must,  at  the  re- 
quest of  the  party  entitled,  make  out  a  certified  transcript  of  the 
same,  which  may  be  delivered  to  a  justice  in  any  other  county,  who 
must  make  an  entry  thereof  in  his  docket,  and  issue  execution 
thereon  for  the  amount  of  the  judgment,  or  such  part  as  is  unsat- 
isfied, with  costs  as  in  other  cases.^ 

i  Bern,  k  Bal.  Ann.  Codes  A  Stats.,  see.  187S. 
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§  2106.    Washington — ^Execution  may  be  Benewed 

If  an  execution  be  not  satisfied,  it  may,  at  the  request  of  the 
plaintiff,  be  renewed  from  time  to  time  by  the  justice  who  issues 
the  same,  or  by  the  justice  to  whom  his  docket  is  transferred,  by 
an  indorsement  thereon  to  that  effect,  signed  by  him,  and  dated 
when  the  same  is  to  be  made.  If  any  part  of  such  execution  has 
been  satisfied,  the  indorsement  of  renewal  must  express  the  sum 
due  on  the  execution.  Every  such  indorsement  must  renew  the 
execution  in  full  force  in  all  respects  for  thirty  days,  and  no 
longer ;  and  an  entry  of  such  renewal  must  be  made  in  the  docket 
of  the  justice.* 

1  Rem.  k  Bal.  Aim.  Codes  &  atats.,  tec.  1881. 

§  2106.    Washingrton — Sale  upon  Execution— Betnm. 

At  the  time  and  place  so  appointed,  if  the  goods  and  chattels 
be  present  for  inspection  of  bidders,  the  officer  must  expose  them 
to  sale  at  public  vendue  to  the  highest  bidder ;  he  must  return  the 
execution  and  have  the  money  before  the  justice,  at  the  time  of 
making  such  return,  ready  to  be  paid  over  to  the  persons  respec- 
tively entitled  thereto.* 

1  Rem.  k  Bal.  Ann.  Godes  k  Stats.,  sec.  1883. 

§  2107.    Colorado — Justice  may  Receive  Moneys. 

Justices  of  the  peace,  being  duly  qualified  according  to  law,  are 
authorized  and  empowered,  and  it  is  made  their  duty,  to  receive 
money  on  all  notes  and  demands  which  may  have  been  placed  in 
their  hands  for  suit  or  collection,  and  also  upon  all  judgments 

» 

rendered  by  them  prior  to  the  issuing  execution  thereon.^ 

1  (Colo.)  Rey.  Stats.  1908,  sec.  3718. 

§  2108.  Oregon— Execution  Returnable  Within  Thirty  Days,  to 
Whom  Directed. 
An  execution  issued  by  a  justice  must  be  made  returnable 
within  thirty  days  from  the  date  thereof,  and  directed  to  the  sher- 
iff of  the  county  or  any  constable  or  marshall  or  policeman  author- 
ized to  act  as  a  constable  in  any  precinct  therein,  and  must  be 
executed  by  any  of  such  officers  when  delivered  to  him.^ 

I  Lord's  Or.  LawS|  sec.  2450. 
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§  2109.    Oregon— Renewal  of  Execntion. 

At  any  time  before  the  expiration  of  the  return  day  of  the  exe- 
cution, it  may  be  renewed  for  another  period  of  thirty  days,  at 
the  request  of  the  plaintiff,  by  an  indorsement  to  that  effect  made 
by  the  justice  thereon.  Such  indorsement  must  be  dated,  and  if 
any  part  of  such  exec.ution  has  been  satisfied,  must  state  the 
amount  then  due  thereon.  An  entry  of  such  renewal  must  also 
be  made  in  the  docket  of  the  justice.^ 

i  Lord's  Or.  Laws,  sec*  2452« 
63 
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ARTICLE  XIV. 

LTABILrrY  OP  SHERIFP, 

i  2110.  Failure  to  execute  writ,  sheriff  liable  on  bon^ 

5  2111.  Actions  against  sheriff  for  official  act. 

8  2112.  Liability  of  sheriff  for  neglect  to  levy. 

§  2113.  Sheriff  must  justify  under  writ. 

8  2114.  Sheriff,  when  a  trespasser. 

8  2115.  Measure  of  damages,  under  what  circumstances. 

8  2116.  Demand  before  suit  for  damages  unnecessary. 

8  2117.  Colorado — Misfeasance  or  nonfeasance  of  constable — Liability. 

§  2110.   FaUure  to  Execute  Writ,  Sheriff  Liable  on  Bond. 

The  default  of  the  sheriff  or  constable  in  executing  the  writ  of 
execution  renders  him  liable  upon  his  bond.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  691;  Sheehy  t.  Graves,  58  Cal.  449,  455. 


§  2111.    Actions  Against  Sheriff  for  Official  Act. 

If  an  action  is  brought  against  any  officer  or  person  for  an  act 
for  the  doing  of  which  he  had  theretofore  received  any  valid  bond 
or  covenant  of  indemnity,  and  he  (1)  gives  seasonable  notice  there- 
of in  writing  to  the  persons  who  ex-ecuted  such  bond  or  covenant, 
and  (2)  permits  them  to  conduct  the  defense  of  such  action,  the 
judgment  recovered  therein  is  conclusive  evidence  against  the 
persons  so  notified ;  and  the  court  may,  on  motion  of  the  defendant, 
upon  notice  of  five  days,  and  upon  proof  of  such  bond  or  covenant, 
and  of  such  notice  and  permission,  enter  judgment  against  them 
for  the  amount  so  recovered  and  costs.^ 

I  Kerr's  Cyc.  C.  C.  P.,  sec.  1055. 

§  2112.    Liability  of  Sheriff  for  Neglect  to  Levy. 

If  the  sheriff  to  whom  a  writ  of  execution  is  delivered  neglects 
or  refuses,  after  being  required  by  the  creditor  or  his  attorney, 
the  fees  having  first  been  paid  or  tendered,  to  levy  upon  any 
property  of  the  party  charged  in  the  writ,  which  is  liable  to  be 
levied  upon  and  sold,  he  is  liable  to  the  creditor  for  the  value  of 
such  property.^ 

1  Kerr's  Cyc.  Pol.  Code,  see.  4161. 
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§  2113.    Sheriff  mnst  Justify  Under  Writ. 

The  sheriff  or  constable  must  show  that  the  seizure  of  par- 
ticular property  is  within  the  scope  of  his  writ,  and  if  by  the 
terms  of  the  writ  such  seizure  is  authorized  only  within  a  lim- 
ited period  of  time,  the  seizure  after  that  time  has  expired  is 
unauthorized  and  the  sheriff  or  constable  is  liable  for  trespass.^ 

1  Southern  Cal.  L.  Co.  v.  Ocean  Beach  H.  Co.,  94  Cal.  217^  221^  28  Am.  St. 
Bep.  115;  29  Pac.  627. 

§  2114.   Sheriff,  When  a  Trespajsser. 

The  sheriff  or  constable  is  a  trespasser,  and  liable  for  the  value 
of  the  goods  seized  under  execution  where  such  goods  arc  in  the 
hands  of  the  pledgee,  and  where  he  fails  to  levy  thereon  by  gar- 
nishment instead  of  by  seizure  of  the  pledge.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  688;  Treadwell  v.  Davis,  34  Cal.  COl,  608, 
94  Am.  Dec.  707. 


§  2116.   Measure  of  Damages,  Under  What  Circumstances. 

When  the  plaintiff's  property  is  seized  and  sold  by  the  defendant 
sheriff  or  constable,  and  is  afterward  repurchased  by  the  plaintiff 
from  one  who  bought  it  at  the  sheriff's  or  constable's  sale,  it  is 
held  that  the  measure  of  damages  is  the  amount  paid  to  repur- 
chase the  property.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  694;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3320;  (Ariz.)  Bev.  Stats. 
1901,  sec.  2571;  (N.  D.)  Kev.  Codes 
1905,  sec.  8460;  (Tex.)  Sayles'  Tex. 
Civ.  Stats.  1897,  arts.  2361-2369, 
2370;  (Or.)  Lord's  Oregon  Laws,  see. 
238;  (Wash.)  B.  &  B.  Codes,  sec. 
1883;  (Idaho)  Bev.  Codes,  sec.  4484; 
(Utah)  Comp.  Laws  1907,  sec.  3254; 
(Wyo.)  Comp.  Laws  1909,  sec.  5295; 


(Okl.)  Comp.  Laws  1909,  sees.  6412, 
6413;  (Neb.)  Cobbey's  Ann.  Stats., 
sec.  2012;  (Kan.)  Dassler's  Gen. 
Stats.  1903,  sees.  6512,  6513;  (Colo.) 
Mills'  Ann.  Stats.  1905,  sec.  2670; 
Blewett  V.  Miller,  131  Cal.  149,  151, 
63  Pac.  157.  See  Fields  v.  Williams, 
91  Ala.  502,  8  South.  808;  Kline  v. 
McCandless,  139  Pa.  223,  20  Ail. 
1045;  Muenster  v.  Fields,  89  Tex. 
102,  33  S.  W.  852. 


§  2116.    Demand  Before  Suit  for  Damages  Uniieeessary. 

A  demand  is  not  necessary  before  bringing  a  suit  against  the 
sheriff  for  the  seizure  and  conversion  of  the  plaintiff's  property 
taken  tinder  process  against  a  third  person.  The  sheriff  having 
misapplied  his  process — whether  by  mistake  or  design  will  make 
no  difference — stands  in  the  position  of  every  other  trespasser,  and 
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is  liable  to  an  action  the  instant  the  trespass  is  committed.  The 
circumstance  that  the  property  was  in  the  possession  of  an  execu- 
tion debtor  at  the  date  of  the  seizure  amounts  to  nothing  except 
ilpon  proof  of  fraud  or  commixture.* 

1  Boulware  ▼.   Craddock,   30   Cal.      Cal.  583,  584.     See,  also,  Kerr's  Cyc. 
190,    191;    Wellman    ▼.   English,   38       C.  G.  P.,  sec.  509. 

§  2117.  Colorado — ^Misfeasance  or  Nonfeasance  of  Constable — 
Liability. 
If  any  constable  neglect  or  fail  to  return  an  execution  within 
ten  days  after  its  proper  return  day,  or  if  the  demand,  debt  or 
claim  be  wholly  or  in  part  lost,  or  if  any  special  damages  arise  to 
any  party  by  reason  of  the*  neglect  or  refusal  to  act,  or  the  mis- 
feasance or  nonfeasance  of  any  constable  in  the  discharge  of  any 
official  duty,  the  party  aggrieved  may  have  his  action  in  the  dis- 
trict court,  or,  when  the  amount  claimed  does  not  exceed  three 
hundred  dollars,  before  any  justice  of  the  peace  of  the  proper 
county,  against  such  constable,  and  his  sureties  on  the  official 
bond  of  such  constable,  and  may  recover  thereon  the  amount  of 
said  execution,  with  interest  from  the  date  of  the  judgment  upon 
which  the  original  execution  issued.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3765. 
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AETICLE  XV. 

THIRD  PABTY  CLAIM. 

I  2118.  Where  property  is  claimed  by  a  third  person,  proeednrt. 

8  2119.  Washington — Claim  by  third  person  to  property  levied  on  or  at- 
tached. 

I  2120.  What  necessary  for  constable  to  justify  taking  property  of  third 
person. 

8  2121.  "Grounds  of  title,"  meaning  of. 

§  2122.  Third  party  claims  are  intended  for  protection  of  sheriff. 

S  2123.  Improper  demand,  bow  taken  advantage  of. 

8  2124.  Failure  to  make  verified  claim  simply  exempts  officer  from  liability. 

8  2125.  Proof  as  to  service  of  verified  claim,  when  not  required. 

8  2126.  Undertaking  by  third  party  claimant  is  what  cases. 

8  2127.  Undertaking,  execution  of. 

8  2128.  Undertaking,  filing  of. 

8  2129.  Objection  to  undertaking. 

8  2130.  Justification  of  sureties. 

8  2131.  Objection  to  bond  because  of  amount. 

8  2132.  Sureties  must  justify. 

8  2133.  When  undertaking  becomes  effective. 

8  2134.  Undertaking  is  for  protection  of  constable. 

8  2135.  Sheriff  must  be  indemnified,  or  can  refuse  to  retain  property. 

8  2136.  Third  party  claim — Form. 

8  2137.  Defective  demand,  where  held  to  be  immaterial  variance. 

§  2118.   Where  Property  is  Olaiined  by  a  Third  Person,  Pro- 
cedure. 

If  the  property  levied  on  is  claimed  by  a  third  person  as  his 
property  by  a  written  claim  verified  by  his  oath  or  that  of  his 
agent,  setting  out  his  right  to  the  possession  thereof,  and  served 
upon  the  sheriff  or  constable,  the  sheriff  or  constable  is  not  bound 
to  keep  the  property  unless  the  plaintiff,  or  the  person  in  whose 
favor  the  writ  of  execution  runs,  on  demand,  indemnifies  the 
sheriff  or  constable  against  such  claim  by  an  undertaking  by  at 
least  two  good  and  sufiicient  sureties  in  a  sum  equal  to  double  the 
value  of  the  property  levied  on;  and  the  sheriff  or  constable  is 
not  liable  for  damages  for  the  taking  or  keeping  of  such  property 
to  any  such  third  person^  unless  such  a  claim  is  made.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  689;  Pac.  564;  Paden  v.  Goldbanm  (Cal., 
Graves  v.  Moore,  68  Gal.  435,  438;  Sept.  4,  1894),  37  Pac.  759,  760,  761; 
Black  Y.  Clasby,  97  Gal.  482,  483;  32      Brenot  t.  Bobinson,  108  Gal.  143,  145, 
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41  Pac  37;  Vermont  M.  Co.  t.  Brow, 
109  Cal.  236,  241,  50  Am.  St.  Rep.  37, 
41  Pac.  1031;  Stoekton  Sav.  &  L.  Soe. 
T.  Purvis  (Cal.,  Oct.  9,  1895),  42  Pac. 
441;  Susskind  v.  Hall  (Cal.,  March 
23,  1896),  44  Pac.  328,  330;  Fuller 
D.  Co.  V.  McDade,  113  Cal.  360,  363, 
45  Pac.  694;  Dubois  t.  Spinks,  114 
Cal.  289,  295,  46  Pac.  95;   Howe  r. 


Johnson,  117  Cal.  37,  40,  48  Pac.  978; 
Henderson  v.  Hart,  122  Cal.  332,  334, 
54  Pac.  1110;  Kellogg  r.  Burr,  126 
Cal.  38,  42,  58  Pac.  306;  Hickej  ▼. 
Coschina,  133  Cal.  81,  84,  65  Pac 
313;  Richey  v.  Haley,  138  CaL  441, 
444,  71  Pac.  499;  Hunt  v.  Hammel, 
142  Cal,  456,  459,  76  Pac.  378. 


§  2119.    Washington — Claim  by  Third  Person  to  Property  Levied 
on  or  Attached. 

If  any  property  levied  on  be  claimed  by  any  other  person  than 
the  defendant  in  the  execution,  and  the  claimant  make  affidavit 
of  his  title  or  right  to  the  possession  of  the  same,  stating  the 
ground  of  such  title  or  right,  and  serve  the  same  upon  the  sheriff 
or  constable  while  the  property  is  in  his  possession,  said  sheriff  or 
constable  is  not  bound  to  keep  the  property,  unless  the  plaintiff, 
on  demand,  indemnify  him  in  the  same  manner  as  provided  in  this 
act  for  cases  where  property  held  under  attachment  is  claimed  by 
persons  not  parties  to  the  suit;  and  when  such  claim  is  made,  the 
sheriff  or  constable  must  immediately  file  the  claimant's  affidavit 
with  the  justice,  and  notify  the  plaintiff  thereof,  and  unless  the 
property  be  at  once  released,  the  justice  must  set  the  case  for  trial 
upon  the  allegations  of  the  claimant's  affidavit,  and  the  case  must 
proceed  and  be  determined  in  the  same  manner  as  provided  in  this 
act  for  cases  where  property  held  under  attachment  is  claimed  by 
persons  not  parties  to  the  suit.^ 

1  Rem.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1888. 


§  2120.  What  Necessary  for  Constable  to  Justify  Taking  Prop- 
erty of  Third  Person. 
In  order  for  the  constable  to  justify  the  taking  of  property 
under  execution  against  another  who  is  a  stranger  to  the  writ,  or 
to  show  that  the  transfer  of  the  property  by  the  execution  debtor 
was  fraudulent  and  void  to  execution  creditor,  he  must  prove 
not  only  the  issuing  of  execution,  the  levy,  and  that  he  was  the 
creditor,  but  also  the  rendition  of  judgment  upon  his  debt,  and 
that  the  execution  was  issued  upon  judgment.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,      Laws,  sec.  3314;  (Ariz.)  Rev.  Stats. 
sec.    688;    (Nov.)    Cutting's    Comp.      1901,  sec.  2565;  (N.  D.)  Bev.  Codes 
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1905,  sec.  8457;  (Tex.)  Sayles'  Tex. 
av.  Stats.  1897,  arts.  2346-2354; 
(Or.)  Lord's  Oregon  Laws,  sec.  227; 
(Idaho)  Bev.  Codes,  see.  4477; 
(Utah)  Comp.  Laws  1907,  see.  3240; 
(Okl.)  Comp.  Laws  1909,  8«ec.  6405; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
2003;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  6505;   (Colo.)  Mills'  Aniu 


Stats.  1905,  see.  2669;  Darville  ▼. 
Mayhall,  128  Cal.  617,  618,  61  Pac. 
2f6.  See  Thombnrgh  ▼.  Hand,  7 
Cal.  554,  562;  Paige  ▼.  O'Neal,  12 
Cal.  483,  495;  Bickerstaff  ▼.  Doub, 
19  Cal.  109,  112,  79  Am.  Dec.  20*  j 
Leszinsky  v.  White,  45  Cal.  279; 
Kane  y.  Desmond,  63  Cal.  464,  465. 


§  2121.    ''Grounds  of  Title,"  Meaning  of. 

The  phrase  "grounds  of  such  title''  in  the  code  has  reference 
to  reasons  why  the  claimant  avers  his  own  title  superior  to  that 
of  execution  debtor.  Explanation  of  the  manner  in  which  such 
debtor  acquired  possession  of  the  property  from  the  claimant, 
coupled  with  a  statement  of  claimant's  ownership,  seems  to  be  all 
that  should  be  required  in  such  a  case.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  689;  Vermont  M.  Co.  y.  Brow,  109  Cal. 
236,  241,  50  Am,  St.  Bep.  37,  41  Pac.  1031. 


§  2122.   Third  Party  Claims  are  Intended  for  Protection  of 
Sheriff. 

The  section  relating  to  third  party  claims  is  intended  for  the 
protection  of  the  sheriff  or  constable.  If  the  claim  is  made,  the 
sheriff  or  constable  is  not  bound  to  retain  property  unless  he  is 
indemnified,  and,  unless  indemnified,  may  release  the  property 
without  incurring  a  liability  therefor  to  the  plaintiff  in  attachment 

or  execution.^ 

■ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  689;  Brenot   v.   Bobinson,    108    Cal.    143, 

Kellogg  V.  Burr,  126  Cal.  38,  42,  58  145,  41  Pac   37;   Dubois  v.   Spinks, 

Pac.  306;  Paden  v.  Goldbaum  (Cal.,  114*  Cal.  289,  295,  46  Pac.  95. 
Sept.    4,    1894),    37    Pac.    759,    760; 

§  2123.    Improper  Demands  How  Taken  Advantage  of . 

Where  a  constable  sis  being  sued  by  a  third  party  claimant,  if 
the  form  of  the  demand  does  not  comply  with  the  statute,  the  de- 
fendant should  traverse  the  allegation  in  his  answer,  or  object  to 
the  proof  when  it  is  offered.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  689;  71  Pac.  499.  See  Brenot  v.  Bobinson, 
Eichey  v.  Haley,  138  Cal.  441,  444,      108  CaL  146,' 41  Pac.  37. 
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§  2124.   Failure  to  Hake  Verified  Claim  Simply  Exempts  Officer 
from  Liability. 

Making  or  omitting  to  make  a  verified  claim  does  not  affect 
ownership  of  the  plaintiff,  but  if  not  made,  exempts  the  officer 
from  liability  in  certain  actions,  and  is  a  matter  of  defense.^ 

1  See  Kerr's  Cye.  G.  0.  P.,  see.  689;  Paden  y.  Goldbaum  (Cal.^  Sept.  4, 
1894),  37  Pac.  759,  761. 

§  2125.    Proof  as  to  Service  of  Verified  Claim,  When  not  Required. 

The  proof  as  to  service  of  verified  claim  setting  out  the  plain- 
tiff's title,  its  grounds  and  right  to  possession,  is  not  required 
where  the  demand  alleged  in  the  complaint  is  not  denied  in  the 
answer,  and  where  it  appears  affirmatively  by  the  defendant's 
answer  that  any  kind  of  demand  would  have  been  unavailing.^ 

1  See  Kerr's  Oyc.  G.  C.  P.,  see.  689;  Biehey  v.  Haley,  138  Cal.  441,  444, 
32  Pac.  564. 

§  2126.    Undertaking  by  Third  Party  Claimant  in  What  Cases. 

Where  property  levied  upon  under  execution  to  satisfy  a  judg- 
ment for  the  payment  of  money  is  claimed,  in  whole  or  in  part, 
by  a  person,  corporation,  partnership  or  association,  other  than 
the  judgment  debtor,  such  claimant  may  give  an  undertaking  as 
herein  provided,  which  undertaking  shall  release  the  property  in 
the  undertaking  described  from  the  lien  and  levy  of  such  execu- 
tion.^ 

1  See  (Cal.)  Kerr's  Cyc  C.  C.  P.,  Comp.  Stats.  1910,  sec.  5288;  (Neb.) 

sec.  710a;   (Tex.)   Sayles*  Tex.  Cir.  Cobbey's    Ann.    Stats.,    sec.    2017; 

Stats.  1897,  art.  2357;   (Or.)  Lord's  (Kan.)    Dassler**   Gen.   Stats.    1909, 

Oregon     Laws,     sec.     236;     (Wyo.)  sec.  6517. 

§  2127.    Undertaking,  Execution  of. 

The  undertaking,  with  two  sureties,  shall  be  executed  by  the 
person,  corporation,  partnership  or  association,  claiming  in  whole 
or  in  part,  the  property  upon  which  execution  is  levied  in  double 
the  estimated  value  of  the  property  claimed  by  the  person,  cor- 
poration, partnership  or  association;  provided,  in  no  case  need 
such  undertaking  be  for  a  greater  sum  than  double  the  amount 
for  which  the  execution  is  levied;  and  where  the  estimated  value 
of  the  property  so  claimed  by  the  person,  corporation,  partnership 
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or  association  is  less  than  the  sum  for  which  such  attachment  is 
levied,  such  estimated  value  shall  be  stated  in  the  undertaking, 
and  said  undertaking  shall  be  conditioned  that  if  the  property 
claimed  by  the  person,  corporation,  partnership  or  association  is 
finally  adjudged  to  be  the  property  of  the  judgment  debtor,  said 
person,  corporation,  partnership  or  association  will  pay  of  said 
judgment  upon  which  execution  has  issued  a  sum  equal  to  the 
value,  as  estimated  in  said  undertaking,  of  said  property  claimed 
by  said  person,  corporation,  partnership  or  association,  and  said 
property  claimed  shall  be  described  in  said  undertaking.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Comp.  Stated  1910,  sees.  4766-4768; 

sec.  710%;  (Ariz.)  Eev.  Stats.  1901,  (Neb.)    Cobbey's    Ann.    Stats.,    sec. 

sec.  2567;    (Tex.)   Sayles'  Tex.  Civ.  2017;    (Kan.)    Dassler's   Gen.   State. 

Stats.  1897,  art.  2357;   (Or.)  Lord's  1909,  sec.  6518. 
Oregon     Laws,     b«c^     236;     (Wyo.) 

§  2128.    Undertaking,  Filing  of. 

The  undertaking  shall  be  filed  in  the  action  in  which  said  execu- 
tion issued,  and  a  copy  thereof  served  upon  the  judgment  creditor 
or  his  attorney  in  said  action.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Civ.  Stats.  1897,  art.  2357;  (Or.) 
sec.  711;  (Nev.)  Cutting's  Comp.  Lord's  Oregon  Laws,  sec.  236;  (Kan.) 
Laws,  sec.  3679;  (Tex.)  Sayles'  Tex.      Dassler's  Gen.  Stats.  1909,  sec.  6517. 

§  2129.    Objection  to  Undertaking. 

Within  ten  days  after  the  service  of  the  copy  of  undertaking, 
the  judgment  creditor  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to  pay  the 
sum  for  which  they  become  bound  in  said  undertaking,  and  upon 
the  ground  that  the  estimated  value  of  property  therein  is  less  than 
the  market  value  of  the  property  claimed.  Such  objection  to  the 
undertaking  shall  be  made  in  writing,  specifying  the  ground  or 
grounds  of  objection,  and  if  the  objection  is  made  to  the  undertak- 
ing that  the  estimated  value  therein  is  less  than  the  market  value 
of  the  property  claimed,  such  objection  shall  specify  the  judgment 
creditor's  estimate  of  the  market  value  of  the  property  claimed. 
Such  written  objection  shall  be  served  upon  the  person,  partner- 
ship, corporation  or  association  giving  such  undertaking  and  claim- 
ing the  property  therein  described.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  711^. 


§§2130,2131  hillyer's  JUSTICES' CODE.  842 

§  2130.   Jnstiftcation  of  Sureties. 

"When  the  sureties,  or  either  of  them,  are  objected  to,  the  surety 
or  sureties  so  objected  to  shall  justify  before  the  court  out  of  which 
such  execution  issued,  upon  ten  days'  notice  of  the  time  when  they 
will  so  justify  being  given  to  the  judgment  debtor  or  his  attorney. 
Upon  the  hearing  and  examination  into  the  sufBciency  of  a  surety, 
witnesses  may  be  required  to  attend  and  evidence  may  be  procured 
and  introduced  in  the  same  manner  as  in  trial  of  civil  cases.  Upon 
such  hearing  and  examination,  the  court  shall  make  its  order,  in 
writing,  approving  or  disapproving  the  sufficiency  of  the  surety 
or  sureties  on  such  undertaking.  In  case  the  court  disapproves 
of  the  surety  or  sureties  on  any  undertaking  given  under  the  pro- 
visions of  this  act,  the  same  objection  to  the  sureties  may  be  made, 
and  the  same  proceedings  had  as  in  case  of  the  first  undertaking 
filed  and  served.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  712. 

§  2131.    Objection  to  Bond  Because  of  Amount. 

When  objection  is  made  to  the  undertaking  upon  the  ground 
that  the  estimated  value  of  the  property  claimed,  as  stated  in  the 
undertaking,  is  less  than  the  market  value  of  the  property  claimed, 
the  person,  corporation,  partnership  or  association  may  accept  the 
estimated  value  stated  by  the  judgment  creditor  in  said  objection, 
and  a  new  undertaking  may  be  at  once  filed  with  the  judgment 
creditor's  estimate  stated  therein  as  the  estimated  value,  and  no 
objection  shall  thereafter  be  road'e  upon  that  ground;  if  the  judg- 
ment creditor's  estimate  of  the  market  value  is  not  accepted,  the 
person,  corporation,  partnership  or  association  giving  the  under- 
taking shall  move  the  court  in  which  the  execution  issued,  upon 
ten  days'  notice  to  the  judgment  creditor,  to  estimate  the  market 
value  of  the  property  claimed  and  described  in  the  undertaking, 
and  upon  the  hearing  of  such  motion  witnesses  may  be  required  to 
attend  and  testify,  and  evidence  be  produced  in  the  same  manner 
as  in  the  trial  of  civil  actions.  Upon  the  hearing  of  such  motion, 
the  court  shall  estimate  the  market  value  of  the  property  described 
in  the  undertaking,  and  if  the  estimated  value  made  by  the  court 
exceeds  the  estimated  value  as  stated  in  the  undertaking,  a  new 
undertaking  shall  be  filed  and  served,  with  the  market  value  deter- 
mined by  the  court  stated  therein  as  the  estimated  value.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  712%;  (Tex.)  Sayles'  Tex.  CSt. 
StaU.  1897,  art.  2359. 


843  EXECUTIONS.  §§2132-2136 

§  2132.    Sureties  must  Justify. 

The  sureties  must  justify  on  the  undertaking  if  required  by  sec- 
tion 1057  of  the  Code  of  Civil  Procedure.^ 

1  See  (Cal.)  Kerr's  Cjc.C.C.  P..  sec.      C599;    (Kan.)    Dassler's  Oen.   Stats. 
713;   (N.  D.)  Bev.  Codes  1905,  sec.       1909,  sec.  6425. 
8460;  (Mont.)  Bev.  Codes  1907,  sec. 

§  2133.    When  Undertaking  Becomes  Effectiye. 

The  undertaking  shall  become  eflfective  for  the  purpose  herein 
specified  ten  days  after  service  of  copy  thereof  on  the  judgment 
debtor,  unless  objection  to  such  undertaking  is  made,  and  in  case 
objection  is  made  to  the  undertaking  filed  and  served,  then  the 
undertaking  shall  become  effective  for  such  purposes  ivhen  an 
undertaking  is  given  as  herein  provided.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  713%;  (Tex.)  Sayles'  Tex.  Civ. 
Stats.  1897,  art.  2357. 

§  2134.    Undertaking  is  for  Protection  of  Constable. 

The  preceding  section  is  intended  for  the  protection  of  the 
sheriff  or  constable.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  689. 

§  2135.    Sheriff  must  be  Indemnified,  or  can  Refuse  to  Retain 
Property. 

If  the  claim  is  made  the  sheriff  or  constable  is  not  bound  to 
retain  the  property  unless  he  is  indemnified,  and,  unless  indem- 
nified, he  may  release  the  property  without  incurring  liability 
therefor  to  the  plaintiff  in  attachment  or  execution.  Sufficiency 
of  notice  is  therefore  a  question  between  that  officer  and  the  plain- 
tiff in  the  attachment.* 

1  See   Kerr's   Cyc.    C.   C.   P.,   sec.  760;    Brenot   v.    Bobinson,    108    Cal 

689;  Kellogg  v.  Burr,  126  Cal.  38,  42,  143,    145,    41    Pac.    37;    Dubois    v 

58    Pac.    306;    Paden    v.    Goldbaum  Spinks,  114  Cal.  289,  295,  46  Pac.  95 
(Cal.,   Sept.   4,   1894),   37   Pac.    759, 

§  2136.    Third  Party  Claim— Form. 

[Title  of  Court  and  Cause.] 

To  J.  B.,  Constable  of  the  Above-entitled  Township,  and  L.  S., 
Plaintiff  in  Said  Cause : 
You  and  each  of  you  will  hereby  take  notice  that  I,  W.  S.,  am 
the  owner  of  the  property  hereinafter  described  upon  which  you 


§  2137  hillyeb's  justices'  code.  844 

have  levied  execution  [or  attachment]  in  said  action;  that  the 
property  referred  to  is  more  fully  and  particularly  described  as 
follows,  to  wit:  [Insert  description.] 

That  I  secured  title  to  said  property  from  S.  W.  on  or  about 
the  3d  d«y  of  August,  1907,  by  then  and  there  paying  to  said 
S.  W.  gxx)d  and  valuable  consideration  in  return  for  which  said 
S.  W.  then  and  there  transferred  the  title  to  said  property  to 
me  by  then  and  there  delivering  said  property  to  me,  with  in- 
tention that  the  title  to  said  properly  should  then  and  there 
pass  to  me. 

W.  S. 

§  2137.  Defective  Demand  Where  Held  to  be  Immaterial 
Variance. 
Where  a  demaad  was  introduced  in  evidence  and  it  was  claimed 
that  the  statement  of  the  plaintiff's  title  and  of  the  grounds  of 
same  varied  from  the  account  of  the  matter  given  by  the  plaintiff 
and  another  witness  for  plaintiff  in  their  testimony,  it  was  held  that 
variance,  if  any,  was  immaterial  where,  were  it  otherwise,  the 
court  would  not  be  prepared  to  hold  that  the  efficacy  of  the  notice 
would  be  affected,  and  where  it  appears  affirmatively  by  the 
defendant's  answer  that  ''any  kind  of  demand  would  have  been 
unavailing."^ 

1  See    Kerr'i   Cyc.    C.   C.    P.,   sec.      460,    76    Pac    378.     See    Kichey    v. 
68$>;  Hunt  t.  Hammel,  142  Cal.  456,      Haley,  138  CaL  441,  444,  71  Pac.  499. 
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CHAPTER  LXV. 

SUPPLEMENTARY  PROCEEDINGS. 

S  2138.  Supplementaiy  proceedingB,  when. 

S  2139.  When  order  not  a  judgment. 

S  2140.  Nonresident  debtor — Execution  in  another  countj. 

S  2141.  Order  for  examination  on  return  of  execution. 

I  2142.  Order  for  examination  on  affidavit. 

§  2143.  Execution — Payment  to  sheriff  by  debtor  of  judgment  debtor. 

8  2144.  Order  for  examination  of  debtor  of  judgment  debtor. 

I  2145.  Washington — Garnishee  may  be  examined  under  oath. 

S  2146.  Witnesses  may  be  required  to  appear. 

§  2147.  Supplementary  proceedings — Contempt  on. 

§  2148.  Order  for  application  of  property  to  satisfaction  of  judgment. 

§  2149.  Action  by  judgment  creditor  against  debtor  of  judgment  debtor^— 

Order  forbidding  transfer. 

5  2150.  Proceedings  in  another  county — Abstract  of  judgment. 

S  2151.  Affidavit  on  application  for  referee — Form. 

i  2152.  Affidavit  for  order  to  examine  debtor — Form. 

§  2153.  Affidavit  to  procure  order  of  examination — Form. 

§  2154.  Order  directing  examination  of  debtor — Form. 

§  2155.  Order  appointing  referee  to  examine  debtor — ^Docket  order — Form. 

8  2156.  Order  directing  defendant  to  give  undertaking — Docket  order — Form. 

8  2157.  Commitment  in  default  of  bail — ^Docket  order — Form. 

8  2158.  Order  of  examination  of  defendant's  debtor — Form. 

8  2159.  Return  of  service  of  foregoing — Form. 

8  2160.  Order  to  deliver  property  to  officer — Form. 

8  2161.  Order  forbidding  transfer — Form. 

§  2138.    Supplementary  Proceedings,  When. 

Supplementary  proceedings  can  only  be  taken  after  judgment 
rendered  and  execution  issued.^ 

1  Wells  T.  Torrance,  119  Cal.  439,  51  Pac.  626. 

§  2139.    When  Order  not  a  Judgment. 

An  order  in  supplementary  proceedings  is  not  a  judgment,  with- 
in Code  of  Civil  Procedure,  title  13,  chapter  3,  section  947,  provid- 
ing for  appeals  from  judgments  in  police  or  justices'  courts.^ 

1  Wells  Y.  Torrance,  119  Cal.  437|  51  Pac.  626. 
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§  2140.    Nonresident  Debtor — ^Execntion  in  Another  County. 

If  the  judgment  debtor  does  not  reside  in  the  county  wherein 
the  judgment  is  entered,  an  abstract  of  the  judgment,  in  the  form 
prescribed/  may  be  filed  in  the  office  of  the  justice  of  any  town, 
township,  or  city  wherein  the  defendant  resides,  and  such  justice 
may  issue  execution  on  such  judgment,  and  may  take  and  exercise 
such  jurisdiction  in  proceedings  supplemental  to  execution  as  if 
such  judgment  were  originally  entered  in  his  court.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  897;  (N.  D.)  Rev.  Codes  1905, 
sec.  8446;  (Idaho)  Rev.  Codes,  sec. 
4733;  (Mont.)  Rev.  Codes  1907,  sec. 
7056;  (Utah)  Comp.  Laws  1907,  sec. 
3733;  (Okl.)  Comp.  Laws  1909,  sec. 
6385. 


2  See  Kerr's  Cyc.  C.  C.  P..  se^. 
905;  Ex  parte  Latimer,  47  Cal.  131, 
132;  West  Coast  S.  F.  Co.  v.  Wulff, 
133  Cal.  315,  317,  85  Am.  St.  Bep. 
171,  65  Pac.  622, 


§  2141.    Order  for  Examination  on  Return  of  Execntion. 

When  an  execution  against  the  property  of  the  judgment  debtor, 
or  of  any  one  of  several  debtors  in  the  same  judgment,  issued  to 
ihe  sheriff  or  constable  of  the  county  or  township  where  he  re- 
sides, or  if  he  does  not  reside  in  this  state,  to  the  sheriff  or  con- 
stable of  the  county  or  township  where  the  judgment-roll  is  filed, 
is  returned  unsatisfied  in  whole  or  in  part,  the  judgment  cred- 
itor, at  any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  a  justice  of  the  court,  requiring  such  judgment  debtor  to 
appear  and  answer  concerning  his  property  before  such  justice  or 
a  referee  appointed  by  him  at  a  time  and  place  specified  in  the 
order;  but  no  judgment  debtor  must  be  required  to  attend  before 
a  justice  or  referee  out  of  the  county  or  township  in  which  he 
resides,  or  in  which  he  has  a  place  of  business.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  714;  (Nev.)  Cutting's  Comp. 
X^aws,  sec.  3335;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2584;  (N.  D.)  Rev.  Codes 
1905,  sec.  7161;  (Tex.)  Sayles*  Tex. 
Civ.  Stats.  1897,  art.  217;  (Or.) 
Lord's  Oregon  Laws,  sec.  2'53; 
(Wyo.)  Comp.  Stats  1910,  sec.  4799; 
(Old.)  Comp.  Laws  1909,  sec.  6007; 
(Neb.)  Cobbey's  Ann.  Stats.,  sec. 
1538;  (Kan.)  Dassler's  Gen.  Stats. 
1909,   sec.   6118;    Ex  parte  Latimer, 


47  Cal.  131,  132;  Pacific  Bank  v. 
Robinson,  57  Cal.  520,  522;  Ex  parte 
Kellogg,  64  Cal.  343,  30  Pac. 
1030;  McGurren  ▼.  Garrity,  68  Cal. 
566,  568,  9  Pac.  839;  CoUinb  v. 
AngeU,  72  Cal.  513,  514,  515,  14  Pac 
135;  Herrlich  v.  Kaufmann,  99  CaL 
271,  275,  27  Am.  St.  Rep.  550,  33 
Pac.  857;  West  Coast  S.  F.  Co.  v. 
WulflP,  133  Cal.  315,  317,  85  Am.  St. 
Rep.   171,  65  Pac.  622;    Mattoson   & 
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W.  M.  Co.  T.  Conley,  144  Cal.  483, 
485,  77  Pac.  1042. 

Idaho. — Spaulding  v.  Coeur  d'Alene 
By.  etc.  Co.,  6  Idaho,  638,  59  Pac.  426. 


Utali.— Enright  t.  Grant,  5  Utah, 
334,  15  Pac.  268. 

Debtor  required  to  answer  concprn- 
ing  his  property,  when:  Kerr's  Cyc. 
C.  C.  P.,  sec.  714. 


§  2142.    Order  for  Examination  on  Affidavit. 

After  the  issuing  of  an  execution  against  property,  and  upon 
proof,  by  the  affidavit  of  a  party  or  otherwise,  to  the  satisfaction 
of  a  justic^  of  the  court,  that  any  judgment  debtor  has  property 
which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  the 
judgment,  such  justice  may,  by  an  order,  require  the  judgment 
debtor  to  appear,  at  a  specified  time  and  place,  before  such  jus- 
tice or  a  referee  appointed  by  him,  to  answer  concerning  the 
same ;  and  such  proceedings  may  thereupon  be  had  for  the  applica- 
tion of  the  property  of  the  judgment  debtor  toward  the  satisfac- 
tion of  the  judgment  as  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of  the 
judgment  debtor,  the  justice  may,  upon  the  affidavit  of  the  judg- 
ment creditor,  his  agent  or  attorney,  if  it  appear  to  him  that  there 
is  danger  of  the  debtor  absconding,  order  the  sheriff  or  constable 
to  arrest  the  debtor  and  bring  him  before  such  justice.  tJpon 
being  brought  before  the  justice,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  sufficient  surety,  that  he  will  attend  from 
time  to  time  before  the  justice  or  referee,  as  may  be  directed 
during  the  pendency  of  the  proceedings  and  until  the  final  ter- 
mination thereof,  and  will  not  in  the  meantime  dispose  of  any 
portion  of  his  property  not  exempt  from  execution.  In  default 
of  entering  into  such  undertaking  he  may  be  committed  to  prison.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.    715;     (Nev.)    Cutting's     Comp 
Laws,  sec.  3336;  (Ariz.)  Bev.  Stats 
1901,  sec.  2585;  (N.  D.)  Rev.  Codes 
1905,   sec.    7161;    (Or.)    Lord's   Ore 
gon  Laws,  sec.  254;    (Wyo.)   Comp 
Stats.  1910,  sees.  4800,  4801;   (Old.) 
Comp.  Laws  1909,  sees.  6008,  6009 
(Neb.)    Cobbey's   Ann.   Stats.,   sees 
1539,    1540;    (Kan.)    Dassler'a   Qen 


Stats.  1909,  sees.  6119,  6120;  (Cal.) 
Bryant  v.  Bank  of  California 
(Cal.,  May  22,  ISS5),  7  Pac.  128, 
130;  Collins  v.  Angell,  72  Cal.  513, 
514,  515>  516,  14  ir'ac.  135;  Carter 
V.  Los  Angeles  Nat.  Bank,  116  Cal. 
370,  374,  48  Pac.  332;  Lyons  v. 
Marcher,  119  Cal.  382,  51  Pac.  559; 
Wells  V.  Torrance,  119  Cal.  437,  439, 
51  Pac.  626. 
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§  2143.  Ezecntion— Payment  to  Sheriff  by  Debtor  of  Judgment 
Debtor. 
After  the  issuing  of  an  execution  against  property,  and  before 
its  return,  any  person  indebted  to  the  judgment  debtor  may  pay 
to  the  sheriff  or  constable  the  amount  of  his  debt,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  execution;  and  the 
sheriff's  or  constable's  receipt  is  a  sufficient  discharge  for  the 
amount  so  paid.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
■ec.  716;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3337;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2586;  (N.  D.)  Rev.  Codes 
1905,  sec.  7162;  (Or.)  Lord's  Ore- 
gon Laws,  sec.  254;  (Wjo.)  Comp. 
Stats.  1910,  sec.  4809;  (Okl.)  Comp. 
Laws  1909,  sec.  6011;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1542;  (Kan.) 
Dassler's  Oen.  Stats.  190&,  sec.  6122; 


High  T.  Bank  of  Commerce,  95 
Cal.  386,  397,  29  Am.  St.  Rep.  121, 
30  Pac.  556;  Herrlieii  v.  Kanfmann, 
99  Cal.  271,  274,  27  Am.  St.  Rep.  50, 
33  Pac.  a57;  Skelly  v.  Westminster 
S.  Dist.,  103  Gal.  652,  659,  660,  37 
Pac.  643. 

Any  debtor  of  the  judgment  debtor 
may  pay  the  latter's  creditor:  Kerr's 
Pyc  C.  C.  P.,  sec.  716. 


§  2144.    Order  for  Examination  of  Debtor  of  Judgment  Debtor. 

After  the  issuing  or  return  of  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  and  upon  proof  by  affidavit  or  otherwise,  to  the  satis- 
faction of  the  justice,  that  any  person  or  corporation  has  prop- 
erty of  such  judgment  debtor,  or  is  indebted  to  him  in  an  amount 
exceeding  fifty  dollars,  the  justice  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to  appear 
at  a  specified  time  and  place  before  him  or  referee  appointed  by 
him,  and  answer  concerning  the  same.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.    717;     (Nev.)    Cutting's    Comp. 


Laws,  sec.  3338;  (Ariz.)  Be  v.  Stats. 
1901,  sec.  25^87;  (N.  D.)  Rev.  Codes 
1905,  sec.  7163;  (Or.)  Lord's  Ore- 
gon Laws,  sec.  254;  (Wyo.)  Comp. 
Stats.  1910,  sec.  4802;  (Okl.)  Comp. 
Laws  1909,  sec.  6014;  (Neb.)  Cob- 
bey's  Ann.  Stats.,  sec.  1543;  (Kan.) 
Dassler's  Gen.  State.  1909,  sees.  6124, 
6125;  Brown  v.  Moore,  61  Cal.  432, 
435;  Bryant  v.  Bank  of  California 
(Cal.,  May  22,  1885),  7  Pac.  128, 
130;  Staples  v.  May,  87  Cal.  178, 
182,  25  Pac.  346;  Bronzan  v.  Drobaz, 


93  Cal.  647,  ©48,  29  Pac.  254;  Re- 
dondo  Beach  Co.  v.  Brewer,  101  Cal. 
322,  325,  35  Pac.  896;  Rapp  v.  Whit- 
tier,  113  Cal.  429,  431,  45  Pac.  703; 
Carter  v.  L09  Angeles  Nat.  Bank, 
116  Cal.  370,  374,  48  Pac.  332; 
Lyons  v.  Marcher,  119  Cal.  382,  51 
Pac.  569;  Coffee  v.  Haynes.  124  Cal. 
501,  564,  71  Am.  St.  Rep.  99,  57 
Pac.  482;  Broadway  Ins.  Co.  v. 
Welters,  128  Cal.  162,  168,  60  Pac. 
766. 

Idaho. — Spanlding  ▼.  Ooenr  d'Alene 
By.  etc  Co.|  6  Idaho,  638,  59  Pac 
i2^. 
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§  2145.  Washington — Oarnishee  may  be  Examined  Under  Oath. 
If  there  be  no  property  found,  or  if  the  goods  and  chattels  levied 
on  be  not  snfi&cient  to  satisfy  such  execution,  the  ofiScer  must,  on 
demand  of  the  plaintiff,  summon,  in  writing,  as  garnishees,  such 
persons  as  may  be  named  to  him  by  the  plaintiff  or  his  agent, 
to  appear  before  the  justice  on  the  return  day  of  the  execution,  to 
answer  such  interrogatories  as  may  be  put  to  them,  touching  their 
liabilities  as  garnishees,  and  like  proceedings  had  thereon  before 
the  justice  to  final  judgment  as  in  the  proceedings  by  attachment^ 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1886. 


§  2146.   Witnesses  may  be  Beqnired  to  Appear. 

Witnesses  may  be  required  to  appear  and  testify  before  the 
justice  or  referee,  upon  any  proceeding  supplementary  to  execu- 
tion, in  the  same  manner  as  upon  the  trial  of  an  issue.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  718;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3339;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2588;  (N.  D.)  Rev.  Codes 
1905,  sees.  7164,  7165;  (Or.)  Lord's 
Oregon  Laws,  sees.  257,  258;  (Idaho) 
Rev.  Codes,  sec.  4508;  (Wyo.) 
Comp.  Stats.  1910,  sees.  4803-4806; 
(Okl.)   Comp.  Laws  1909,  sec.  6024; 


(Neb.)  Cobbey's  Ann.  Stats.,  sees. 
1544,  1545;  (Kan.)  Dassler's  Stats. 
1909,  see.  61^1;  Staples  v.  May, 
87  Cal.  178,  182,  25  Pac.  346;  Rapp 
V.  Whittier,  113  Cal.  429,  431,  45 
Pac.  703. 

Idalio. — Spaulding  v.  Coeur  d'Alene 
Ry.  etc.  Co.,  6  Idaho,  638,  59  Pac. 
426. 


§  2147.    Supplementary  Proceedings — Contempt  on. 

If  any  person,  party,  or  witness  disobey  an  order  of  the  referee, 
properly  made,  in  the  proceedings  before  him  supplementary  to 
execution,  he  may  be  punished  by  the  court  or  justice  ordering  the 
reference  for  a  contempt.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  721;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3340;  (Ariz.)  Rev.  Cod«s 
1901,  sec.  2589;  (N.  D.)  Rev.  Cod«8 
1905,  sec.  7166;  (Or.)  Lord's  Ore- 
gon Laws,  sec.  2&3;  (Idaho)  Rev. 
Codes,  sec.  4509;  (Wyo.)  Comp. 
Stats.  1910,  sees.  4S13,  4814;  (Okl.) 
Oocnp.  Laws  1909,  tec.  6024;  (Neb.) 

54 


Cobbey's  Ann.  Stats.,  sec.  1546; 
(Kan.)  Dassler's  Gen.  Stats.  1909, 
sec.  6126;  Ex  parte  Latimer,  47  Cal. 
13'!,  132;  PacificBank  v.  Robinson,  57 
Cal.  520,  52&,  40  Am.  Rep.  120;  Mc- 
Gurren  v.  Garrity,  68  Cal.  566,  568, 
9  Pac.  839;  Herrlich  y.  Kaufmann, 
99  Cal.  271,  274,  27  Am.  St.  Rep.  50, 
33  Pac  85<7;  West  Ooast  S.  P.  Co. 
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V.  Wulff,  133  Gal.  315,  317,  85  Am. 
St.  Bep.  171,  65  Pac.  622. 

Idalio. — Spaulding  t.  Coeur  d'Alene 
Rj.  etc.  Co.,  6  Idaho,  638,  5&  Pac. 
426. 

Utah. — ^Wallace,  Smuin  &  Co.  ▼. 
McLaughlin,  12  Utah,  411,  43  Pac. 
109. 

A6'  to  proceedings  upon  claim  of 
another  partj  to  propertj,  or  on 
denial  of  indebtedness  to  judgment 


debtor:  (Cal.)  Kerr's  Cyc  C.  C.  P., 
sec.  720;  (Nev.)  Cutting's  Conap. 
Laws,  sec.  3341;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2590;  (N.  D.)  Rev.  Codes 
1905,  sec.  7169;  (Idaho)  Rev.  Cod^ 
sec.  4510. 

Idaho. — Simpson  v.  Remington,  6 
Idaho,  681,  59  Pac.  360;  Spaulding 
V.  Coeur  d'Alene  Ry.  etc.  Co.,  0 
Idaho,  638,  59  Pac.  426;  Gordon  T. 
Lemp,  7  Idaho,  677,  65  Pac.  444. 


§  2148.    Order  for  Application  of  Property  to  Satisfaction  of 
Judgment. 

The  justice  or  referee  may  order  any  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  hands  of  such  debtor,  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied  to- 
ward the  satisfaction  of  the  judgment;  but  no  such  order  can  be 
made  as  to  money  or  property  in  the  hands  of  any  other  person  or 
claimed  to  be  due  from  him  to  the  judgment  debtor,  if  such  per- 
son claims  an  interest  in  the  property  adverse  to  the  judgment 
debtor  or  denies  the  debt.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec. 
719;  Ex  parte  Latimer,  47  Cal.  131, 
132;  Hibernia  Say.  &  L.  Soc.  v. 
Superior  Court,  56  Cal.  265;  Staples 
V.  May,  87  Cal.  178,  182,  26  Pac. 
34«;  Rapp  v.  Whittier,  113  Cal.  429, 
431,  45  Pac.  703;  Wells  v.  Torrance, 
119  Cal.  437,  439,  51  Pac.  626; 
Coffee  V.  Haynes,  124  Cal.  561,  564, 
71  Am.  St.  Rep.  99,  57  Pac.  482. 

As  to  disobedience  of  orders,  how 


punished:  (Cal.)  Kerr's  Cyc.  C.  C.  P^ 
sec.  721;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3342;  (Ariz.)  Rev.  Stats. 
1901,  sec.  2591;  (N.  D.)  Rev.  Codes, 
1905,  sec.  7172;  (Idaho)  Rev.  Codes 
sec.  4511;  (Wyo.)  Comp.  Stats.  1910, 
sec  4808;  (Okl.)  Comp.  Laws  1909, 
sec.  6024;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1551;  (Kan.)  Dassler's 
Gen.  Stats.  1909,  sec.  6135. 


§  2149.    Action  by  Judgment  Creditor  Against  Debtor  of  Judg- 
ment  Debtor — Order  Forbidding  Transfer. 

If  it  appears  that  a  person  or  corporation,  alleged  to  have  prop- 
erty of  the  judgment  debtor,  or  to  be  indebted  to  him,  claims  an 
interest  in  the  property  adverse  to  him,  or  denies  the  debt,  the 
judgment  creditor  may  maintain  an  action  against  such  person 
or  corporation  for  the  recovery  of  such  interest  or  debt;  and  the 
court  or  judge  may,  by  order,  forbid  a  transfer  or  other  disposi- 
tion of  such  interest  or  debt,  until  an  action  can  be  commenced 
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and  prosecuted  to  judgment.  Such  order  may  be  modified  or 
vacated  by  the  judge  granting  the  same,  or  the  court  in  which  the 
action  is  brought,  at  any  time,  upon  such  terms  as  may  be  just.* 

1  Kerr's  C^c.  C.  C.  P.,  sec.  720. 

§  2150.    Proceedings  in  Another  County — Abstract  of  Judgment. 

If  the  judgment  debtor  does  not  reside  in  the  county  wherein 
the  judgment  was  entered,  an  abstract  of  the  judgment,  in  the 
.  form  prescribed  by  section  eight  hundred  and  ninety-seven  of  the 
Code  of  Civil  Procedure,  may  be  filed  in  the  oflBce  of  the  justice  of 
liny  town,  township,  or  city  wherein  the  defendant  resides,  and  such 
justice  may  issue  execution  on  such  judgment,  and  may  take  and 
exercise  such  jurisdiction  in  proceedings  supplemental  to  execution, 
as  if  such  judgment  were  originally  entered  in  his  court.* 

1  See  (Cal.)  Kerr's  Cyc.   C.   C.  P.,  3741;  Ex  parte  Latimer,  47  Cal.  13-1, 

•ec   905;    (Idaho)    Rev.   Codes,  see.  132;  West  Coast  S.  F.  Co.  v.  Wulff, 

4745;  (Mont.)  Bev.  Codes  1907,  sec.  133  Cal.  316,  317,  86  Am.  St.  Bep. 

7064;  (Utah)  Comp.  Laws  1907,  sec  171,  66  Pac.  622. 

§  2151.    Affidavit  on  Application  for  Beferee— Form. 

[Title  of  Court  and  Cause.] 

City  and  County  of  San  Francisco, 
State  of  California, — ss. 

H.  I.  C,  being  duly  sworn,  deposes  and  says:  I  am  one  of  the 
attorneys  for  the  plaintiff  in  the  above-entitled  cause;  that  a 
judgment  waa  duly  recovered  herein  by  said  plaintiff,  and 
against  the  defendants,  P.  L.  E.,  E.  E.  S.  and  L.  S.,  on  or  about 
the  16th  day  of  June,  1910,  for  one  hundred  ($100.00)  dollars,  dam- 
ages and  one  hundred  and  seventeen  and  40/100  ($117.40)  dollars 
as  costs  of  suit  in  the  justice  court  of  Sausalito  township,  county 
of  Marin,  state  of  California;  that  thereafter  an  execution  upon 
said  judgment  against  the  property  of  the  judgment  debtors  was 
duly  issued  and  delivered  to  the  sheriff  of  ttie  said  county  of 
Marin,  as  aforesaid;  that  at  the  time  of  said  judgment  the  de- 
fendant, P.  L.  E.,  was  residing  in  the  county  of  Marin,  state  of 
California,  and  that  the  defendants  E.  E.  S.  and  L.  S.  were  re- 
siding in  the  county  of  Alameda,  state  of  California;  that  the 
said  sheriff  has  returned  the  said  execution  wholly  unsatisfied. 
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Affiant  further  avers  that  there  is  dae  and  unpaid  upon  said 
judgment  the  sum  of  one  hund>red  ($100.00)  dollars,  and  costs 
of  suit,  and  interest  to  date;  that  W.  L.  C.  is  a  resident  of  the 
county  of  Marin;  that  the  place  of  business  of  said  W.  L.  C.  is 
in  the  city  and  county  of  San  Francisco;  that  E.  O.  L.  is  a  resi- 
dent of  the  said  city  and  county  of  San  Francisco,  and  has  his 
office  and  place  of  business  in  the  said  city  and  county ;  that  both 
W.  L.  C.  and  B.  G.  L.  are  possessed  of  property  belonging  to  the 
defendants,  as  affiant  is  informed  and  believes,  over  the  value 
of  fifty  ($50)  dollars,  which  said  W.  L.  C.  and  E.  Q.  L.  refuse 
to  apply  toward  the  satisfaction  of  the  judgment  against  said 
defendants. 

Affiant  further  prays  that  an  order  be  made,  appointing  a 
referee  in  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, to  examine  said  W.  L.  C.  and  E.  Q.  L.,  and  that  another 
order  be  issued  by  this  honorable  court,  requiring  the  said  W.  L. 
G.  and  £.  O.  L.  to  appear  before  said  referee  and  ailswer  con- 
cerning all  property  of  the  defendants,  which  they  may  have  in 
their  possession. 


Subscribed    and   sworn    to    before   me   this   day   of 

.  1911. 


Notary  Public  in  and  for  the  City  and  County  of  San  Francisco, 
State  of  California. 

§  2152.   Affidavit  for  Order  to  Examine  Debtor— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 
County  of 


•,  being  duly  sworn,  says  that  he  is  the  plaintiflP  in  the 
above-entitled  action;  that  he,  the  said  plaintiff,  on  or  about  the 

day  of ,  19 ,  recovered  a  judgment  in  said  action 

in  the  justice 's  court  of for township,  county 

of ,  state  of  California,  against  the  defendant, , 

in  said  action,  for dollars,  or  thereabouts,  for  damages  and 

costs,  which  judgment  was  duly  entered  in  the  docket  of  the  said 
justice's  court  in  the  said  township  and  county,  being  the  county 
where  said  defendant  then  resided^  and  in  which  the  judgment- 
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roll  in  said  fLcXion  is  entered,  to  be  executed  according  to  law; 
that  execution  has  been  issued  against  the  property  of  said 
debtor  to  the of  the  county  where  he  resides ;  that  said  exe- 
cution has  been  returned  unsatisfied,  and  the  said  judgment  still 
remains  in  full  force  and  effect,  unsatisfied,  and  not  reversed, 
vacated,  or  set  aside ;  that,  as  affiant  is  informed  and  verily  be- 
lieves, the  said  defendant  now  resides  in  said county, 

and  has  property  which  he  unjustly  refuses  to  apply  toward  the 
payment  or  satisfaction  of  said  judgment. 

[Dated,  subscribed  and  sworn  to.] 

§  2153.    Affidavit  to  Procure  Order  of  Examination— Form. 

[Title  of  Court  and  Cause.] 

-,  the  plaintiflP  in  the  above-entitled  action,  being  duly 

sworn,  says  that  an  attachment  has  been  issued  in  this  action, 
which  has  not  been  returned ;  that  he  has  been  informed  and  be- 
lieves, and  therefore  avers,  that  one has  in  his  possession 

and  under  his  control  the  following  described  property  belonging 
to  defendant  [description]. 

Wherefore  he  prays  for  an  order  directing  the  said to 

appear  before  this  court  and  be  examined  under  oath  respecting 
the  same. 

[Subscribed  and  sworn  to;  signed  and  dated.] 

§  2154.    Order  Directing  Examination  of  Debtor— Form. 

[Title  of  Court  and  Cause.] 

State  of  California, 

County  of , — fis. 

On  reading  the  foregoing  affidavit,  and  it  satisfactorily  appear- 
ing to  me  therefrom  that ,  the  defendant  in  the  above- 
entitled  action,  has  property  which  he  unjustly  refuses  to  apply 
toward  the  satisfaction  of  the  judgment  in  said  action;  and  that 
it  is  a  proper  case  for  this  order,  and  on  application  of  the  plain- 
tiflE's  attorney,  I,  the  undersigned,  do  hereby  order  and  require 

the  said  defendant ,  personally  to  be  and  appear  before 

me  at  my  office  in  the  town  of ,  in  the  county  of , 

on  the day  of ,  19 ,  at o'clock  in  the 
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noon  of  that  day  to  answer  concerning  his  property,  and  that  a 
copy  of  said  affidavit  and  of  this  order  be  previously  served  upon 
said  defendant  at  least  five  days  prior  to  said day  of . 

Dated  this day  of ,  19 . 


Justice  of  the  -Peace, Township, County. 

§  2165.    Order  Appointing  Seferee  to  Examine  Debtor— Docket 
Order — ^ForsL 

[Title  of  Court  and  Cause.] 

Application  having  been  made  for  the  examination  of , 

defendant  in  this  action,  under  the  provisions  of  the  Code  of  Civil 
Procedure  regulating  proceedings  supplemental  to  execution,  and 
it  appearing  that  sufficient  cause  exists  therefor,  it  is  ordered 

that ,  a  notary  public  [or  other  person]  in  and  for  the 

county  of  ,  be  and  he  hereby  is  appointed  referee  to 

conduct  said  examination,  and  to  administer  aU  necessary  oaths, 
and  make  all  necessary  orders  in  connection  with  said  examina- 
tion. 

[Dated  and  signed.] 

§  2156.    Order    Directing   Defendant    to    Give    Undertaking- 
Docket  Order— Form. 

[Title  of  Court  and  Cause.] 

,  the  judgment  debtor  herein,  having  been  brought 

before  me  pursuant  to  the  order  of  arrest  hereinbefore  made,  it 
is  ordered  that  he  enter  into  an  undertaking,  with  two  good  sure- 
ties, in  the  sum  of  two  hundred  dollars,  conditioned  that  he  will 
attend  from  time  to  time  before  the  justice  of  this  court,  or  any 
referee  appointed  by  him,  as  he  may  be  directed,  during  the  pend- 
ency of  the  proceedings,  to  examine  him  respecting  his  property 
as  is  provided  in  the  Code  of  Civil  Procedure  in  proceedings 
supplemental  to  execution,  and  until  the  final  determination 
thereof,  and  that  he  will  not  in  the  mean  time  dispose  of  any  por- 
tion of  his  property  not  exempt  from  execution. 

[Dated  and  signed.] 
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§  2167.  Commitment  in  Defanlt  of  Bail — Docket  Order — Form. 
[Title  of  Court  and  Cause.] 

This  court  having,  on  the day  of ,  19 ,  made 

an  order  directing  the  judgment  debtor  herein  to  give  an  order 
herein  as  follows  [recite  the  order] ;  and  the  said  debtor  having 
failed  to  give  said  undertaking,  it  is  ordered  that,  pending  the 

proceedings  to  examine  the  said  debtor ,  as  provided  in 

section  715  of  the  Code  of  Civil  Procedure  of  the  state  of  Cali- 
fornia, the  same  debtor  be  and  he  is  hereby  committed  to  the 

county  jail  of  the  county  of .    The  affidavit  of , 

on  which  the  arrest  of  said  debtor  was  ordered,  and  the  order  of 
this  court  that  the  said  debtor  give  an  undertaking  in  the  sum  of 

dollars,  certified  copies  of  which  are  hereto  attached  and 

marked  exhibits  **A"  and  **B,"  are  herein  referred  to  and  made 
T»art  of  this  order. 

I  further  certify  that  said  debtor  refused  to  give  said  under- 
taking. 

[Dated,  and  signed  and  certified  by  justice.] 

§  2168.  Order  of  Examination  of  Defendant's  Debtor— Form. 

[Title  of  Court  and  Cause.] 

Whereas,  it  has  been  alleged  and  made  to  appear  to  the  under- 
signed, one  of  the  justices  of  the  peace  of  said  township,  by  the 
affidavit  of  plaintiff,  that  an  execution  has  been  duly  issued  out 

of  this  court  against  the  property  of ,  the  defendant  in 

the    above-entitled    action,    and    is  still  in  force,  and  that  you 

,  have  in  your  possession,  or  under  your  control,  certain 

debts,  moneys,  effects,  credits,  and  other  property,  owing  to  or 
belonging  to  the  said  defendant — 

You  are  therefore  commanded  to  be  and  appear  before  me  (or 

before ,  who  is  appointed  referee  for  the  purpose  of  said 

examination),  at  my  office  in  said  township,  in  said  county,  on 

the day  of  ,  19 ,  at o  'clock M.,  then  and 

there  to  be  examined  on  oath  concerning  same ;  and  you  are  fur- 
ther commanded  not  to  pay,  transfer,  return,  or  otherwise  part 
with  or  dispose  of  any  such  debts,  moneys,  effects,  credits  or  other 
pi'operty  until  duly  released  according  to  law. 

[Dated  and  signed.] 
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§  2159.    Return  of  Service  of  Foregoing— Form.       ' 

I  hereby  certify  that  I  have  served  the  within  order  by  deliver- 
ing a  true  copy  thereof  to ,  the  person  to  whom  the  same 

is  directed,  personally,  this  day  of  ,  19 ,  at 

township,  in  the  county  of . 


Constable. 

§  2160.  Order  to  Deliver  Property  to  Officer— Form. 

[Title  of  Court  and  Cause.] 

It  appearing  from  the  examination  of ,  tftc  judgment 

debtor  in  this  proceeding,  that  he  has  in  his  hands,  belonging  to 

himself,  the  following  described  property : ,  it  is  ordered  that 

he,  the  said ,  forthwith  deliver  said to , 

the  constable  holding  the  writ  of  execution  issued  herein,  to  be  by 
him  applied  toward  the  satisfaction  of  the  judgment  heretofore 
in  the  above-entitled  action  entered. 

[Dated  and  signed.] 

§  2161.    Order  Forbidding  Transfer- Form. 

[Title  of  Court  and  Cause.] 

It  appearing  from  the  examination  of ,  the  judgment 

debtor  in  the  above-entitled  action,  that is  indebted  to 

him  in  the  sum  of  — '■ dollars,  and  that  the  said de- 
nies said  indebtedness,  said  is  hereby  ordered  not  to 

transfer,  collect,  or  make  any  other  disposition  of  said  debt  until 
the  judgment  creditor  can  commence  an  action  against  the  said 
,  to  recover  the  same. 

[Dated  and  signed.] 
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CHAPTER  LXVI. 

PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

S  2162.    Parties  not  lummoned  in  action  on  joint  contract  may  be  summoned 

after  judgment. 
§  2163.    Summons  in  that  case,  what  to  contain,  and  how  served* 
§  2164.    Affidavit  to  accompany  summons. 
S  2165.    Answer,  when  filed  and  what  to  contain. 
fi  2166.    What  constitutes  the  pleadings  in  the  case. 
§  2167.    Issues,  how  tried — Verdict,  what  to  be. 
S  2168.    Colorado — ^Defendants  sued  jointly — Appearance  of  one — Separata 

claims. 
S  2169.    Colorado— Judgment  against  one  or  more — Scire  facias — Costs. 
§  2170.    Summons  against  joint  debtor — ^Form. 

§  2162.  Parties  not  Sammoned  in  Action  on  Joint  Contract  may 
be  Summoned  After  Judgment. 

When  a  judgment  is  recovered  against  one  or  more  of  several 
persons,  jointly  indebted  upon  an  obligation,  by  proceeding  as  pro- 
vided in  section  four  hundred  and  fourteen  of  the  Code  of  Civil 
Procedure,  those  who  were  not  originally  served  with  the  summons, 
and  did  not  appear  to  the  action,  may  be  summoned  to  show  cause 
why  they  should  not  be  bound  by  the  judgment,  in  the  same  manner 
as  though  they  had  been  originally  served  with  the  summons.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  989. 

§  2163.    Summons  in  That  Case,  What  to  Contain,  and  How 
Served. 

The  summons,  as  provided  in  the  last  section,  must  describe  the 
judgment,  and  require  the  person  summoned  to  show  cause  why  he 
should  not  be  bound  by  it,  and  must  be  served  in  the  same  manner, 
and  returnable  within  the  same  time  as  the  original  summons.  It 
is  not  necessary  to  file  a  new  complaint.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec  990;  Cooper  v.  Burch,  140  CaL  648,  550,  74 
Pac.  37. 

§  2164.    Affidavit  to  Accompany  Summons. 

The  summons  must  be  accompanied  by  an  affidavit  of  the  plain- 
tiffy  his  agent,  representative,  or  attorney,  that  the  judgment,  or 
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some  part  thereof,  remains  unsatisfied,  and  must  specify  the  amount 
due  thereon,^ 

1  Kerr's  Cyc.  C.  C.  P.,  aec.  991;  456,  458,  10  Pac.  785;  Cooper  t. 
Waterman  v.  Lipman,  67  Cal.  26,  6  Burch,  140  CaL  548,  550,  74  Pac.  37. 
Pac.  875;  Feder  y.  Epstein,  69  Cal. 

§  2165.    Answer,  When  Filed  and  What  to  Contain* 

Upon  such  summons,  the  defendant  may  answer  within  the  time 
specified  therein,  denying  the  judgment,  or  setting  up  any  defense 
which  may  have  arisen  subsequently;  or  he  may  deny  his  liability 
on  the  obligation  upon  which  the  judgment  was  recovered,  by 
reason  of  any  defense  existing  at  the  commencement  of  the  action.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  992. 

§  2166.    What  Constitutes  the  Pleadings  in  the  Case. 

If  the  defendant,  in  his  answer,  denies  the  judgment,  or  sets  up 
any  defense  which  may  have  arisen  subsequently,  the  summons, 
with  the  affidavit  annexed,  and  the  answer,  constitute  the  written 
allegations  in  the  case;  if  he  denies  his  liability  on  the  obligation 
upon  which  the  judgment  was  recovered,  a  copy  of  the  original 
complaint  and  judgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations,  subject  to  the 
right  of  the  parties  to  amend  their  pleadings  as  in  other  cases.* 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  993;       Fernando    Copper    M.   &  E.   Co.   ▼• 
Madera  B.  Co.  v.  Raymond  G.  Co.,      Humphrey,  111  Fed.  772,  773. 
3  Cal.  App.  668,  685,  87  Pac.  27;  San 

§  2167.    Issues,  How  Tried— Verdict,  What  to  be. 

The  issues  formed  may  be  tried  as  in  other  cases;  but  when  the 
defendant  denies,  in  his  answer,  any  liability  on  the  obligation  upon 
which  judgment  was  rendered,  if  a  verdict  be  found  against  him, 
it  must  be  for  not  exceeding  the  amount  remaining  unsatisfied  on 
such  original  judgment,  with  interest  thereon.^ 

1  Kerr's  Cyc.  C.  C.  P.,  sec.  994. 

§  2168.  Colorado — Defendants  Sued  Jointly— Appearance  of  One 
— Separate  Claims. 
If  two  or  more  persons  shall  be  sued  jointly  before  any  justice 
of  the  peace,  and  all  of  such  defendants  shall  have  had  notice  as 
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aforesaid  by  warrant  or  summons,  the  appearance  of  any  of  the 
said  defendants  at  the  time  of  trial  shall  be  sufScient  to  justify  the 
said  justice  in  proceeding  as  if  all  were  present;  and  if  none  of 
said  defendants  shall  appear  after  such  notice,  the  justice  shall,  if 
the  plaintiff's  demand  be  established  as  aforesaid,  proceed  as  in 
other  cases  of  default;  and  in  either  of  the  aforesaid  cases  the 
justice  shall  not  divide  the  amount  of  the  debt  proved  among  the 
defendants,  but  shall  give  one  entire  judgment  for  the  whole 
amount  proved  to  be  due  against  so  many  of  the  defendants  jointly 
as  shall  be  proved  to  be  jointly  indebted  to  the  plaintiff.  But  if 
it  shall  appear  to  the  justice  that  any  two  or  more  of  the  defend- 
ants are  severally  indebted  to  the  plaintiff  upon  separate  and  dif- 
ferent debts,  or  causes  of  action,  or  upon  several  or  different 
promises  or  contracts,  such  plaintiff  shall  not  be  allowed  to  hfing 
in  such  separate  claims,  nor  shall  the  plaintiff  be  barred  by  the 
determination  of  his  suit  against  such  joint  defendants,  from  prose- 
cuting his  suit  against  the  respective  defendants,  for  the  recovery 
of  such  separate  demands.^ 

1  (Colo.)  Rev.  Stats.  1908,  sec.  3732.. 

§  2169.    Colorado  —  Judgment   Against   One   or   More  —  Scire 
Facias — Costs. 

Where  there  are  several  joint  debtors,  and  all  cannot  be  served 
with  process,  the  justice  may,  on  motion  of  plaintiff,  continue  the 
cause,  and  issue  alias  summons  as  to  the  defendants  not  served; 
or  may  render  judgment  against  such  defendants  as  are  served,  and 
the  plaintiff  may  at  any  time  thereafter  sue  out  a  summons  in  the 
nature  of  a  scire  facias  against  the  defendants  not  served,  briefly 
reciting  such  suit  and  the  judgment  therein,  and  commanding 
that  such  defendants  be  summoned  to  show  cause  why  they  should 
not  be  made  parties  to  such  judgment,  which  summons  shall  be 
served  in  the  same  manner  as  other  summons ;  on  the  return  thereof 
served,  the  justice  shall  proceed  to  hear  and  determine  the  cause 
in  the  same  manner  as  if  such  defendants  had  been  originally 
served  with  summons ;  and  the  judgment,  if  for  the  plaintiff,  shall 
be  that  such  plaintiff  recover  of  such  defendants,  together  with  the 
defendants  in  the  former  judgments,  his  debt  or  damages,  and  his 
costs.  If  any  sum  of  money  hath  been  paid  or  collected  on  such 
former  judgment,  the  amount  shaU  be  credited  upon  such  subse- 
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quent  judgment,  and  only  the  residue  of  the  plaintiff's  debt  or 
demand  shall  be  collected.^ 

1  (Colo.)  BoT.  StatB.  1908,  sec.  3733. 

§  2170.    Summons  AgaiiLSt  Joint  Debtor— Form. 

[Title  of  Court  and  Cause.] 

You  are  hereby  summoned  to  appear  before  me,  at  my  office  in 

-^ ,  in  the  county  of ,  on  the day  of , 

19 ,  at ,  in  an  action  brought  against  you  by  said  plaintiff. 

to  answer  the  complaint  of  the  above-named  plaintiff. 

Said  action  is  brought  to  recover dollars  and  legal  interest 

due  on  a  judgment  recovered  and  entered  against in  the 

said  court,  on  the day  of 19 ,  in  an  action  in  said 

court  on  a  joint  contract  made  by  you  and  said with 

plaintiff,  to  wit,  a  promissory  note  for  dollars.    In  said 

action only  was  served  with  summons,  and  he  made  de- 
fault. You  are  therefore  required  to  show  cause  why  you  should 
not  be  bound  by  said  summons,  or  judgment  will  be  taken  against 

you  for  the  said dollars,  and  legal  interest  from , 

19 ,  together  with  costs  of  this  suit,  if  you  fail  to  appear  and 

answer.  Reference  is  made  to  the  affidavit  of ,  the  plain- 
tiff herein,  for  further  particulars. 

To  the  Sheriff  or  Any  Constable  of  Said  County,  Greeting : 
Make  legal  service  and  due  return  thereof. 

Given  under  my  hand  this day  of ,  19 . 


A  Justice  of  the  Peace  of  Said  Township. 

[Indorsed  and  returned  the  same  as  other  summons,  and  copy 
of  affidavit  attached.] 
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§  2171.    Appeal— Jurisdictioii  of  Superior  Court,  How  Acquired. 

The  superior  court  can  acquire  no  jurisdiction  of  an  appeal  from 
the  justice 's  court  except  in  conformity  with  the  steps  prescribed 
by  law  for  taking  an  appeal  therefrom.* 

1  Sherer  t.  Superior  Court,  94  Cal.  ous,  would  not  be  in  excess  of  juris- 

354,  28  Pae.  716.  diction,  and  the  only  remedy  would 

In  Clark  v.  Superior  Court,  55  Cal.  be  by  appeal.    The  decision  proceeds 

199,  it  was  held  that  should  the  su-  upon   the   theory   that    such    action 

perior  court  having  jurisdiction  of  a  would  not  be  without  or  in  excess  of 

justice    court    appeal     order    judg-  the  jurisdiction  of  the  court:  Reagan 

ment  for  one  of  the  parties  without  y«  Justice's  Courts  75  Cal.  253. 

a  trial,  the  judgment,  while  erroao-  . 
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§  2172.    Washington — ^Appellate  Jurisdiction  of  Superior  Courts. 

The  superior  court  has  such  appellate  jurisdiction  in  cases  aris- 
ing in  justices'  and  other  inferior  courts  in  their  respective  coun- 
ties as  may  be  prescribed  by  law.^ 

i  (Wash.)  Const.,  art.  4,  sec.  (L 


§  2173.   Appeal— nme  of  Taking— Notice  of. 

Any  party  dissatisfied  with  a  judgment  rendered  in  a  civil  action 
in  a  police  or  justice's  court  may  appeal  therefrom  to  the  superior 
court  of  the  county,  at  any  time  within  thirty  days  after  the  ren- 
dition of  the  judgment.  The  appeal  is  taken  by  filing  a  notice  of 
appeal  with  the  justice  or  judge,  and  serving  a  copy  on  the  adverse 
party.  The  notice  must  state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and  if  from  a  part,  what  part, 
and  whether  the  appeal  is  taken  on  questions  of  law  or  fact,  or 
both.i 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  974;  (Nev.)  Cutting's  Comp. 
Laws  1900,  sec.  3676;  (Ariz.)  Bev. 
Stats.  1901,  sec.  2107;  (N.  D.)  Bev. 
Codes  1905,  sec.  8500;  (Tex.)  Sayles' 
Civ.  Stats.  1897,  art.  1668;  (Or.)  B. 
ft  C.  Codes,  sec.  2238;  Lord's  Code, 
sec.  2455;  (Wash.)  B.  &  B.  Codes, 
sec.  1910;  (Idaho)  Bev.  Codes,  sec. 
4838;  (Mont.)  Bev.  Codes  1907,  see. 
7121;  (Utah)  Comp.  Laws  1907,  sec 
3744;  (Wyo.)  Comp.  Stats.  1910,  sec. 
5260;  (Okl.)  Comp.  Laws  1909,  sees. 
6386-6395;  (Neb.)  Cobbey's  Ann. 
Stats.  1909,  see.  1948;  (Kan.)  Dass- 
ler's  Gen.  Stats.  1909,  sec.  6487; 
Clark  V.  Minnis,  50  Cal.  509,  510; 
Coker  v.  Superior  Court,  58  Cal. 
177,  178;  Trobock  v.  Caro,  60  Cal. 
301,  303;  Hall  v.  Superior  Court,  68 
Cal.  24,  25,  8  Pac.  509;  Matthews  v. 
Superior  Court,  70  Cal.  527,  528,  11 
Pac.  665;  Hall  v.  Superior  Court,  71 
Cal.  550,  551,  12  Pac.  672;  Totton  v. 
Superior  Court,  72  Cal.  37,  38, 13  Pac. 
72;  Pacific  C.  B.  Co.  v.  Superior 
Court,  79  Cal.  103,  104,  21  Pac.  609; 
HeCracken    y.   Superior    Courts   86 


Cal.  74,  75,  24  Pac.  845;  McKeen  v. 
Naughton,  88  CaL  462,  465,  466,  26 
Pac.  354;  Moffat  v.  Green  wait,  90 
Cal.  368,  371,  27  Pac.  296;  Webster 
V.  Hanna,  102  Cal.  177,  180,  36  Pac, 
421;  Nolan  v.  Fidelity  ft  D.  Co,  (Cal., 
Oct.  17,  1905),  82  Pac.  1119;  People 
ez  rel.  Hamilton  v.  Harris,  9  Cal.  571, 
572. 

Section  974  of  the  Code  of  Civil 
Procedure  is  the  only  provision  of 
law  authorizing  an  appeal  from  the 
justices'  to  the  superior  court:  Wells 
V.  Torrance,  119  CaL  439,  51  Pac 
626. 

Idaho. — Snyder  t.  Wooden,  11 
Ideho,  150,  81  Pac.  377;  Perkins  v. 
Bridge,  10  Idaho,  189,  77  Pac.  329; 
Gray  v.  Cederholm,  2  Idaho,  34,  3 
Pac.  12;  Salt  Lake  Brewing  Co.  v. 
Gillman,  2  Idaho,  195,  10  Pac.  32; 
Beynoldfl  v.  Corbus,  7  Idaho,  481,  63 
Pac.  884. 

Kebraska. — Nebraska  W.  IT.  v. 
Crag's  Estate,  54  Neb.  173,  74  N.  W. 
605;  Dixon  Bank  v.  Omaha  Bank, 
54  Neb.  796,  75  N.  W.  65;  Biddle  t. 
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Yates,  10  Neb.  511,  7  N.  W.  289; 
Minneapolis  Harvester  Works  v. 
Hedges,  11  Neb.  48,  7  N.  W.  531; 
Wagner  v.  Evers,  20  Neb.  184,  29 
N.  W.  298. 

But  see,  also  (Neb.)  Ann.  Stats., 
sec.  1960;  C,  B.  &  Q.  R.  Co.  v.  Hedrick, 
49  Neb.  286,  68  N.  W.  489;  Moise 
V.  Powell,  40  Neb.  672,  59  N.  W. 
79;  Fineh  y.  Hartpence,  29  Neb.  368, 
45  N.  W.  684. 

Oregon. — ^Long  v.  Sharp,  5  Or. 
440;  Whipple  v.  Southern  Pac.  Co., 
34  Or.  370,  55  Pac.  975;  Kearns  v. 
Follansby,  15  Or.  596,  16  Pac.  478; 
Willis  V.  Marks,  29  Or.  496,  45  Pac. 
293;  Burns  v.  Payne,  31  Or.  100,  49 
Pac.  884;  Troy  v.  Hallgarth,  35  Or. 
162,  57  Pac.  374;  Long  v.  Sharp,  5 
Or.  439;  Whipple  v.  Southern  Pac. 
Co.,  34  Or.  375,  55  Pac.  975;  Od«ll  v. 
Gotfrey,  13  Or.  466,  11  Pac.  190. 

Texas. — Harris  v.  Credille,  1  App. 
C.  C,  sec.  562;  Jones  v.  Spann,  3 
App.  C.  C,  sec.  283;  Williams  v. 
Hilburn,  3  App.  C.  C,  sec.  287;  Kerr 
V,  Stone,  1  App.  C.  C,  sec.  810; 
Masterton  v.  Conrad,  2  App.  C.  C, 
sec.  754;  Baldwin  v.  White,  26  S.  W. 
455;  City  of  Victoria  v.  Jessel,  27 
S.  W.  159;  Friedman  v.  Dockery,  34 
S.  W.  766;   Martin  y.  Lapowski,  33 


S.  W.  300;  Bailway  Co.  v.  Mosty,  27 
S.  W.  1057. 

Utah. — Hoffman  v.  Lewis,  31  Utah, 
179,  87  Pac.  157;  State  v.  Third 
Dist.  Court,  32  Utah,  814,  91  Pac. 
133. 

Washington. — ^Knoff  v.  Puget  S.  G. 
C,  1  Wash.  57;  State  v.  Superior 
Court,  12  Wash.  548;  State  ex  rel. 
Hibbard  v.  Superior  Court,  21  Wash. 
631;  State  ez  rel.  Washington 
Dredging  &  Imp.  Co.  ▼.  Moore,  21 
Wash.  629;  State  ez  rel.  Vincent 
V.  Benson,  21  Wash.  571;  Gabriel  v. 
S.  &  M.  By.  Co.,  7  Wash.  515;  Wood- 
bury V.  Henningsen,  11  Wash.  112; 
aine  V.  Mitchell,  1  Wash.  24;  State 
ez  rel.  Weymouth  ▼.  Lockhart,  28 
Wash.  460;  State  ez  rel.  Grady  ▼. 
Lockhart,  18  Wash.  531. 

As  to  appeals  not  being  allowed 
when  judgment  below  certain 
amount,  see  (Ariz.)  Bev.  Stats.  1901, 
sec.  2107;  (Tez.)  Sayles*  Civ.  Stats. 
1897,  art.  1668;  (Or.)  B.  &  C.  Codes, 
sec.  2250;  Lord's  Oregon  Laws,  sec. 
2467;  (Wash.)  B.  &  B.  Codes,  sec. 
1910;.  (Wyo.)  Comp.  Stats.  1910, 
sec.  5269;  (Okl.)  Comp.  Laws  1909, 
sec.  6386;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  see.  6496. 


§  2174.    Appeals  from  Police  Oonrt. 

An  appeal  lies  to  the  superior  court  from  any  judprment  rendered 
by  a  police  court  in  a  civil  action  both  upon  questions  of  liEiw  and 
fact.* 

1  Bamberger  t.  Police  Court,  12  Cal.  App.  153. 


§  2176.    Jnrisdiction  of  Appeal  Under  Constitutioii. 

Under  the  constitution,  and  prior  to  any  act  of  the  legislature 
relating  to  appeals  from  justices'  courts,  the  superior  court  had 
jurisdiction  of  such  appeals.* 

1  California  Fruit  etc.  Co.  v.  San  Francisco  Superior  Court,  60  Cal.  305. 
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§  2176.    Appeal— Order  Aft^  Judgment. 

Orders  made  by  justice  of  the  peace  after  final  judgment  are  not 
appealable.^ 

t  Weill  V.  Torrance,  119  Cal.  441,  51  Pae.  626. 

§  2177.    Appeal— Prerequisite. 

To  effectuate  an  appeal  from  the  judgment  of  the  justice  of  the 
peace  three  things  are  necessary — ^filing  of  a  notice  of  appeal  with 
the  justice,  service  of  copy  of  the  notice  on  the  adverse  party,  and 
the  filing  of  a  written  undertaking, — all  of  which  must  be  done 
within  thirty  days  after  the  rendition  of  the  judgment.  All  of 
these  are  jurisdictional  prerequisites,  none  of  which  can  be  dis- 
pensed with,  nor  supplied ;  or  if  fatally  defective,  be  remedied  after 
the  time  limited  by  the  statute.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  974;  (Nev.)  Cutting's  Comp. 
Laws  1900,  sec.  3676;  (Ariz.)  Bev. 
Stats.  1901,  sec.  2108;  (N.  D.)  Bev. 
Codes  1905,  se«.  8500;  (Tex.)  Sayles' 
Civ.  Stats.  1897,  sec.  1670;  (Or.)  B.  & 
C.  Codes,  sec.  2239;  Lord's  Oregon 
Laws,  sec.  2456;  (Wash.)  B.  ft  B. 
Codes,  sec.  1911,  note;  (Idaho)  Bev. 
Codes,  see.  4838;  (Mont.)  Bev. 
Codes  1907,  sec.  7122;  (S.  D.)  Comp. 
Laws  1910,  see.  99,  p.  549;   (UUh), 


Comp.  Laws  1907,  see.  3744;  (Wyo.) 
Comp.  Stats.  1910,  see.  5261;  (Okl.) 
Comp.  Laws  1909,  sec.  6387;   (Neb.) 
Cobbey's  Ann.  Stats.  1909,  sec.  1949; 
(Kan.)   Dassler's    Gen.  Stats.    1909, 
sec.  6488;  McKeen  v.  Naughton,  88 
Cal.  462,  465,  466,  26  Pae.  354;  Coker 
V.  Colusa  County  Superior  Court,  58 
Cal.  177;  Hall  v.  Superior  Court,  68 
Cal.  124,  8  Pae.  509;  McCraeken  v. 
Superior  Court^  86  CaL  75,  24  Pae. 
845. 


§  2178.    Colorado — ^Appeals  to  County  Court. 

All  appeals  from  judgments  of  justices  of  the  peace,  both  in 
civil  and  criminal  actions,  must  be  taken  to  the  county  court  of 
the  same  county,  and  no  appeal  lies  from  a  judgment  of  a  justice 
of  the  peace  in  any  cause,  civil  or  criminal,  to  the  district  court.^ 

i  (Colo.)  Bev.  Stats.  1908,  sec.  3845. 

§  2179.    Colorado — ^Appeals — Cost  Bond— Writ  of  Procedendo. 

Appeals  from  judgments  of  justices  of  the  peace,  to  the  county 
court,  must  be  granted  in  all  cases  except  on  judgment  confessed. 
The  party  praying  the  appeal  must,  within  ten  days  from  the 
rendition  of  the  judgment  from  which  he  desires  to  take  an 
appeal,  enter  into  bond,  with  security  to  be  approved  and  condi- 
tioned ELS  hereinafter  provided,  and  pay  the  cost  of  granting  the 
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appeal  only.  Further,  lie  must  within  twenty  days  from  the  date 
of  the  approval  of  his  appeal  bond,  pay  to  the  clerk  of  the  court  to 
which  he  takes  an  appeal,  all  fees  necessary  to  have  the  cause 
docketed  and  placed  on  the  calendar  of  said  court.  In  case  said 
party  appealing  fails  to  pay  said  fees  within  said  time,  then  the 
said  cause  must  be  dismissed  on  application  of  the  appellee,  and 
the  clerk  of  said  court  must  at  once  issue  a  writ  of  procedendo  to 
the  justice  of  the  peace  from  whose  judgment  the  appeal  was 
taken,  to  make  the  amount  of  the  judgment,  and  all  costs  therein 
incurred  before  said  justice  of  the  peace,  and  in  said  court.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3S46. 

§  2180.    Colorado — One  Party  Appealing,  Summonfl  to  Others. 

When  an  appeal  bond  is  executed  by  one  of  several  parties, 
from  the  judgment  of  a  justice  of  the  peace,  the  clerk  of  the 
county  court  must  issue  a  summons  against  the  other  parties, 
notifying  them  of  the  appeal  in  the  said  county  court,  and  re- 
quiring them  to  appear,  and  abide  and  perform  the  judgment  of 
the  court  in  the  premises,  which  summons  must  be  served  as  other 
process  issued  in  appeal  cases;  and  in  case  such  summons  shall 
be  returned  that  parties  are  not  found,  the  cause  must  at  the  first 
term  of  the  court  be  continued,  but  at  the  second  term  shall  be 
tried.  The  court  has  power  to  give  the  same  judgment  in  the 
appeals  taken  under  the  preceding  sections,  as  though  all  the 
parties  to  the  judgment  had  joined  in  the  appeal.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3852. 

§  2181.    Colorado— Parties  in  Appellate  Court — ^Bights. 

The  plaintiff  in  the  justice's  court  shall  be  the  plaintiff  in  the 
county  court  on  the  trial  of  the  appeal ;  and  th€  rights  of  the  par- 
ties shall  be  the  same  as  in  the  original  actions.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3856. 

§  2182.    Colorado — ^Appeals  in  Gkumishment  Proceedings. 

An  appeal  may  be  taken  from  any  judgnlent  or  final  order  of  the 
court  or  justice  of  the  peace,  by  any  party  to  a  garnishment  pro- 
ceeding, in  like  manner  as  appeals  are  taken  in  other  cases.^ 

i  (Colo.)  Bev.  Stats.  1908,  sec.  3815. 
65 
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§  2183.    Colorado — Biglit  of  Appeal  in  Replevin  Cases. 

In  all  cases  in  replevin  the  parties  shall  be  entitled  to  the  right  of 
appeal  in  the  same  manner  and  upon  the  same  conditions  as  pro- 
vided in  other  cases  before  a  justice  of  the  peace.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3836. 

§  2184.    Washington — Appeal  in  Civil  Actions. 

Any  person  considering  himself  aggrieved  by  the  judgment  or 
decision  of  a  justice  of  the  peace  in  a  civil  action  may,  in  person  or 
by  his  agent,  appeal  therefrom  to  the  superior  court  of  the  same 
county  where  the  judgment  was  rendered  or  the  decision  made : 
Provided,  there  is  no  appeal  allowed  unless  the  amount  in  contro- 
versy exclusive  of  costs  exceeds  the  sum  of  twenty  dollars.^ 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1910. 

§  2185.    Washington— Selease    of    Property   on   Certificate   of 
Appeal. 

Upon  a  certificate,  issued  by  the  justice,  certifying  that  an  appeal 
has  been  perfected,  being  presented  to  the  officer  holding  the  execu- 
tion, he  must  release  the  property  of  the  defendant  that  was  taken 
on  execution ;  and  if  the  body  of  the  defendant  has  been  taken  on 
execution,  he  must  be  discharged  from  imprisonment.^ 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1913. 

§  2186.    Montana^-Appeals,  When  AUowed. 

Appeal  shall  be  allowed  from  justices'  courts,  in  all  cases  to 
the  district  courts,  in  such  manner  and  under  such  regulations  as 
may  be  prescribed  by  law.^ 

1  (Mont.)  Const.,  art.  8,  sec.  23;  Mont.  95,  75  Pae.  863;  Clark  v.  Great 
State  V.  Lindsay,  22  Mont.  400,  56  N.  B.  Co.,  30  Mont.  464,  76  Pac.  1004. 
Pac  828;  State  v.  District  Court,  30 

§  2187.    Oregon — ^Appeal  from  Judgment,  in  What  Amount. 

Any  party  to  a  judgment  in  a  civil  action  given  in  a  justice's 
court,  other  than  a  judgment  by  confession  or  for  want  of  an 
answer,  may  appeal  therefrom  when  the  sum  in  controversy  is  not 
less  than  ten  dollars,  or  when  the  action  is  for  the  recovery  of 
personal  property  of  the  value  of  not  less  than  ten  dollars,  exclu- 
sive of  disbursements  in  either  case,  also  when  the  action  is  for 
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the  recovery  of  the  possession  of  real  property  under  section  7568, 
Lord's  Oregon  Laws.^ 

1  Lord's  Or.  Laws,  see.  2455. 

§  2188.   Oregon— Appeal,  When  Perfected. 

From  the  filing  of  the  transcript  with  the  clerk  of  the  circuit 
court  the  appeal  is  perfected,  and  the  action  is  to  be  deemed 
pending  therein  and  for  trial  upon  the  issue  tried  in  the  justice's 
court.  The  appellate  court  has  the  same  authority  to  allow  an 
amendment  of  the  pleadings,  on  an  appeal  in  a  criminal  action, 
that  it  has  on  an  appeal  in  a  civil  action.^ 

^  Lord's  Or.  Laws,  sec.  2513, 

§  2189.    Oregon — ^Amount  Necessary  for  Appeal  by  Party  De- 
manding Jury. 

No  appeal  can  be  taken  by  the  party  who  demanded  a  jury, 
from  a  judgment  in  a  justice's  court  given  upon  the  verdict  of 
such  jury  in  either  a  civil  or  criminal  action,  unless  the  judgment 
be  for  a  fine  or  amount  of  money  not  less  than  twenty  dollars,  or 
for  the  recovery  of  personal  property  of  the  value  of  not  less  than 
twenty  dollars,  exclusive  of  disbursements  in  either  case,  or  for 
the  imprisonment  of  such  party  not  less  than  ten  days.^ 

1  Lord's  Or.  Laws,  sec.  2467.  « 

§  2190.    Oregon — ^Transcript — Contents  and  Filing. 

Within  thirty  days  next  following  the  allowance  of  the  appeal, 
the  appellant  must  cause  to  be  filed  with  the  clerk  of  such  circuit 
court  a  transcript  of  the  cause.  The  transcript  must  contain  a 
copy  of  all  the  material  entries  in  the  justice's  docket  relating 
to  the  cause  or  the  appeal,  and  must  have  annexed  thereto  all  the 
original  papers  relating  to  the  cause  or  the  appeal  and  filed  with 
the  justice.  Upon  the  filing  of  the  transcript  with  the  clerk  of 
the  circuit  court,  the  appeal  is  perfected,  and  thenceforth  the  ac- 
tion shall  be  deemed  pending  and  for  trial  therein  as  if  originally 
commenced  in  such  court,  and  such  court  has  jurisdiction  of  such 
cause  and  must  proceed  to  hear,  determine,  and  try  the  same 
anew,  disregarding  any  irregularity  or  imperfection  in  matters 
of  form  which  may  have  occurred  in  the  proceedings  in  the  jus- 
tice's court;  provided,  however,  if  such  transcript  and  papers 
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be  not  filed  with  the  clerk  of  the  circuit  court,  the  judge  thereof 
may  by  order  extend  the  time  for  filing  the  same  upon  such  terms 
as  such  court  or  judge  may  deem  just.  But  such  order  must  be 
made  within  the  time  allowed  to  file  the  transcript.* 

1  Lord's  Or.  Laws,  sec.  2463. 

§  2191.  Oregon — Allowance  of  Appeal  and  Docket  Entry — ^Exe- 
cution Recalled. 
When  an  appeal  is  taken,  the  justice  must  allow  the  same,  and 
make  an  entry  thereof  in  his  docket,  stating  whether  the  proceed- 
ings are  thereby  stayed  or  not.  When  the  proceedings  are 
stayed,  if  an  execution  has  been  issued  to  enforce  judgment,  the 
justice  must  recall  the  same  by  written  notice  thereof  to  the 
officer  holding  the  execution,  and  thereupon  it  must  be  returned, 
and  all  property  taken  thereon  and  not  sold  released ;  and  if  the 
body  of  the  defendant  has  been  taken  on  execution  he  must  be 
discharged  from  custody.* 

1  Lord's  Or.  Laws,  sec  2460. 

§  2192.    Oregon— Appeal — Judgment  of  Justice  may  be  Reviewed. 

No  statute,  in  relation  to  appeals,  or  the  right  of  appeal,  in 
either  civil  or  criminal  cases,  must  be  construed  so  as  to  prevent 
either  party  to  a  judgment  given  in  a  justice's  court  from  having 
the  same  reviewed  in  the  circuit  court  for  the  errors  in  law  ap- 
pearing upon  the  face  of  such  judgment  or  the  proceedings  con- 
nected therewith.* 

i  Lord's  Or.  Laws,  see.  2515* 
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ARTICLE  n. 

HOW  APPEALS  ABE  TAKEN. 
(  2193.    Appeal — ^How  taken. 

§  2193.    Appeal— How  Taken. 

An  appeal  may  be  taken  from  a  justice's  court  to  the  snperior 
court  at  any  time  within  thirty  days  after  the  rendition  of  judg- 
ment.^ To  effectuate  the  appeal  three  things  are  necessary,  viz., 
the  filing  of  the  notice  of  appeal^  the  service  of  a  copy  of  the 
notice  upon  the  adverse  party,  and  the  filing  of  a  written  under- 
taking, and  all  of  these  things  must  be  done  within  thirty  days 
after  the  rendition  of  judgment^  All  of  these  are  jurisdictional 
prerequisites,  and  until  all  of  them  are  completed  the  appeal  is 
not  effectual  for  any  purpose.^ 

If  no  undertaking  has  been  filed  within  thirty  days  the  superior 
court  will  have  acquired  no  jurisdiction  of  the  appeal.  Where  an 
undertaking  on  appeal  is  filed  in  time,  but  the  sureties  fail  to 
justify  within  the  prescribed  time,  according  to  the  express  pro- 
vision of  section  978,  Code  of  Civil  Procedure,  **the  appeal  must 
be  regarded  as  if  no  such  undertaking  existed."  It  is  a  nullity 
and  the  superior  court  has  no  jurisdiction  of  the  appeal  at  the 
time  a  motion  is  made  to  dismiss  the  same.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974.  ■*  McCracken  ▼.  Superior  Court,  86 

2  McCracken  v.  Superior  Court,  96  Cal.  75;  McDonald  v.  Paris,  9  S.  D. 
Cal.  75.  310,  312;  Pratt  v.  Jarvis,  8  Utah,  5; 

8  Coker  v.  Superior  Court,  58  Cal.  Crowley  Co.  v.  Superior  Court,  10 
178.  CaL  App.  344. 
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AETICLE  m. 

TIME  FOB  APPEAL, 

8  21M.    Time  of  appeal  cannot  be  extended. 

S  2195.    Time  for  appeal  cannot  be  extended  bj  superior  court. 

§  2194.    Time  of  Appeal  cannot  be  Extended. 

The  time  within  which  to  appeal  from  the  judgment  of  the  jus- 
tices' court  cannot  be  prolonged  by  any  proceedings  before  such 
court.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974; 
Hollenbcak  v.  McCoy,  127  Cal.  21, 
23,  59  Pac.  201. 

As  to  time  witMn  wMch  appeal 
must  be  perfected,  see  (Cal.)  Kerr's 
Cyc.  C.  C.  P.,  sec.  974;  (Nev.)  Cut- 
ting's Oomp.  Laws  1900,  sec.  3676; 
(Ariz.)  Eev.  Stats.  1901,  sec.  2107; 
(N.  D.)  Bev.  Codes  1905,  sec.  8500; 
(Tex.)  Sayles'  Civ.  Stats.  1897, 
art.  1670;  (Or.)  B.  &  0.  Codes,  sec. 


2238;  Lord's  Oregon  Laws,  sec.  2455; 
(Wash.)  B.  &  B.  Codes,  see.  1910; 
(Idaho)  Bev.  Codes,  sec.  4S3; 
(Mont.)  Bev.  Codes  1907,  sec.  7121; 
(S.  D.)  Comp.  Laws  1910,  sec.  99, 
p.  549;  (Utah)  Comp.  Laws  1907, 
sec.  3744;  (Wyo.)  Oomp.  Stats.  1910, 
sec.  5261;  (Okl.)  Comp.  Laws  1909, 
sec.  6387;  (Neb.)  Cobbey's  Ann. 
Stats.  1909,  sec.  1948;  (Kan.)  Daa»- 
ler's  Gen.  Stats.  1909,  sec.  6487« 


§  2196.    Time  for  Appeal  cannot  be  Extended  by  Superior  Court. 

The  superior  court  has  no  jurisdiction  to  extend  the  time  for 
perfecting  appeal  from  the  justice's  court.^ 

X  MeCracken  t,  Superior  Court,  86  Cal.  76,  24  Pac  845. 
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ARTICLE  IV. 

NOTICE  OP  APPEAL. 

i  2196.  Notice  of  appeal — ^Jurisdictional  prerequisite. 

S  2197.  Appeal  from  whole  judgment — Notice. 

S  2198.  Notice  of  appeal — Signature. 

§  2199.  Notice  of  appeal — Service. 

§  2200.  Service  on  attorney. 

8  2201.  Notice  of  appeal — Service  on  partj. 

8  2202.  Notice  of  appeal—Filing. 

8  2203.  What  are  adverse  parties. 

8  2204.  Nominal  defendants  need  not  be  served. 

8  2205.  Interyener  must  be  served. 

8  2206.  Service  of  notice  of  appeal — How  waived. 

8  2207.  Failure  to  enter  judgment  before  appeal  taken — How  waived. 

8  2208.  Appeal — Appearance  as  waiver  of  defects  in  notice  and  undertaking. 

8  2209.  Oregon — Appeal  is  taken  within  what  time,  and  to  what  court. 

8  2210.  Oregon — Manner  of  taking  an  appeal. 

8  2211.  Washington — Appeal,  how  taken — Bond. 

8  2212.  Washington — Stay  of  proceedings,  when. 

8  2213.  Oregon — Judgment  for  appellant — Proceedings  stayed  by  notice  of 
appeal. 

§  2196.   Notice  of  Appeal — Jurisdictional  Prerequisite. 
The  giving  of  notice  of  appeal  is  a  jurisdictional  prerequisite.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  978;  178;  McKeen  v.  Naughton,  88  Cal. 
Coker  v.  Superior  Court,  58  Cal.  177,       462,  465,  466,  26  Pac.  354. 

§  2197.    Appeal  from  Whole  Judgment — Notice. 

When  an  appeal  is  taken  from  the  whole  of  the  justice's  judg- 
ment, the  notice  of  appeal  is  not  required  to  state  whether  the 
appeal  is  taken  upon  questions  of  law  or  fact.^ 

1  Bauer  etc.  Co.  v.  Superior  Court,  10  Cal.  App.  424. 

§  2198.    Notice  of  Appeal — Signature. 

The  statute  does  not  require  that  an  attorney  should  sign  the 
notice  of  appeal  from  the  justice's  court,  if  there  is  an  attorney 
in  the  case.  It  may  be  signed  by  a  party  or  any  person  he  may 
select  for  that  purpose.^ 

1  Tot  ton  v.  Superior  Court,  72  Cal.  Omission    of    persons    signing    to 

37,  38,  13  Pac.  72.    See,  also,  Kerr's      designate    themselves    as    attorneys 
C^c.  C.  C.  P.,  sec.  842.  for  the  appellant  wiU  not  render  the 
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notice    of    appeal    from    a   juatice'a      Hnmboldt  County  Superior  Coort^  67 
judgment    ineffectual:    Butledge    v.  .   CaL  85,  7  Pae.  144. 

§  2199.    Notice  of  Appeal— Service. 

Service  of  notice  of  appeal  on  the  adverse  party  is  necessary  to 
render  the  appeal  effectual  and  to  give  the  appellate  court  juris- 
diction,  and  hence  a  judgment  of  a£Srmance  without  such  service 
is  erroneous.^ 

1  See  (Cal.)  Kerr's  Cyc.  C  C.  P.,  Gen.  Stats.  1009,  sec.  6489;  Trobock 

sec.  974;   (Utah)  Comp.  Laws  1907,  v.  Caro,  60  CaL  301,  303. 

sec.  3744,  note;  (Wyo.)  Comp.  Laws  As  to  written  notice  of  appeal:  Eg- 

1910,  sec.  5261;   (Okl.)   Comp.  Laws  gart    v.    Dunning    (Wyo.),    89    Pac. 

1909,    sec.    6387;     (Kan.)    Dassler's  1022. 

§  2200.    Service  on  Attorney. 

Notice  of  appeal  from  the  judgment  of  a  justice  of  the  peace 
may  be  served  on  the  attorney  of  the  adverse  party .^ 

1  Welton  ▼.  Garibardi,  6  Cal.  245. 

§  2201.    Notice  of  Appeal— Service  on  Party. 

Service  of  notice  of  appeal  from  the  justices'  court  on  the  man- 
ager of  a  corporation  respondent,  instead  of  on  its  attorney,  is  suffi- 
cient.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  974;  Pacific  C.  E.  Co.  v.  Superior  Court, 
79  Cal.  103,  104,  21  Pac.  609. 

§  2202.    Notice  of  Appeal— Filing. 

Notice  of  appeal  need  not  be  filed  prior  to  the  service  of  a  copy 
on  the  adverse  party,  the  order  of  filing  and  service  being  imma- 
terial provided  they  are  done  within  thirty  days  after  the  rendition 
of  the  original  judgment.^ 

1  See   Kerr's   Cyc.   C.   C.  P.,   sec.  Appeal  must  be  served  on  adverse 

974;  Hall  v.  Superior  Court,  71  Cal.       partj:  Anderson   v.  Bed  Metal  Min. 
550,  551,  12  Pac.  672.  Co.  (Mont.),  93  Pae.  44. 

§  2203.    What  are  Adverse  Parties. 

Adverse  parties  are  those  who  by  record  appear  to  be  interested 
in  the  judgment  so  that  they  will  be  affected  by  its  reversal  or 
nullification,  and  hence  the  parties  not  served  with  the  summons 
in  the  justice's  court  and  not  having  appeared  are  not  parties  to 
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the  judgment^  and  are  not  adverse  parties  on  appeal  so  as  to  neces- 
sitate service  of  notice  of  appeal  on  them.^ 

1  See  Kerr's  Gye.  G.  G.  P.,  sec.  974;  dered,  other  defendants  jointly  lia- 

Terry  v.  Superior  Court,  110  Cal.  85,  ble,  but  not  served  with  summons, 

87,  42  Pac.  464;  Bullock  v.  Taylor,  are   not   adverse   parties,   on   whom 
112  Cal.  147,  149,  44»Pac.  457.  the  notice  of  appeal  must  be  served: 

On  appeal  from  a  judgment  of  a  Terry  v.  Superior  Court  of  San 
justice  of  the  peace  by  defendants  Diego  County,  110  Cal.  85,  42  Pac. 
against    whom    judgment    was    ren-      464. 

§,  2204.    Nominal  Defendants  Need  not  be-  Served. 

Nominal  defendants  who  were  merely  served  with  a  summons  be- 
cause they  were  the  husbands  of  other  defendants,  and  against 
whom  no  judgment  was  asked  or  rendered,  judgment  being  taken 
against  the  separate  property  of  their  wives,  are  not  adverse  par- 
ties to  be  served  with  notice  of  appeal.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974;  Terry  v.  Superior  Court,  110  Cal.  85, 

88,  42  Pac.  464. 

§  2205.    Intervener  must  be  Served. 

The  intervener  and  the  defendant  in  an  action  in  the  justices' 
court  are  adverse  parties  and  must  be  served  with  the  notice  of 
appeal.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  794;  Eossi  v.  Superior  Court,  114  Cal.  371, 
374,  46  Pac.  177. 

§  2206.    Service  of  Notice  of  Appeal— How  Waived. 

An  appearance  in  the  superior  court  on  an  appeal  from  the  judg- 
ment of  the  justice  of  the  peace  of  an  attorney  of  record  of  the 
respondent  amounts  to  a  waiver  of  service  of  the  notice  of  appeal.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974;  Matthews  v.  Superior  Court,  70  Cal. 
527,  528,  11  Pac.  665. 

§  2207.   Failure  to  Enter  Judgment  Before  Appeal  Taken— How- 
Waived. 

An  appearance  by  the  respondent  and  the  proceeding  to  trial  in 
the  superior  court  without  questioning  the  jurisdiction  of  the  court 
because  of  the  failure  of  the  justice  to  enter  judgment  before  the 
appeal  was  taken,  waives  such  defect.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974;  Montgomery  t.  Superior  Court,  68 
Cal.  407,  410,  9  Pac.  720. 
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§  2208.  Appeal— Appearance  as  Waiver  of  Defects  in  Notice  and 
Undertaking. 
A  defendant  cannot  object  to  the  sufSciency  of  the  notice  and 
undertaking  on  appeal  from  the  justice's  court,  where  on  appeal 
he  appeared  by  counsel,  and  defended  the  action  on  its  merits,  and 
made  no  objection  to  the  regularity  of  the  proceedings.* 

1  Shay  ▼.  Superior  Court  of  San  Fr&ncisco,  57  Cal.  541. 

§  2209.  Oregon— Appeal  is  Taken  Within  What  Time,  and  to 
What  Court. 
An  appeal  is  taken  to  the  circuit  court  of  the  county  wherein 
the  judgment  is  given,  and  may  be  taken  in  open  court  at  the  time 
the  judgment  appealed  from  is  given,  or  within  thirty  days  from 
the  date  of  the  entry  thereof.  The  party  appealing  is  known  as 
the  appellant  and  the  adverse  party  as  the  respondent,  but  the 
title  of  the  action  is  not  thereby  changed.* 

1  Lord's  Or.  Laws,  sec.  2456w 

§  2210.    Oregon — ^Manner  of  Taking  an  AppeaL 

An  appeal  is  taken,  either  by  giving  oral  notice  thereof  in  open 
court  at  the  time  of  the  rendition  of  the  judgment  appealed  from, 
which  is  the  only  notice  required,  or  at  any  time  within  thirty 
days  thereafter  by  serving  a  written  notice  thereof  on  the  adverse 
party,  or  his  attorney,  and  filing  the  original  with  the  proof  of 
service  indorsed  thereon  with  the  justice,  and  by  giving  the 
undertaking  for  the  costs  and  disbursements  on  the  appeal.  A 
written  acknowledgment  of  service  by  the  respondent  or  his  at- 
torney, indorsed  on  the  notice  of  appeal,  is  sufficient  proof  of 
service,  if  the  appeal  is  taken  by  giving  oral  notice  thereof  as 
herein  provided,  and  the  fact  that  such  notice  has  been  given  shall 
be  noted  in  the  docket  of  the  justice.* 

1  Lord's  Or.  Laws,  sec.  2457. 

§  2211.    Washington— Appeal,  How  Taken— Bond. 

Such  appeal  must  be  taken  by  filing  a  hotice  of  appeal  with 
the  justice  and  serving  a  copy  on  the  adverse  party,  or  his 
attorney,  and  unless  such  appeal  be  by  a  county,  city,  or  school 
district,  filing  a  bond  or  undertaking,  as  herein  provided,  within 
twenty  days  after  the  judgment  is  rendered,  or  the  decision  made. 


875  APPEALS.  §§  2212, 2213 

No  appeal,  except  when  such  appeals  are  by  a  county,  city,  or 
school  district,  must  be  allowed  in  any  case,  unless  a  bond  or  an 
undertaking  is  executed  on  the  part  of  the  appellant,  and  filed 
with  and  approved  by  the  justice,  with  one  or  more  sureties,  in 
the  sum  of  one  hundred  dollars,  to  the  effect  that  the  appellant 
will  pay  all  costs  that  may  be  awarded  against  him  on  the  appeal ; 
or  if  a  stay  of  proceedings  before  the  justice  be  claimed,  except 
by  a  county,  city,  or  school  district,  a  bond  of  undertaking,  with 
two  or  more  sureties,  to  be  approved  by  the  justice,  in  a  sum 
equal  to  twice  the  amount  of  the  judgment  and  costs,  to  the  effect 
that  the  appellant  will  pay  such  judgment,  including  costs,  as  may 
be  rendered  against  him  on  appeal.^ 

i  Bern,  ft  Bal.  Ann.  Codes  ft  8tat8.,  sec.  1911. 

§  2212.    Washington— Stay  of  Proceedings*  When. 

Upon  appeal  being  taken,  and  a  bond  filed  to  stay  all  proceed- 
ings, the  justice  must  allow  the  same,  and  make  an  entry  of  such 
allowance  in  his  docket,  and  all  further  proceedings  on  the  judg- 
ment before  the  justice  must  thereupon  be  suspended ;  and  if  in 
the  meantime  execution  has  been  issued,  the  justice  shall  give  the 
appellant  a  certificate  that  such  appeal  has  been  allowed.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stats.,  sec.  1912. 

§  2213.    Oregon — Judgment  for  Appellant — Proceedings  Stayed 
by  Notice  of  AppeaL 
II  the  judgment  appealed  from  be  in  favor  of  the  appellant,  the 
proceedings  thereon  are  stayed  by  the  notice  of  appeal  and  un- 
dertaking for  the  costs  of  the  appeaL^ 

1  Lord's  Or.  Laws,  sec.  2459^ 
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ABTICLE  V. 

BOND  ON  APPBAU 

§  2214.  ITndertakiiig. 

9  2215.  Actions  on  appeal  bonds — ^Pleading. 

S  2216.  Action  on  appeal  bond — ^Pleading. 

§  2217.  Action  on  appeal  bond. 

§  2218.  Appeal — Action  on  appeal  bond. 

S  2219.  Action  on  appeal  bond — Pleading. 

§  2220.  Action  on  appeal  bond — Evidence. 

§  2221.  Action  on  appeal  bond — Evidence. 

§  2222.  Action  on  appeal  bond — Assignment. 

S  2223.  Bond  on  appeal  from  judgment  directing  deliveTy  of  poesesBioii  of 

real  property. 

§  2224.  Judgment — Appeal  bond — Misprision. 

f  2225.  Judgment — ^Misi^omer — Validity  of  appeal  bond, 

i  2226.  Surety  on  appeal  substituted  to  rights  of  judgment  creditor. 

§  2214.    Undertaking. 

An  appeal  from  a  justice's  or  police  court  is  not  effectual  for 
any  purpose,  unless  an  undertaking  be  filed  with  two  or  more  sure- 
ties in  the  sum  of  one  hundred  dollars  for  the  payment  of  the  costs 
on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum 
equal  to  twice  the  amount  of  the  judgment,  including  costs,  when 
the  judgment  is  for  the  payment  of  money ;  or  twice  the  value  of 
property,  including  costs,  when  the  judgment  is  for  the  recovery 
of  specific  personal  property,  and  must  be  conditioned,  when  the 
action  is  for  the  recovery  of  money,  that  the  appellant  will  pay  the 
amount  of  the  judgment  appealed  from,  and  all  costs,  if  the  appeal 
be  withdrawn  or  dismissed,  or  the  amount  of  any  judgment  and 
all  costs  that  may  be  recovered  against  him  in  the  action  in  the 
superior  court.  When  the  action  is  for  the  recovery  of  or  to  en- 
force or  foreclose  a  lien  on  specific  personal  property,  the  under- 
taking must  be  conditioned  that  the  appellant  will  pay  the  judg- 
ment and  costs  appealed  from,  and  obey  the  order  of  the  court 
made  therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  judg- 
ment and  costs  that  may  be  recovered  against  him  in  said  action 
in  the  superior  court,  and  will  obey  any  order  made  by  the  court 
therein.* 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,      Laws  1900,  sec.  3879;  (N.  D.)  Bev. 
sec.    978;    (Nev.)    Cutting's    Comp.      Codes  1905,  see.  8502;    (Or.)   B.   ft 
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C.  Codes,  sec.  2241;  Lord's  Oregon 
Laws,  sec.  2458;  (Idaho)  Itev.  Codes, 
see.  4842;  (Mont.)  Be  v.  Codes  1907, 
sec.  7124;  (8.  D.)  Comp.  Laws  1910, 
see.  103,  p.  550;  (Utah)  Comp.  Laws 
1907,  sec.  3747;  (Wyo.)  Comp.  Stats. 
1910,  sec.  52G6;  (Neb.)  Cobbey's 
Ann.  Stats.  1909,  sec.  1949;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sec.  6491. 

Idaho. — Salt  Lake  Brewing  Co.  v. 
Gillman,  2  Idaho,  195,  10  Pac.  32; 
Level  Y.  Joyce,  9  Idaho,  386,  74 
Pac.  1073;  Adminston  v.  Steele,  12 
Idaho,  613,  87  Pac.  677;  Numbers 
V.  Bocky  Mountain  Bell  Tel.  Co.,  7 
Idaho,  408,  63  Pac.  381;  Wilson  v. 
Doyle,  12  Idaho,  295,  85  Pac.  928; 
Holcomb  v.  Beed,  5  Idaho,  60,  46 
Pac.  1019;  Salt  Lake  Brewing  Co. 
V.  Gillman,  2  Idaho,  195,  10  Pac.  32; 
Davelin  y.  Post  Falls  Woolen  Mills, 
4  Idaho,  735,  44  Pac.  554;  Numbers 
V.  Bocky  Mountain  Bell  Tel.  Oo., 
7  Idaho,  408,  63  Pac.  381;  Perkins 
V.  Bridges,  10  Idaho,  189,  77  Pac. 
329;  Snyder  v.  Wooden,  11  Idaho, 
150,  81  Pac.  377;  Matter  of  Paige, 
12  Idaho,  410,  86  Pac.  273. 

Nebraska. — Monell  &  Lashley  t. 
Terwilliger,  8  Neb.  362;  Miller  v. 
Camp,  28  Neb.  415,  44  N.  W.  486; 
Bell  Bros.  v.  White  Lake  Lumber 
Co.,  21  Neb.  528,  32  N.  W.  561;  Pul- 
ton V.  Byan^  33  Neb.  458,  50  N.  W. 
430;  School  District  No.  6  v.  Traver, 
43  Neb.  526,  61  N.  W.  720;  Johnson 
V.  Van  Cleve,  23  Neb.  563,  37  N.  W. 
320;  McKinley  v.  Chapman,  37  Neb. 
378,  55  N.  W.  882. 

Utah.— Pratt  v.  Gilbert,  8  Utah, 
54,  29  Pac.  965;  Butterfield  y.  Cold 
S.  Co.,  11  Utah,  194,  39  Pac.  824; 
Hansen  y.  Anderson,  21  Utah,  286, 
61  Pac.  219. 

Where  on  appeal  from  a  judgment 
in  a  justice's  court  one  of  the  condi- 
tions of  the  undertaking  was  that 
the  appellant  would  pay  all  costs  re- 


coyered  against  him  in  the  appellate 
court,  neither  the  circumstance  that 
the  amount  of  the  bond  is  more  than 
one  hundred  dollars  nor  that  it  is 
insufficient  in  amount  to  operate  a 
stay  of  execution  will  render  the 
appeal  ineffectual:  Ward  y.  Marin 
County  Superior  Court,  58  Cal.  519. 

The  word  "or,"  in  Civil  Code,  sec- 
tion 978,  joining  the  clauses  referring 
respectively  to  the  undertaking  for 
costs  on  appeal  from  a  justice's  court 
and  an  undertaking  for  a  stay  of 
proceedings,  is  to  be  read  "and,"  and 
in  all  cases  the  former  undertaking 
is  essential:  McConsky  v.  Alameda 
County  Superior  Court,  56  Cal.  83. 

Omission  of  the  words  "to  pay  to" 
will  not  invalidate  the  obligation  of 
an  appeal  bond:  Billings  v.  Bead- 
house,  5  Cal.  71. 

Under  section  978  of  the  Code  of 
Civil  Procedure,  providing  that  an 
undertaking  on  appeal  from  a  jus- 
tice's court  must  be  "in  the  sum  of 
one  hundred  dollars  for  the  payment 
of  the  costs  on  appeal,  or  if  a  stay 
of  proceedings  be  claimed,  in  a  sum 
equal  to  twice  the  amount  of  the 
judgment,  including  costs,  when 
the  judgment  is  for  the  payment 
of  money,"  an  undertaking  on  ap- 
peal from  a  money  judgment,  in 
an  adequate  amount,  and  condi- 
tioned that  the  appellant  "will  pay 
the  amount  of  the  said  judgment  so 
appealed  from  and  all  costs,  if  the 
appeal  is  withdrawn  or  dismissed,  or 
the  amount  of  any  judgment  and  all 
costs  that  may  be  recovered  against 
it  in  the  action  in  the  superior 
court,"  is  sufficient.  The  expression 
"all  costs,"  as  used  in  such  under- 
taking, includes  the  costs  on  appeal: 
Jones  y.  Superior  Court,  151  Cal.  589, 
91  Pac.  505. 
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§  2215.    Actions  on  Appeal  Bond — ^Pleadingf. 

The  allegation  in  a  complaint,  in  an  action  against  the  sureties 
upon  an  undertaking  on  appeal  from  the  judgment  of  a  justice's 
court,  that  the  defendant  in  the  action  in  that  court  "appealed  to 
the  superior  court"  from  the  judgment,  is  a  sufficient  averment 
of  the  ultimate  fact  that  the  appeal  was  taken.  The  several  acts 
performed  in  taking  the  appeal  are  probative  facts,  and  need  not 
be  alleged.^ 

1  Moffat  V.  Green  wait,  90  Cal.  368,  27  Pac.  296. 

§  2216.    Action  on  Appeal  Bond — Pleading. 

In  an  action  on  a  bond  given  to  stay,  pending  appeal,  execution 
on  a  justice's  judgment  for  the  return  of  personal  property  or  its 
value,  where  the  appeal  has  been  dismissed  by  the  superior  court, 
the  complaint  need  not  allege  that  execution  was  issued  and  re- 
turned unsatisfied,  or  that  notice  of  the  dismissal  of  the  appeal 
was  given,  or  that  demand  was  made  before  the  action  was  brought, 
or  that  a  delivery  of  the  property  could  not  be  had,  or  that  ap- 
pellant had  refused  to  obey  an  order  of  the  superior  court,  unless 
a  recovery  is  sought  on  such  order.^ 

1  Pieper  v.  Peers,  98  Cal.  42,  32  Pac.  700. 

§  2217.    Action  on  Appeal  Bond. 

In  the  action  on  such  stay  bond,  the  sureties  cannot,  without 
pleading  the  facts,  claim  that  the  plaintiff  is  estopped  from  en- 
forcing the  bond,  for  the  reason  that  a  writ  of  execution  was  issued 
on  the  judgment  appealed  from  after  the  giving  of  the  bond.^ 

1  Nolan  V.  Fidelity  &  Deposit  Co.,  2  Cal.  App.  1,  82  Pac.  1119. 

§  2218.    Appeal — ^Action  on  Appeal  Bond. 

In  an  action  on  a  stay  bond,  a  finding  that  the  appeal  was  taken 
is  sustained  by  evidence  of  the  notice  of  appeal  and  the  -undertaking 
thereon.^ 

1  Nolan  T.  Fidelity  &  Deposit  Co.,  2  CaL  App.  1,  82  Pac.  1119. 

§  2219.    Action  on  Appeal  Bond — Pleading. 

A  complaint  on  a  stay  bond  given  on  appeal  from  a  justice's 
judgment  need  not  allege  that  the  judgment  was  "duly  made  and 
given.     ^ 

1  Nolan  V.  Fidelity  etc.  Co.,  2  Cal.  App.  1,  82  Pac  1119. 


87a  MTEALS.  §§  2220-2223 

§  2220.    Action  on  Appeal  Bond— Evidence. 

The  delivery  of  the  stay  bond  to  the  clerk  of  the  justice's  court 
is  sufficiently  shown  by  the  fact  that  it  was  produced  at  the  trial 
by  the  deputy  clerk  of  the  justice's  court  from  among  the  papers 
of  the  actions  in  which  the  judgment  was  rendered  which  were 
in  the  custody  of  the  clerk,  and  by  docket  entries  showing  that  a 
notice  of  appeal  and  bond  had  been  filed.^ 

1  Nolan  V.  Fidelity  &  Deposit  Co.,  2  Cal.  App.  1,  82  Pac.  1119. 

§  2221.    Action  on  Appeal  Bond — ^Evidence. 

The  order  of  the  superior  court  dismissing  an  appeal  from  a 
justice  is  admissible  in  an  action  on  the  appeal  bond.^ 

1  Nolan  V.  Fidelity  etc.  Co.,  2  Cal.  App.  1,  82  Pac.  1119. 

§  2222.    Action  on  Appeal  Bond — ^Assignment. 

Where  an  appeal  is  taken  from  a  judgment  rendered  in  a  jus- 
tice's court,  and  the  judgment  is  assigned  pending  the  appeal,  but 
the  undertaking  on  appeal  is  not  assigned,  the  assignee  cannot 
maintain  an  action  on  such  undertaking.^ 

1  Chilfltrom  v.  Eppinger,  127  Cal.  326,  59  Pac.  696. 

§  2223.    Bond  on  Appeal  from  Judgment  Directing  Delivery  of 
Possession  of  Real  Property. 

When  the  judgment  appealed  from  directs  the  delivery  of  pos- 
session of  real  property,  the  execution  of  the  same  cannot  be  stayed 
unless  a  written  undertaking  be  executed  on  the  part  of  the  appel- 
lant, with  two  or  more  sureties,  to  the  effect  that  during  the  pos- 
session of  such  property  by  the  appellant,  he  will  not  commit,  or 
suffer  to  be  committed,  any  waste  thereon,  and  that  if  the  appeal 
be  dismissed  or  withdrawn,  or  the  judgment  affirmed,  or  judgment 
be  recovered  against  him  in  the  action  in  the  superior  court,  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  thereof ;  or  that 
he  will  pay  any  judgment  and  costs  that  may  be  recovered  against 
him  in  said  action  in  the  superior  court,  not  exceeding  a  sum  to  be 
fixed  by  the  justice  of  the  court  from  which  the  appeal  is  taken, 
and  which  sum  must  be  specified  in  the  undertaking.  A  deposit  of 
the  amount  of  the  judgment,  including  all  costs  appealed  from  or 
of  the  value  of  the  property,  including  all  costs  in  actions  for  the 
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recovery  of  specific  personal  property, , with  the  justice  or  judge, 
is  equivalent  to  the  filing  of  the  undertaking,  and  in  such  cases,  the 
justice  or  judge  must  transmit  the  money  to  the  derk  of  the  su- 
perior court,  to  be  by  him  paid  out  on  the  order  of  the  court.^ 


1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  978; 
Reynolds  v.  County  Court,  47  Cal. 
604,  606;  McConky  v.  Superior  Court, 
56  Cal.  83;  Coker  y.  Superior  Court, 
58  Cal.  177,  178;  Gray  v.  Superior 
Court,  61  Cal.  337,  338;  Wood  v.  Su- 
perior Court,  67  Cal.  115,  7  Pac.  200; 
Hall  y.  Superior  Court,  68  Cal.  24,  25, 
8  Pflic.  509;  Herting  y.  Superior 
Court  (Cal.,  March  31,  1886),  10  Pac. 
514;  Hall  y.  Superior  Court,  71  Cal. 
550,  551,  12  Pac.  672;  McCracken  y. 
Superior  Court,  86  Cal.  74,  75,  ^6,  24 
Pac.  845;  McKeen  y.  Naughton,  88 
Cal.  462,  466,  26  Pac.  354;  Moffat  y. 
Greenwalt,  90  Cal.  368,  370,  372,  27 
Pac.  296;  Pieper  y.  Peers  (Cal.,  Noy. 
1892),  31  Pac.  562;  Pieper  y.  Peers, 
98  Cal.  42,  43,  32  Pac.  700;  Webster 
y.  Hanna,  102  Cal.  177,  180,  36  Pac. 


421;  Esoondido  y.  Superior  Court, 
106  Cal.  43,  48,  39  Pac.  211;  Bennett 
y.  Superior  Court,  113  Cal.  440,  442, 
45  Pac.  808;  Laws  y.  Troutt,  147  Cal. 
172,  81  Pac.  401;  Nolan  y.  Fidelity 
&  D.  Co.  (Cal.,  Oct.  17,  1905),  82  Pac, 
1119;  Swem  y.  Monroe  (Cal.,  Feb. 
81,  1906),  83  Pac  1074.  See  People 
ex  rel.  Hamilton  y.  Harris,  9  Cal.  571, 
572,  573;  Blair  y.  Hamilton,  32  Cal. 
49,  50;  Swem  y.  Monroe,  148  Cal.  741, 
742,  743,  83  Pac.  1074;  Jones  v.  Su- 
perior Court,  151  Cal.  589,  590,  592, 
91  Pac.  505. 

TTtab. — ^Hansen  y.  Anderson,  21 
Utah,  286,  61  Pac.  219;  Hoffman  y. 
Lewis,  31  Utah,  719,  87  Pac.  167; 
Pratt  y.  Jaryis,  8  Utah,  5,  28  Pac. 
869. 


§  2224.    Judgment — ^Appeal  Bond— Misprision. 

Where  a  judgment  of  a  justice  was  regularly  pronounced  against 
L.,  and  the  appeal  bond  recited  that  it  was  given  to  perfect  an 
appeal  by  L.  from  a  judgment  rendered  against  him,  the  considera- 
tion was  suJBSciently  shown ;  and  the  fact  that  the  clerk,  in  entering 
the  judgment,  by  a  mere  clerical  misprision,  wrote  the  name  "E." 
instead  of  *'L."  in  one  place  in  the  body  of  the  judgment,  did 
not  show  that  no  judgment  was  rendered  against  L.^ 

1  Adler  y.  Staude,  136  Cal.  182,  68  Pac.  599. 

§  2225.    Judgment — ^Misnomer— Validity  of  Appeal  Bond. 

If  a  judgment  has  been  properly  announced  and  rendered  against 
the  defendant,  and  the  judgment  as  entered,  properly  entitled,  has 
a  misnomer  of  the  defendant  in  the  body  of  the  judgment,  which 
was  amended  by  the  justice 's  court  pending  the  appeal,  the  validity 
of  the  appeal  bond  is  not  affected',  and  is  no  defense  to  an  action 
thereupon.^ 

1  Adler  y.  Staude,  136  Cal.  182,  68  Pae.  599. 
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§  2226.    Surety  on  Appeal  Sabstitated  to  Rights  of  Judgment 
Creditor. 

Whenever  any  surety  on  an  undertaking  on  appeal,  executed  to 
stay  proceedings  upon  a  money  judgment,  pays  the  judgment, 
either  with  or  without  action,  after  its  affirmation  by  the  appellate 
court,  he  is  substituted  to  the  rights  of  the  judgment  creditor,  and 
is  entitled  to  control,  enforce,  and  satisfy  such  judgment,  in  all 
respects  as  if  he  had  recovered  .the  same.^ 

1  Kerr's  Cye.  C.  C.  P.,  see.  1059. 
66 
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AETICLE  VL 

APPEAL— JUSTIFICATION  OP  SURETIES. 

S  2227.  Undertaking  on  appeal— When  filed — Notice  of  filing — ^Exception  to 

sureties  and  justification. 

S  2228.  Conflicting  affidavits — Determination  of  superior  court  conclusive. 

(  2229.  Stay  of  execution — On  filing  undertaking. 

§  2230.  Oregon — Qualification  and  justification  of  sureties  on  appeal. 

§  2231.  Oregon — ^Judgment  enforced  notwithstanding  staj — ^Undertaking. 

§  2232.  Order  staying  proceedings — Form, 

§  2233.  Undertaking  on  appeal — Form. 

§  2234.  Colorado— Appeal  bond — Form. 

§  2235.  Order  fixing  amount  of  undertaking — Form. 

9  2236.  Exception  to  sureties — Form. 

§  2237.  Notice  of  justification — Form. 

5  2238.  Order  approving  undertaking — Form. 

§  2239.  Notice  to  sureties  of  judgment  debtor — Form* 

§  2240.  Notice  by  constable  to  sureties — Form. 

§  2241.  Appeal — Filing  undertaking — ^What  is. 

§  2242.  Notice  of  filing  undertaking. 

§  2243.  Notice  of  filing  undertaking — How  construed. 

S  2244.  Appeal  is  taken,  when. 

§  2245.  Effect  of  failure  to  justify. 

§  2246.  Effect  of  failure  of  sureties  to  justify — Construed. 

§  2247.  Appeal,  when  effectual. 

§  2248.  Waiver  of  justification. 

§  2249.  Appeal — Waiver    of    justification — Procedure    on   nonappearance   of 

exceptant. 

§  2250.  Justification  may  be  waived. 

§  2251.  Waiver  of  objection  to  sureties — Time  limited  for  waiver. 

§  2252.  Notice  of  filing  new  undertaking. 

S  2253.  New  undertaking  in  superior  court — ^When  not  authorized* 

S  2254.  Appeal — New  undertaking,  when  authorized. 

§  2255.  New  undertaking. 

§  2256.  Liability  of  sureties  on  appeal  bond. 

§  2257.  When  appeal  is  void,  judgment  of  appellate  court  is  void. 

§  2258.  Liability  of  sureties  who  fail  to  justify. 

§  2259.  Liability  on  appeal  erroneously  dismissed. 

§  2260.  Action  on  appeal  bond — Defense. 

§  2261.  Undertaking  on   appeal — General   form. 

S  2262.  Undertaking  on  appeal — Real  property — ^Form. 


§  2227.    Undertaking  on  Appeal— When  Filed— Notice  of 
— ^Exception  to  Sureties  and  Justification. 

The  undertakiDg  on  appeal  must  be  filed  within  five  days  after 
the  filing  of  the  notice  of  appeal  and  notice  of  the  filing  of  the 
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andertaking  must  be  given  to  the  respondent.  The  adverse  party 
may  except  to  the  suflScieney  of  the  sureties  within  five  days  after 
the  filing  of  the  undertaking,  and  unless  they  or  other  sureties  jus- 
tify before  the  justice  or  judge  within  five  days  thereafter,  upon 
notice  to  the  adverse  party,  to  the  amounts  stated  in  their  afiBdavits, 
the  appeal  must  be  regarded  as  if  no  such  undertaking  had  been 
given.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
see.  978a;  (N.  D.)  Rev.  Codes  1905, 
sec.  8506;  (Or.)  B.  &  C.  Codes,  sec. 
2244;  Lord's  Oregon  Laws,  sec.  2461; 
(S.  D.)  Comp.  Laws  1910,  see.  104, 
p.  551;  (Utah)  Comp.  Laws  1907, 
sec.  3312;  (Okl.)  Comp.  Laws  1009, 
sec.  6387;  (Neb.)  Cobbey's  Ann. 
Stats.,  sec.  1953;  Hall  ▼.  Superior 
Court,  71  Cal.  550,  551,  12  Pac.  672. 

As  to  justification  of  sureties,  see 
(Mont.)  Rev.  Codes  1907,  see.  7124; 
(S.  D.)  Comp.  Laws  1910,  sec.  103, 
p.  551;  (Utah)  Comp.  Laws  1907, 
see.  3748;  (Kan.)  Dassler'B  Gen. 
Stats.  1909,  sec.  6495. 

The  justification  of  the  sureties 
after  exception,  or  of  other  sureties 
in  their  stead,  is  not  a  step  in  taking 
an  appeal,  but  is  a  collateral  pro- 
ceeding in  which  respondent  exer- 
cises the  right  granted  to  him  to 
obtain  adequate  security  for  his 
protection  on  the  appeal:  W.  P.  Jeff- 
ries Co.  v.  Superior  Court,  13  Cal. 
App.  901^ 

The  service  of  the  notice  of  the 
filing  of  the  undertaking  on  appeal 
is  not  necessary  to  give  the  superior 
court  jurisdiction  of  the  appeal:  W. 
P.  Jeffries  Co.  y.  Superior  Court,  13 
Cal.  App.  900. 

No  change  was  made  by  the 
amendment  of  the  code  in  1909  as  to 
the  time  within  which  the  respond- 
ent must  except  to  the  sufficiency 
of  the  sureties  on  the  undertaking 
on  appeal.    This   is   require^   to   be 


done  within  five  days  after  the  filing 
of  the  undertaking,  without  refer- 
ence to  any  notice  of  its  filing.  The 
provision  for  such  exception  is  inde- 

* 

pendent,  and  cannot  be  read  into  the 
prior  provision:  W.  P.  Jeffries  Co. 
v.  Superior  Court,  13  Cal.  App.  901. 

The  justification  of  the  sureties  on 
the  appeal  bond  may  take  place 
within  five  days  after  the  filing  of 
the  notice  -of  exception  in  the  jus- 
tice's court,  though  more  than  that 
period  has  elapsed  after  service  of  the 
notice:  Budd  ▼.  Superior  Court,  14 
Cal.  App.  256. 

The  party  excepting  to  the  suffi- 
ciency of  sureties  on  an  undertaking 
on  appeal  therefrom  must  file  his 
notice  of  exception  with  the  justice, 
and  no  such  exception  will  be  deemed 
complete  until  such  notice  is  filed: 
Budd  v.  Superior  Court,  14  Cal.  App. 
256. 

Where  the  hearing  for  justification 
of  the  sureties  was  after  the  lapse 
of  the  five  days,  a  statement  at  such 
hearing  of  absence  of  objection  to 
the  sureties  cannot  constitute  a 
waiver  of  objection  to  them,  so  as  to 
give  jurisdiction  of  the  appeal  which 
had  been  lost:  Crowley  etc.  Co.  v, 
Superior  Court,  10  Cal.  App.  343. 

The  order  in  which  the  notice  of 
appeal  and  undertaking  are  filei  's 
immaterial:  Dutertre  ▼.  Superior 
Court,  84  Cal.  537,  24  Pac.  284. 

The  sureties  on  the  appeal  bond 
need  not  justify  after  an  exception 
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to  their  saiBciency  if  the  exception 
thereto  is  not  served  within  the  time 
prescribed  by  law.  The  sureties  are 
not  required  to  justify  if  there  is  no 
legal  exception  to  their  sufficiency: 
Bauer  etc.  Co.  y.  Superior  Court,  10 
Cal.  App.  423. 

When  the  sureties  fail  to  qualify, 
when  excepted  to,  the  undertaking 
in  contemplation  of  law  does  not  ex- 
ist, but  is'  a  nullity,  and  the  effect 
upon  the  appeal  is  the  same  as  if  it 
never  had  existed:  Crowley  etc.  Co. 
V.  Superior  Court,  10  Cal.  App.  342; 
Lane  v.  Superior  Court,  5  Cal.  App. 
762,  91  Pac.  405. 

The  apparent  evil  to  be  remedied 
by  the  amendment  of  1909  was  the 
necessity  that  the  owner  of  a  judg- 
ment in  the  justice's  court  should 
watch  the  justice's  docket  for  thirty 
days  to  prevent  an  appeal  without 
adequate  security;  and  this  evil  was 
remedied  by  the  new  provision  for 
an  undertaking  within  five  days  after 


the  notice  of  appeal,  and  that  notice 
of  its  filing  be  given  to  him:  W.  P. 
Jeffries  Co.  v.  Superior  Court,  13  Cal. 
App.  900. 

The  filing  and  service  of  the  notice 
of  appeal  is  in  legal  effect  a  notice 
that  under  the  law  the  appellant 
must  file  his  undertaking  within  five 
days  thereafter  to  make  his  appeal 
prima  facie  effective.  It  therefore 
works  no  hardship  that  the  technical 
notice  of  the  filing  of  the  undertak- 
ing is  not  given  to  the  appellant,  so 
as  to  require  him  to  except  to  the 
sureties  within  five  days  after  filing 
of  the  same,  which  is  in  fact  re- 
quired of  him  by  law:  W.  P.  Jeffries 
Co.  V.  Superior  Court,  13  CaL  App. 
901. 

Notice  of  the  filing  of  the  under- 
taking need  net  be  eontemporaneoua 
with  the  undertaking:  Golden  Gate 
Tile  Co.  T.  Superior  Court,  159  CaL 
475. 


§  2228.    Conflicting  AffldavitB — Determination  of  Saperior  Court 
Conclusive. 

Where  there  were  conflicting  affidavits  as  to  whether  the  surety 
had  appeared  in  the  justice's  court  at  the  proper  time  for  justifi- 
cation, it  is  for  the  judge  of  the  superior  court  to  determine,  on 
the  hearing  of  the  motion  to  dismiss  the  appeal,  whether  the 
surety  has  justified  or  not,  or  whether  justification  h^d  been 
waived.^ 

1  Budd  T.  Superior  Court,  14  Cal.  App.  256. 

§  2229.    Stay  of  Execution — On  Filing  Undertaking. 

If  an  execution  be  issued  on  the  filing  of  the  undertaking  staying 
proceedings,  the  justice  must,  by  order,  direct  the  officer  to  stay 
all  proceedings  on  the  same.  Such  officer  must,  upon  payment  of 
his  fees  for  services  rendered  on  the  execution,  thereupon  relin- 
quish all  property  levied  upon  and  deliver  the  same  to  the  judg- 
ment debtor,  together  with  all  moneys  collected  from  sales  or  other- 
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wise.    If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the 
property  or  proceeds  thereof  as  may  be  necessary  to  pay  the  same.* 


I  See  (Cal.)  Kerr's  Cyc.  C.  C.  R, 
see.  97^;  (Nev.)  Cutting's  Comp. 
Laws,  sec.  3680;  (N.  D.)  Bev.  Codes 
1905,  sec.  8503;  (Or.)  B.  &  C.  Codes, 
sec.  2242;  Lord's  Oregon  Laws,  sec. 
2459;  (Idaho)  Bev.  Codes,  sec.  4843; 
(Mont.)  Bev.  Codes  1907,  sec.  7126; 
(S.  D.)  Comp.  Laws  1910,  sec.  105, 
p.  551;  (Utah)  Comp.  Laws  1907, 
sec.  3313;  (Okl.)  Comp.  Laws  1909, 
see.  6390;  (Neb.)  Cobbey's  Gen. 
Stats.,  sec.  1954;  McConky  v.  Su- 
perior Court,  56  Cal.  83,  84; 
Coker  v.  Superior  Court,  58  Oal. 
177,  179;  Moffat  v.  Greenwalt, 
90  Cal.  368,  370,  27  Pac.  296;  Pieper 
V.  Peers,  98  Cal.  42,  44,  32  Pac.  700; 
Adler  v.  Staude,  136  Cal.  182,  184,  68 
Pac.  599. 

Utali.-^Wescott  v.  Eccles,  3  Utah, 
258,  2  Pae.  525;  Spanish  Fork  City 


V.  Thomas,  4  Utah,  485,  11  Pac.  667; 
Cereghino  v.  Third  District  Court 
of  Utah  Territory,  8  Utah,  455,  32 
Pac.  697;  Pratt  v.  Gilbert,  8  Utah, 
54,  29  Pac.  965;  Hyndman  v.  Stowe, 
9  Utah,  23,  33  Pac.  227;  Van  Wag- 
onen  v.  Barben,  9  Utah,  481,  35 
Pac.  497;  Henderson  v.  Higgins,  9 
Utah,  290,  34  Pac.  61;  Legg  v.  Lar- 
son, 7  Utah,  110,  25  Pac.  731;  Salt 
Lake  City  v.  Bedwine,  6  Utah,  335, 
23  Pac.  756. 

Nebraska. — ^U.  P.  By.  Co.  v.  Mars- 
ton,  22  Neb.  724,  36  N.  W.  153; 
Barry  v.  Barry,  39  Neb.  522,  58  N. 
W.  193;  Scott  V.  Burrill,  44  Neb. 
755,  62  N.  W.  1093;  Muldoon  v. 
Levi,  25  Neb.  457,  41  N.  W.  280; 
Lincoln  B.  &  T.  Works  v.  Hall,  27 
Neb.  877. 


§  2230.    Oregon — Qoaliflcation  and^  Justification  of  Sureties  on 
Appeal. 

All  sureties  on  an  undertaking  on  appeal  must  have  the  qualifi- 
cations of  bail  upon  arrest,  and  if  required  by  the  adverse  party, 
within  five  days  after  filing  the  undertaking,  they  must  justify 
before  the  justice  in  like  manner.*^ 

1  Lord's  Or.  Laws,  see.  2461. 


§  2231.    Oregon-Judgment  Enforced  Notwithstanding  Stay — 
Undertaking. 

When  a  judgment  has  been  given  for  money  in  an  action  upon  a 
contract  to  pay  money,  notwithstanding  an  appeal  and  undertak- 
ing for  the  stay  of  proceedings,  the  respondent  may  enforce  such 
judgment  if  within  .five  days  from  the  allowance  of  the  appeal  he 
file  with  the  justice  an  undertaking  with  one  or  more  sureties  to 
the  effect  that  if  the  judgment  be  changed  or  modified  on  the 
appeal  he  will  make  such  restitution  as  the  appellate  court  may 
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direct.  Such  undertaking  must  be  taken  by  the  justice  on  not 
less  than  two  days'  notice  to  the  other  party.* 

1  Lord's  Or.  Laws,  sec.  2462. 

§  2232.   Order  Staying  Proceedings — ^Form. 

[Title  of  Court  and  Cause.] 

The  defendant  having  appealed  to  the  superior  court  herein, 
and  having  filed  his  undertaking  staying  proceedings  on  said 
appeal,  it  is  ordered  that  all  proceedings  herein  be  stayed  until 
said  appeal  is  determined. 

[If  execution  is  issued,  add:]  And  the  execution  heretofore 
issued  herein  is  hereby  stayed,  and  the  officer  having  the  same  is 
hereby  ordered  to  stay  all  proceedings  thereunder. 

[Signed  and  dated.] 

§  2233.    Undertaking  on  Appeal— Form. 

Whereas,  in  an  action  in  the  justice's  court   of  the   city   and 

county  of ,  state   of  ,   judgment   was,   on   the 

day  of ,  19 ,  rendered  by ,  one  of  the 

justices   of  the   said  court,   in  favor  of ,  the  plaintiff," 

against ,  the  defendant,  for  the  sum  of dollars 

damages,  and dollars  costs,  and  judgment  was  entered  for 

plaintiff  foreclosing  a  lien  in  his  favor  on  certain  specific  personal 
property  [or  for  the  delivery  of  tenements  or  real  property] ;  and 
whereas,  the  said  defendant  is  dissatisfied  with  said  judgment, 
and  desirous  of  appealing  therefrom  to  the  superior  court  of  the 

city  and  county  of ,  state  of ,  now,  therefore,  in 

consideration  of  the  premises  and  of  such  appeal,  we,  the  under- 
signed,    and  of  the  said  city  and  county  of 

— ,  do  hereby  jointly  arid  severally  undertake  in  the  sum  of 

dollars,  and  promise  on  the  part  of  the  appellant,  that  said 

appellant  will  pay  all  costs  which  may  be  awarded  against  said 
defendant  on  said  appeal,  or  on  a  dismissal  thereof,  not  exceeding 
the  aforesaid  sum  of dollars,  to  which  amount  we  acknowl- 
edge ourselves  jointly  and  severally  bound.    ' 

And  whereas,  the  said  appellant  claims  a  stay  of  proceedings, 
and  is  desirous  of  staying  the  execution  of  said  judgment  so  ap- 
pealed from,  we  do  further,  in  consideration  thereof,  and  of  such 
stay  of  proceedings,  and  of  the  premises,  jointly  and  severally 
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undertake  and  promise,  and  do  acknowledge  ourselves  further 

jointly  and  severally  bound  in  the  further  sum  of dollars 

[being  twice  the  amount  of  said  judgment,  including  costs],  that 
the  said  appellant  will  pay  the  amount  of  the  judgment,  and  costs, 
appealed  from,  and  obey  the  order  of  the  court  made  therein  if 
the  appeal  be  withdrawn  or  dismissed,  or  any  judgment  or  costs 
that  may  be  recovered  against  him  in  the  superior  court,  and  will 
obey  any  order  made  by  the  court  therein. 

[Dated  and  signed.] 

_  * 

[Justification  the  same  as  in  the  preceding.] 
§  2234.    Colorado— Appeal  Bond— Form. 

m 

[The  bond  required 'to  be  given  must  be  in  substance  as  fol- 
lows:] 

Know   all   men   by  these   presents,   that   we,   and 

,  are  held  and  firmly  bound  unto ,  in  the  penal 

sum  of  [here  insert  double  the  amount  of  the  judgment  and  costs], 
dollars  lawful  money  of  the  United  States,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly,  severally  and  firmly  by 

these  presents.    Witness  our  hands  and  seals  this  day  of 

,  19 . 

The  condition  of  the  above  obligation  is  such  that,  whereas,  the 

said  did,  on  the  day  of ,  A.  D.  19 , 

before ,  a  justice  of  the  peace  in  and  for  the  county  of 

,  recover  a  judgment  against  the  above  bounden 

for  the  sum  of dollars ;  from   which  judgment   the   said 

hath  taken  an  appeal  to  the  county  court  of  the  county 

of aforesaid,  and  state  of  Colorado. 

Now,  if  the  said shall  prosecute  his  appeal  with  effect 

and  shall  pay  whatever  judgment  may  be  rendered  by  the  court 
upon  dismissal  or  trial  of  said  appeal,  then  the  above  obligation 
to  b©  void  J  otherwise  to  remain  in  full  force  and  effect. 

.     [L.  S.] 

.     [L.  S.] 

Approved  by  me,  at  my  office,  this day  of , 


-,  J.  P.     [L.  S.J  ^ 


1  (Colo.)  Bev.  StatB.  1908,  sec.  3847^ 
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§  2235.   Order  Fixing  Amount  of  Undertaking— Form. 

[Title  of  Court  and  Cause.] 

Whereas,  the  defendant  is  desirous  (having  served  and  filed 
notice  of  appeal)  of  appealing  to  the  superior  court  of  said  county 
from  the  judgment  herein  directing  him  to  deliver  to  plaintiff  the 
real  property  described  in  the  complaint  herein,  and  he  being  also 
desirous  of  staying  the  execution  herein,  now,  it  is  ordered  that 
said  execution  be  stayed  during  said  appeal,  on  defendant  filing 

an  undertaking  in  the  sum  of dollars,  conditioned  as  by 

law  required. 


Justice  of  the  Peace. 
[Dated.] 

§  2236.   Exception  to  Sureties— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  the  plaintiff  excepts  to  the 
sufficiency  of  the  defendant's  sureties  on  appeal  herein,  and  they 
are  required  to  justify  as  by  law  provided. 

[Dated  and  signed  by  plaintiff  or  counsel.] 
To ,  Defendant. 

§  2237.   Notice  of  Justification— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  the  defendant's  sureties  on  hia 

undertaking  on  appeal  herein  will  justify  before ,  justice 

of  the  peace,  at  his  oflSce  in  said  township,  on , 

, ,  at o'clock M. 

[Dated  and  signed.] 

To ,  Plaintiff. 

§  2238.    Order  Approving  Undertaking- Form. 

[Title  of  Court  and  Cause.] 

and  ,  the   defendant's  sureties  on   appeal 

herein,  having  appeared  before  me,  and  having  been  then  exam- 
ined as  to  their  qualifications  as  such  sureties,  I  find  them  quali- 


889  APPEALS.  i^  '239-2242 

lied,  and  I  approve  said  undertaking  [or  I  find  them  not  qualified ; 
or  I  find qualified,  and not  qualified]. 

[Dated  and  signed.] 

§  2239.    Notice  to  Sureties  of  Judgment  Debtor— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that  on  the day  of , 

19 ,  at o'clock  A.  M.,  at  the  office  of  the  said , 

justice  of  the  peace,  township,  county  of 


will  move  said  court  to  enter  judgment  against  each  of  you  in 

the  above-entitled   action   for  the   sum   of  dollars,    and 

dollars  costs.    The  said  motion  will  be  made  on  the  ground 

that  you  were  notified  of  the  pendency  of  said,  action,  and  will  be 
based  upon  all  the  papers  in  said  case,  and  the  notice  df  the 
pendency  of  said  action  given  by  the  defendant  therein  to  you, 
and  the  docket  of  said  court. 

[Dated  and  signed.] 

§  2240.    Notice  by  Constable  to  Sureties— Form. 

[Title  of  Court  and  Cause.] 

You  will  please  take  notice  that has  commenced  an 

action  against  me  as  constable,  upon  the  following  facts  [here 
state  the  facts] ;  now,  you,  the  said  sureties,  are  notified  to  appear 
and  defend  said  action  in  said  court.    The  summons  in  said  action 

was  served  on  me  the day  of ,  19 ,  and  the  time 

for  answer  will  expire  on  the day  of  said  month. 

[Dated  and  signed.] 

§  2241.   Appeal— Filing  Undertaking- What  is. 

The  bond  is  filed  when  delivered  and  left  at  the  office  of  the 
justice,  even  if  not  received  or  marked  ** filed"  by  him  until  after 
the  thirty  days  allowed  for  filing.^ 

1  Perkins  ▼.  Superior  Court  of  Freano  County,  37  Pac.  780. 

§  2242.    Notice  of  Filing  Undertaking. 

It  is  true  that  under  this  construction  of  section  978a  of  the  Code 
of  Civil  Procedure,  if  the  appellant  waits  until  the  thirtieth  day 
before  filing  his  notice  of  appeal,  he  will  not  be  entitled  to  the  five 
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days  within  which  to  file  his  bond.  But  any  other  construction 
of  the  section  would  be  in  conflict  with  sections  974  and  978,  and 
wholly  unwarranted.  The  construction  placed  upon  section  978a 
leaves  undisturbed  the  law  with  reference  to  the  time  within  which 
appeals  from  justices'  courts  must  be  taken  and  perfected,  and 
at  the  same  time  prevents  the  mischief  aimed  at  by  the  legislature.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
■ee.  978a;  (Nev.)  Cutting'B  Comp. 
Lawa  1900,  sec.  3679;  (Ariz.)  Bev. 
Stats.  1901,  see.  2108;  (N.  D.)  Bev. 
Codes  1905,  see.  8500;  (Tex.)  Sayles' 
Civ.  SUts.  1897,  art.  1670;  (Or.)  B.  Ai 
C.  Codes,  sec.  2241;  Lord's  Oregon 
Laws,  sec.  2458;  (Wash.)  B.  &  B. 
Codes,  sec.  1911;  (Idaho)  Bev.  Codes, 
sec.  4842;  (Mont.)  Bev.  Codes  1907, 
sec.  7124;  (S.  D.)  Comp.  Laws  1910, 
see.  99,  p.  549;  (Utah)  Comp.  Laws 
1907,  sec.  3747;  (Wyo.)  Comp.  Stats. 
1910,  sec.  5261;  (Okl.)  Comp.  Laws 
1909,  sec.  6387;  (Neb.)  Cobbey's 
Ann.  Stats.  1909.  sec.  1949;  (Kan.) 
Dassler's  Gen.  Stats.  1909,  sees.  6488- 
6495. 

North  «ad  South  Dakota. — Olson  ▼. 
Shirley,  12  N.  D.  106,  96  N.  W.  297; 
Mouserv.  Palmer,  2  S.  D.  466,  50  N. 
W.  967;  Ischetter  v.  Heiser,  9  S.  D. 
285,  68  N.  W.  744;  City  of  Chamber- 
lain V.  Putnam,  10  S.  D.  360,  73  N.  W. 
201;  Minn.  Thresh.  Machine  Co.  v. 
Skau,  10  S.  D.  636,  75  N.  W.  199; 
Houser  v.  Nolting,  11  S.  D.  483,  78 
N.  W.  955;  Sorenson  v.  Donohoe,  11 
S.  D.  603,  79  N.  W.  998;  Bichard- 
son  V.  Campbell,  9  N.  D.  100,  81  N. 
W.  31;  Budolph  v.  Herman,  2  S.  D. 


399,  50  N.  W.  833 ;  PurceU  v.  Booth, 
6  Dak.  17,  50  N.  W.  196;  Karr  v. 
By.  Co.,  6  Dak.  14,  50  N.  W.  125; 
Fargo  V.  Graves,  12  S.  D.  293,  81  N. 
W.  291;  Winsey  v.  McAdams,  12  S. 
D.  509,  81  N.  W.  884;  Perrott  v. 
Owen,  7  S.  D.  454,  64  N.  W.  526; 
McLaughlin  v.  Michel,  14  S.  D.  189, 
84  N.  W.  777. 

Texas.—Farrar  v.  Dowd,  28  S.  W. 
919;  Sampson  v.  Solinsky,  75  Tex. 
663,  13  S.  W.  67;  Warren  v.  Mar- 
berry,  85  Tex.  193,  19  S.  W.  994; 
Landa  v.  Heerman,  85  Tex.  1,  19  S. 
W.  885:  Cason  v.  Laney,  82  Tex.  318, 
18  S.  W.  667;  Edwards  v.  Allen.  4 
App.  C.  C,  sec.  262;  Morre  v.  Alton, 
4  App.  C.  C,  sec.  191. 

Wadiington. — State  ex  rel.  Gardner 
V.  Superior  Court,  9  Wash.  307;  State 
ex  rel.  Alladio  v.  Superior  Court,  17 
Wash.  54;  State  ex  rel.  Fleisehner  ▼. 
Superior  Court,  20  Wash.  709;  State 
v.  Superior  Court,  7  Wash.  223;  Mc- 
Kilver  v.  Manchester,  1  Wash.  Ter. 
255;  Seattle  Coal  etc  Co.  ▼.  Lewis,  1 
Wash.  Ter.  488. 

Wyoming. — ^Kelley  ▼.  Bhodes,  7 
Wyo.  237,  51  Pac  593;  Italian-Swiss 
Agr.  Col.  V.  Bartagnolli,  9  Wyo.  206, 
208,  61  Pac.  1020. 


§  2243.    Notice  of  Filing  Undertaking— How  Oonstraed. 

The  failure  to.  give  notice  of  the  filing  of  the  undertaking  on 
appeal  from  a  justice's  court  as  provided  by  section  978a  of  the 
Code  of  Civil  Procedure  under  the  amendment  of  1909  does  not 
deprive  the  superior  court  of  jurisdiction  of  the  appeal.^ 
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The  only  eflPect  of  section  978a  of  the  Code  of  Civil  Procedure  is 
to  add  a  further  condition  to  the  perfecting  of  the  appeal,  and 
all  the  steps  necessary  to  that  end,  including  the  filing  of  the  bond, 
must  be  taken  now,  as  formerly,  within  the  thirty  days  mentioned 
in  section  974  of  the  Code  of  Civil  Procedure. 

Prior  to  the  enactinent  of  the  section  under  consideration  the 
order  in  which  the  various  steps  were  taken,  namely,  the  filing  of 
the  notice  of  appeal,  the  service  of  the  same,  and  the  filing  of  the 
bond,  was  immaterial,  provided  they  w<^re  all  taken  within  thirty 
days.2  Hence  an  appellant'could  serve  and  file  his  notice  of  appeal 
on  the  day  that  judgment  was  rendered,  and  as  no  notice  of  the 
filing  of  the  undertaking  was  required,  he  could  file  it  at  any 
time  up  to  the  thirtieth  day,  and  during  all  this  time  the  respond- 
ent would  have  to  watch  the  justice's  records  to  protect  his  right 
to  except  to  the  sufficiency  of  the  sureties.  When  this  new  section 
is  considered  in  the  light  of  the  decisions  just  noted,  and  of 
the  abuse  that  grew  up  under  the  law  as  interpreted  by  them,  it 
is  obvious  that  the  legislature  intended  no  extension  of  the  rights 
of  the  appellant,  but  sought  to  protect  the  rights  of  the  respond- 
ent by  correcting  an  abuse  that  had  heretofore  existed.  Section 
974,  Code  of  Civil  Procedure,  reads  now  as  it  did  when  the  cases 
cited  below  were  decided,  and  so  does  that  part  of  section  978 
upon  which  those  cases  in  part  were  based.  According  to  those 
sections,  as  interpreted  by  the  cases  cited,  an  appeal  is  initiated 
by  the  notice  of  appeal,  and  it  is  in  force  thirty  days  after  the 
rendition  of  the  judgment,  at  which  time  it  becomes  ineffectual 
for  any  purpose  unless  a  proper  undertaking  is  filed.* 

1  See  W.  P.  Jefferies  Co.  v.  Su-  As  to  appeal  within  statutory  time: 
perior  Court,  10  Cal.  App.  Dec.  577.      Young  v.  Niles  &  Scott  Co.,  122  Mo. 

2  Coker  v.  Superior  Court,  supra.      App.  392,  99  S.  W.  517. 

S  Kelsey    v.    Campbell,    38    Barb.  -A.8  to  filing  of  undertaking:    State 

238;  Raymond  v.  Raymond,  76  N.  Y.  ▼•   Third   Judicial   Dist.   Ct.    (Utah), 

106;   Bennell  v.   Van   Cise    (S.   D.),  »1  Pac.  133.                       a 

67  N.  W.  658.  As  to  filing  new  bond T  Todenhof t 

No    appeal    ean    be    taken,    when:  v.  DeRoos  (S.  D.),  Ill  N.  W.  550. 

State  V.  Ritchie  (Utah),  91  Pac.  24.  As  to  appeal  perfected  by  filing  un- 

An   appeal    lies,   when:  Zahnen    v.  dertaking:    Haessly  v.  Thate  (N.  D.), 

Stender  (Colo.)  89  Pac.  793.  114  N.  W.  311. 

As  to  appeal  and  statutory  remedy:  As  to  appeal  within  statutory  time: 

Loewen    v.    Myers,   18  Okl.   300,   88      McGriffin  v.  McQuary,  124  Mo.  App. 
Pac.  1046.  701,  102  S.  W.  3. 
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§  2244.   Appeal  is  Taken,  When. 

An  appeal  is  taken  by  filing  a  notice  of  appeal  with  the  justice 
and  serving  a  copy  on  the  adverse  party,  and  hence  the  fact  that 
the  sureties  did  not  justify  does  not  prevent  the  appeal  from  hav- 
ing been  taken.^ 

1  See  Kerr's  Cyc.  G.  G.  P.,  sec.  974;  Moffat  v.  Oreenwalt,  90  Cal.  368, 
871,  27  Pac.  296. 


§  2245.   Effect  of  Failure  to 

The  failure  of  sureties  on  the  undertaking  on  an  appeal  from  the 
justices'  court  to  justify  renders  the  appeal  ineffectual.^ 

1  See  Kerr'B  Cye.  G.  G.  P.,  see.  978;  McCracken  ▼.  Superior  Gourt,  86  Cal. 
74,  76,  24  Pac.  845. 

§  2246.    Effect  of  Failure  of  Sureties  to  Justify— Constmed. 

The  provision  that  unless  the  sureties  justify  within  five  days 
after  exception  has  been  taken  to  their  sufficiency,  the  appeal  must 
be  regarded  as  if  no  undertaking  had  been  given,  is  to  be  construed 
not  to  have  effect  ipso  facto  to  vacate  the  appeal  already  completed, 
but  as  giving  the  respondent  the  right  to  move  for  its  dismissal  on 
the  ground  that  since  it  was  taken  it  had  become  ineffectual.^ 

1  See  Kerr's  Gyc.  G.  G.  P.,  see.  978;  Moffat  v.  Greenwalt,  90  Gal.  368, 
372,  27  Pac.  296. 

§  2247.   Appeal,  When  Effectual. 

The  provision  that  an  appeal  is  not  effectual  for  any  purpose 
unless  the  undertaking  is' filed  implies  that  when  the  undertaking 
is  filed  the  appeal  is  effectual.^ 

1  See  (Cal.)  Kerr's  Oyc.  G.  G.  P.,  tec.  103,  p.  551;  (Utah)  Gomp.  Laws 

sec.     978;    (Nev.)    Cutting's    Comp.  1907,  sec,  3747;  (Wyo.)  Comp.  SUts. 

Lraws  1900,  sec.  3679;    (Ariz.)   Rev.  1910,  sec.  5271,  note;   (Okl.)   Comp. 

Stats.  1901,  sec.  2111;   (Or.)  B.  &  G.  Laws  1909,  sees.  6392-6398;   (Kan.) 

Codes,     sec.     2244;     Lord's     Oregon  Dassler's  Gen.  Stats.  1909,  see.  6493; 

Laws,   sec.   2461;    (Wash.)    B.   &  B.  Moffat   v.    Greenwalt,   90    GaL    368, 

Codes,  sec.  1918;  (Idaho)  Rev.  Codes,  372,  27  Pae.  296. 

sec.  4842;  (Mont.)  Rev.  Codes,  1907,  Utah.— Hoffman  y.  Lewis,  31  Utah, 

sec.  7124;  (S.  D.)  Comp.  Laws  1910,  179^  37  p^c.  167. 

§  2248.    Waiver  of  Justification. 

The  failure  of  respondent  to  appear  at  the  time  set  for  the  jus- 
tification of  sureties  to  whom  he  had  excepted  waives  such  justifi- 
cation.^ 


893  AFPSALS.  S§  2249-2253 

1  See  Kerr's  C^c.  C.  C.  P.,  sec.  978;      perior  Court,  15  Cal.  App.  901;  Budd 
Escondido  v.  Superior  Court,  106  Cal.      v.*  Superior  Court,  14  Gal.  App.  256. 
43,  48,  39  Pae.  211;   Jeffries  ▼.  Su- 

§  2249.    Appeal — ^Waiver  of  Justification — ^Procedure  on  Non- 
appearance of  Exceptant. 

In  case  of  nonappearance  on  the  part  of  the  excepting  party, 
the  party  giving  the  undertaking  may  either  rest  upon  the  default 
as  a  waiver  of  the  exception,  or  he  may  present  his  sureties  and 
take  a  formal  approval.^ 

1  Budd  T.  Superior  Court,  14  Cal.  App.  256. 

§  2250.    Justification  may  be  Waived. 

A  waiver  of  justification  of  sureties  may  be  made  by  the  respond- 
ent, and  hence  where  such  waiver  exists  a  motion  to  dismiss  the 
appeal  is  properly  denied.* 

1  See  Kerr' s  Cyc.  C.  C.  P.,  sec.  978;  Blair  ▼.  Hamilton,  32  Cal.  49,  50. 

§  2251.    Waiver  of  Objection  to  Sureties— Time  Limited  for 
Waiver. 

The  party  excepting  to  the  sufficiency  of  the  sureties  may  waive 
his  objection  thereto,  provided  such  waiver  is  made  within  the  five 
days;  otherwise  the  superior  court  will  lose  jurisdiction  of  the 
appeal,  which  cannot  be  restored  by  a  subsequent  waiver  of  ob- 
jection to  the  sureties.^ 

i  Crowlej  etc.  Co.  y.  Superior  Court,  10  Cal.  App.  343. 

§  2252.    Notice  of  Filing  New  Undertaking. 

A  new  undertaking  filed  without  notice  to  the  adverse  party  after 
exception  had  been  taken  to  the  sureties  on  a  former  undertaking 
is  of  no  avail.^ 

.  1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  978;      7  Pac.  200;  Herting  ▼.  Santa  Barbara 
Wood  y.  Superior  Court,  67  Cal.  115,      Superior  Court,  10  Pac.  514. 

§  2253.   New  Undertaking  in  Superior  Gourt — ^When  not  Author- 
ized. 

A  new  undertaking  permitted  by  the  superior  court  on  an  appeal 
from  the  justice  of  the  peace  is  not  authorized  where  the  original 
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undertaking  is  fatally  defective  and  such  new  undertaking  will  not 
give  the  appellate  court  jurisdiction.^ 

1  Bee  Kerr's  Cyc.  C.  C.  P.,  sec.  978;  Bennett  v.  Snpemr  Court,  113  CaL 
UQ,  442,  45  Pac.  808. 

§  2254.    Appeal^New  Undertaking,  When  Authorized. 

Where  defective  or  informal  undertaking  on  appeal  has  been 
filed  in  justice  court,  superior  eourt  may  allow  new  undertaking 
to  be  filed.* 

1  McCracken  y.  Superior  Court,  86  OaL  77,  24  Pac.  845, 

§  2255.    New  Undertaking. 

Upon  appeal,  the  superior  court  has  power  to  authorize  the  ap- 
pellant to  file  a  new  undertaking,  in  lieu  of  an  undertaking 
insufficient  in  form.* 

1  Gray  ▼.  Amador  County  Superior  Court,  61  Cal.  337;  Nobmann  ▼.  Superior 
Court,  12  Pac.  869, 

§  2266.   Liability  of  Sureties  on  Appeal  Bond. 

An  undertaking  on  an  appeal  to  the  superior  court  for  a  stay  of 
execution  is  an  independent  contract  on  the  part  of  the  sureties 
and  on  dismissal  of  the  appeal  they  become  liable  to  pay  the  judg- 
ment, and  to  discharge  themselves  from  such  liability  they  must 
show  that  the  judgment  has  been  satisfied,  either  by  return  of  the 
property  as  provided  or  by  payment  of  amount  of  the  judgment 
and  costs,  and  it  is  not  necessary  to  allege  in  the  complaint  on  such 
undertaking  the  issuance  and  return  of  the  execution  unsatisfied, 
or  that  notice  of  the  dismissal  of  the  appeal  was  given,  or  that  the 
demand  was  made  prior  to  the  commencement  of  the  action,  or  that 
delivery  of  the  property  could  not  be  had,  or  that  any  order  was 
made  by  the  superior  court  which  the  appellant  in  that  case  failed 
to  refuse  or  obey.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  978;  Pieper  v.  Peers,  98  Cal.  42,  44,  38 
Pac.  700. 

§  2257.    When  Appeal  is  Void,  Judgment  of  Appellate  Court  is 
Void. 

Where  the  undertaking  on  appeal  from  a  justice  of  the  peace  is 
not  filed  within  thirty  days  from  the  rendition  of  judgment  in 
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order  to  give  jurisdiction,  the  judgment,  on  appeal,  of  the  appel- 
late court  is  void.* 

i  McEeen  t.  Naughton,  SS  GaL  462,  26  Pae.  354. 

§  2258.    Liability  of  Sureties  Who  Fail  to  Justify. 

The  sureties  on  an'undertaking  on  appeal  from  the  justice  court 
are  liable  on  their  undertaking  on  a  dismissal  of  the  appeal,  though 
they  failed  to  justify.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  3747;  (Wyo.)  Comp.  Stats.  1910, 

sec.    978;     (Nev.)    Cutting's    Comp.  sec.  5261;    (Okl.)   Comp.  Laws  1909, 

Laws  1900,  see.  3679;    (Ariz.)   Bev.  sec.     6387;     (Neb.)     Cobbey's    Ann. 

Stats.  1901,  sec.  2108;   (N.  D.)  Bev.  Stats.  1909,  sec.  1949;   (Kan.)  Dass- 

Codes  1905,  sees.  8502-8505;   (Tez.)  lex's    Gen.    Stats.    1909,    sec.    6488; 

Sayles'  Civ.  Stats.  1897,  arts.  1670-  Moffat   v.    Greenwalt,   90    Cal.    368, 

1671;  (Or.)  B.  Sd  C.  Codes,  sec.  2241;  372,     27     Pac.     296;      McConky     v. 

Lord's     Oregon     Laws,     see.     2458;  Superior  Court,  56  Cal.  83,  84;  Coker 

(Wash.)   B.   ft  B.   Codes,  sec.   1911;  v.  Superior  Court,  58  Cal.  177,  179; 

(Idaho)     Bey.     Codes,     sec.     4842;  Pieper  v.  Peers,  98  Cal.  42,  44,  32 

(Mont.)  Bev.  Codes  1907,  sec.  7124;  Pac.  700;  Adler  v.  Staude,  136  Cal. 

(S.  D.)   Comp.  Laws  1910,  sec.  103,  182,  184,  68  Pac.  599. 
p.   550;    (Utah)    Comp.   Laws    1907, 

§  2259.   Liability  on  Appeal  Erroneously  Dismissed. 

The  right  to  recover  of  sureties  on  a  stay  bond,  given  at  any 
time  before  the  dismissal  of  the  appeal,  is  not  defeated  by  the 
fact  that  the  appeal  was  erroneously  dismissed.^ 

i  Nolan  t.  Fidelity  ft  Deposit  Co.,  fendant  was  not  injured  by  its  admis- 

2  Cal.  App.  1,  82  Pac.  1119.  sion  if  it  fully  pleaded  the  dismissal 

In  the  action  on  such  stay  bond,  the  in  its  answer:  Nolan  v.  Fidelity  and 

order  of  the  superior  court  dismissing  Deposit  Co.,  2  Q&L  App.  1,  82  Pac 

the  appeal   is   properly   admitted   in  1119. 
evidence,  and  if  it  were  not,  the  de- 

§  2260.'  Action  on  Appeal  Bond— Defense. 

The  fact  that  notice  of  appeal  and  undertaking  were  not  filed 
in  time  is  no  defense  to  an  action  on  the  bond.^ 

1  Nolan  V.  Fidelity  etc.  Co.  (Cal.  App.),  82  Pac.  1119. 

§  2261.   Undertaking  on  Appeal — Oeneral  Form. 

[Title  of  Court  and  Cause.] 

Whereas,  in  an  action  in  the  justice's  court  of county, 

state  of ,  judgment  was,  on  the day  of ^ 
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19 ,  rendered  by ,  one  of  the  justices  of  said  court,  in 

favor  of ,  the  plaintiff,  against ,  the  defendant, 

for  the  sum  of dollars  principal,  and dollars  inter- 
est, and dollars  costs;  and  whereas,  the  said  defendant  is 

dissatisfied  with  said  judgment,  and  desirous  of  appealing  there- 
from to  the  superior  court  of  the  county  of ,  state  of 

,  now,  therefore,  in  consideration  of  the  premises  and  of 

such  appeal,  we,  the  undersigned, and ,  of  the 

city  of ,  county  of ,  do  hereby  jointly  and  severally 

undertake  in  the  sum  of dollars,  and  promise  on  the  part 

of  the  appellant,  that  the  said  appellant  will  pay  all  costs  which 
may  be  awarded  against  him  on  said  appeal,  or  on  a  dismissal 

thereof,  not  exceeding  the  aforesaid  sum  of  dollars,  to 

which  amount  we  acknowledge  ourselves  jointly  and  severally 
bound. 

And  whereas,  the  said  appellant  claims  a  stay  of  proceedings, 
and  is  desirous  of  staying  the  execution  of  said  judgment  so  ap- 
pealed from,  we  do  further,  in  consideration  thereof,  and  of  such 
stay  of  proceedings,  and  of  the  premises,  jointly  and  severally 
undertake  and  promise  and  do  acknowledge    ourselves   further 

jointly  and  severally  bound  in  the  further  sum  of dollars 

(being  twice  the  amount  of  said  judgment,  including  costs),  that 
the  said  appellant  will  x)ay  the  amount  of  the  judgment  so  ap- 
pealed from,  and  all  costs,  if  the  appeal  be  withdrawn  or  dis- 
missed, or  the  amount  of  any  judgment  and  all  costs  that  may  be 
recovered  against  him  in  the  action  of  the  said  superior  court. 

Dated, ,  the day  of ,  19 . 


[Signed  by  sureties.] 


State  of 


Indorsed: 


City  and  County  of , — ^ss, 

and  ,  sureties  in  the  within  undertaking, 

being  duly  sworn,  say,  each  for  himself,  and  not  one  for  the  other, 
that  he  is  worth  the  sum  specified  in  the  said  undertaking,  over 
and  above  all  his  just  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution,  and  that  he  is  a  resident  of  said  state  and 
county,  and  is  a  householder  therein* 

[Sworn  to.] 
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§  2262.    Undertaking  on  Appeal— Beal  Property— Form. 

[Title  of  Court  and  Cause.] 

[The  same  as  in  the  preceding,  down  to  the  words,  *'And 
whereas,"  in  full.] 

And  whereas,  the  appellant  is  desirous  of  staying  the  execution 
of  said  judgment  so  appealed  from,  in  so  far  as  it  relates  to  the 
delivery  of  possession  of  the  said  land  and  premises  we  do  further, 
in  consideration  thereof,  and  of  the  premises,  jointly  and  sever- 
ally undertake  and  promise,  and  do  acknowledge  ourselves  further 
jointly  and  severally  bound  in  the  further  sum  of  three  hundred 
dollars  (being  the  amount  for  that  purpose  fixed  by  the  justice  of 
said  court),  that,  during  the  possession  of  such  property  by  the  ap- 
pellant, he  will  not  commit,  or  suffer  to  be  committed,  any  waste 
thereon,  and  that  if  the  said  judgment  appealed  from  be  affirmed, 
or  the  appeal  dismissed  or  withdrawn,  or  the  judgment  affirmed,  or 
judgment  be  recovered  against  him  in  the  superior  court  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  thereof,  or  that 
he  will  pay  any  judgment  and  costs  that  may  be  recovered  against 
him  in  said  action  in  the  superior  court,  not  exceeding  the  said 
sum  of  three  hundred  dollars  so  fixed  as  aforesaid. 

[Dated,  signed  and  justified  as  in  the  preceding.] 
67 
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AETICLE  Vn. 

APPEAIr— DEPOSIT  IN  LIEU  OP  UNBEETAKING— BOND  ON  APPEAL. 

S  2263.  Deposit  of  money  in  lien  of  undertaking, 

§  2264.  Deposit  in  lieu  of  bond. 

9  226&.  Withdrawing  deposit. 

§  2266.  Deposit  in  lieu   of  undertaking — Amount. 

S  2267.  Appeal—Deposit 

§  2268.  Appeal — ^Disposition  of  deposit. 

§  2269.  Appeal — Deposit — Dismissal. 

S  2270.  Bight  to  appeal  cannot  be  cut  off. 

§  2271.  Colorado— Bond   filed   with   justice — Transcript   and   certificate. 

§  2272.  Colorado — ^Bond  filed  with  clerk — Supersedeas  and  summons. 

9  2273.  Colorado — One  or  more  parties  m&j  appeal. 

9  2274.  Colorado— Filing  amended  bond  in  county  court. 

9  2275.  Colorado— Liabilities  of  sureties. 

9  2276.  Washington — Judgment  against  appellant  and  sureties  when. 

9  2277.  Oregon — Undertaking  on   appeal — Stay  of  proceedings. 

9  2278.  Sureties  on  appeal,  qualification  and  justification  of. 

9  2279.  Judgment  enforced  notwithstanding  stay — ^Undertaking  therefor. 

§  2263.    Deposit  of  Money  in  Lieu  of  Undertakinjr. 

In  all  civil  cases  arising  in  justices'  courts,  wherein  an  undertak- 
ing is  required  as  prescribed  in  this  code,  the  plaintiff  or  defend- 
ant may  deposit  with  said  justice  a  sum  of  money  in  United  States 
gold  coin  equal  to  the  amount  required  by  the  said  undertaking, 
which  said  sum  of  money  shall  be  taken  as  security  in  place  of 
said  undertaking.^ 

i  See  Kerr's  Cyc.  C.  C.  P.,  sec.  926. 

§  2264.    Deposit  in  Lien  of  Bond. 

Section  926  of  the  Code  of  Civil  Procedure,  enacted  in  1878, 
permitting  a  deposit  of  one  hundred  dollars  in  lieu  of  the  bond 
on  appeal  for  costs  in  the  sum  of  one  hundred  dollars,  as  required 
by  section  978  of  the  same  eode,  originally  passed  in  1872,  was 
not  repealed  by  implication  by  the  amendment  of  section  978,  in 
1880,  which  made  no  change  as  to  the  one  hundred  dollar  bond  on 
appeal,  though  concluding  with  a  clause  repealing  all  acts  and 
parts  of  acts  in  conflict  therewith.  The  provisions  as  to  the  one 
hundred  dollar  bond  are  to  be  considered  as  if  enacted  in  1872, 
and  are  not  to  be  given  effect  as  if-re-enaeted  in  1880,  either  for 
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purposes  of  repeal,  or  any  other  purpose;  but  there  is  no  such 
inconsistency  between  the  two  sections,  however  considered,  as  to 
work  a  repeal  by  implication  of  section  926  by  the  amendment  of 
1880  to  section  978.^ 

1  Swem  V.  Monroe,  148  Cal.  741,  83  978,  relative  to  undertakings  on  ap- 
Pac.  1074.  And  see  Laws  v.  Troutt,  peal  from  a  justice's  judgment,  is  not 
147  Cal.  172,  81  Pac.  401;  Pacific  in  conflict  with  section  926,  author- 
Window  Glass  Co.  V.  Smith,  8  Cal.  izing  a  deposit  in  lieu  of  an  under- 
App.  762,  97  Pac.  898.  taking  in  such  proceedings:  Swem  v. 

Code  of   Civil  Procedure,   section  Monroe  (Cal.  Sup.),  83  Cal.  1074. 

§  2266.    Withdrawing  Deposit. 

Where  money  has  been  deposited  in  lieu  of  an  undertaking  on 
appeal  from  a  justice  court,  the  appellant  cannot  withdraw  it, 
and  file  an  undertaking,  after  the  statutory  limitation  of  time  for 
filing  undertakings  has  expired.  If  he  does  he  abandons  his 
appeal.^ 

1  Mullen  ▼.  Hunt,  67  Cal.  69,  7  Pac.  121. 

§  2266.   Deposit  in  Lieu  of  Undertaking — ^Amount. 

A  deposit  of  less  than  one  hundred  dollars  in  lieu  of  bond  on 
appeal  from  a  justice's  judgment  is  ineffectual,  though  the  judg- 
ment and  costs  do  not  exceed  the  sum  deposited.^ 

1  Swem  V.  Monroe  (Cal.  Sup.),  83  Pac.  1074.  See  Kerr's  Cyc.  C.  C,  P., 
sece.  926,  978. 

§  2267.    Appeal— Deposit. 

When,  at  the  time  of  the  deposit  in  the  justice's  court,  nothing 
is  said  as  to  the  intent  with  which  the  deposit  is  made,  and  there 
is  nothing  in  the  record  to  show  that  it  was  intended  exclusively 
to  stay  execution  on  the  judgment,  such  exclusive  intention  will 
not  be  presumed,  but  it  will  be  assumed,  in  the  absence  of  any- 
thing in  the  record  to  show  the  contrary,  that  the  purpose  of  the 
deposit  was  to  make  the  appeal  effectual.^ 

1  Pacific  Window  Glass  Co.  v.  Smith,  8  Cal.  App.  762,  97  Pac.  898. 

§  2268.    Appeal— Disposition  of  Deposit. 

The  disposition  of  the  money  by  the  justice  in  sending  the  whole 
amount  to  the  superior  court,  instead  of  retaining  one  hundred 
dollars  to  secure  the  costs  on  appeal,  is  immaterial.* 

1  Pacific  Window  Glass  Co.  v.  Smith,  8  Cal.  App.  762^  97  Pac.  898. 
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§  2269.    Appeal— Deposit— DismissaL 

It  appearing  that  defendant  in  resisting  the  motion  to  dismiss 
the  appeal  declared  that  the  purpose  of  the  deposit  was  to  perfect 
the  appeal,  the  plaintiff  in  the  appealed  action  could  not  have  been 
injured  by  the  denial  of  the  motion,  as  the  petitioners  would  be 
estopped  from  thereafter  asserting  a  different  purpose  of  the 
deposit.^ 

1  Pacific  Window  Glass  Co.  y.  Smith,  8  Cal.  App.  762,  97  Pac.  898. 

§  2270.    Eight  to  Appeal  cannot  be  Cut  Off. 

The  payment  of  the  amount  of  the  judgment  into  court  by  de- 
fendant cannot  deprive  plaintiff  of  his  right  to  appeal  to  the 
superior  court  from  a  judgment  of  a  justice  of  the  peace.^ 

1  Scott  V.  Yolo  County  Superior  Court,  73  Cal.  11, 14  Pac.  374. 

§  2271.    Colorado — ^Bond  Filed  With  Justice — ^Transcript  and 
Certificate. 

The  party  desiring  such  appeal  may  file  his  bond  in  the  office  of 
the  justice  who  rendered  the  judgment,  such  bond  to  be  approved 
by  such  justice,  whose  duty  it  is  to  suspend  all  proceedings  in 
the  case,  and  if  execution  has  been  issued,  he  must  recall  the 
same,  and  must,  within  twenty  days  after  receiving  and  approv- 
ing the  appeal  bond,  file  the  same  in  the  office  of  the  clerk  of  the 
county  court,  together  with  all  the  papers  and  transcript  of  the 
judgment  he  has  given,  with  a  certificate  under  his  hand,  that  the 
said  transcript  and  papers  contain  a  full  and  perfect  statement 
of  all  the  proceedings  before  him.^ 

1  (Colo.)  Bey.  Stats.  1908,  sec.  3848. 

§  2272.  Colorado— Bond  Filed  With  Clerk— Supersedeas  and 
Summons. 
Or  the  appealing  party  may  file  his  bond  in  the  office  of  the 
clerk  of  the  county  court  of  the  proper  county  within  the  time 
aforesaid,  which  bond  must  be  approved  by  the  clerk;  upon  the 
filing  and  approving  of  which  bond,  the  clerk  must  issue  a  super- 
sedeas enjoining  the  justice  and  constable  from  proceeding 
any  further  in  said  suit,  and  suspending  all  proceedings  in  rela- 
tion thereto ;  and  must  issue  a  summons  to  the  appellee  to  appear 
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at  the  term  of  the  court  to  which  the  appeal  is  returnable,  which 
summons  must  be  served  and  returned  as  in  other  eases.^ 

1  (Colo.)  Bev.  Stats.  Id08,  sec.  3849. 

§  2273.    Oolorado — One  or  More  Parties  may  Appeal. 

One  or  more  plaintiffs  or  defendants,  in  causes  decided  by  the 
justices  of  the  peace,  shall  be  allowed  the  right  of  appeal  to  the 
county  court  without  the  consent  of  the  others;  and  when  one  of 
several  appeals,  the  supersedeas  issues  directing  a  suspension  of  all 
further  proceedings  upon  the  judgment,  as  though  all  had  joined 
in  the  appeal.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3851. 

§  2274.    Oolorado — ^Filing  Amended  Bond  in  Oounty  Oourt. 

If,  upon  the  trial  of  any  appeal,  the  bond  required  to  be  given 
is  adjudged  informal  or  otherwise  insufficient,  the  party  who  shall 
have  executed  such  bond  shall  in  nowise  be  prejudiced  by  reason 
of  such  informality  or  insufficiency ;  provided,  he  will,  in  a  reason- 
able time,  to  be  fixed  by  the  court,  execute  a  good  and  sufficient 
bond.^ 

1  (Colo.)  Bev.  Stats.  1908,  see.  3853. 

§  2276.    Oolorado— Liabilities  of  Sureties. 

The  surety  in  any  appeal  bond  is  liable  thereon  for  the  amount 
of  the  original  judgment  and  all  costs  thereon,  in  case  the  said 
appeal  be  dismissed ;  and  is  liable  also  on  said  bond  for  whatever 
judgment  may  be  rendered  by  the  county  court  in  case  the  orig- 
inal judgment  be  affirmed  by  the  said  county  court,  either  in 
whole  or  in  part.^ 

1  (Colo.)  Bev.  Stats.  1908,  sec.  3857. 

§  2276.    Washington — Judgment  Against  Appellant  and  Sureties, 
When. 

In  all  cases  of  appeal  to  the  superior  court  if,  on  the  trial  anew 
in  such  court,  the  judgment  be  against  the  appellant  in  whole  or 
in  part,  such  judgment  must  be  rendered  against  him  and  his  sure- 
ties in  the  bond  for  the  appeal.^ 

1  Bern.  &  BaL  Ann.  Codes  &  Stats.,  sec.  1918. 
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§  2277.    Oregon — ^Undertaking  on  Appeal-^Stay  of  Proceedings. 

The  undertaking  of  the  appellant  must  be  given  with  one  or 
more  sureties,  to  the  effect  that  the  appellant  will  pay  all  costs 
and  disbursements  that  may  be  awarded  against  him  on  appeal; 
but  such  undertaking  does  not  stay  the  proceedings  unless  the 
undertaking  further  provides  that  the.  appellant  will  satisfy  any 
judgment  that  may  be  given  against  him  in  the  appellate  court  on 
the  appeal.  The  undertaking  must  be  filed  with  the  justice  withia 
five  days  after  the  notice  of  appeal  is  given  or  filed.*- 

1  Lord's  Or.  Laws,  sec.  2458. 

§  2278.    Sureties  on  Appeal,  Qualification  and  Justification  of. 

All  sureties  on  an  undertaking  on  appeal  must  have  the  qualifi- 
cations of  bail  upon  arrest,  and  if  required  by  the  adverse  party, 
within  five  days  after  filing  the  undertaking,  they  must  justify 
before  the  justice  in  like  manner.^ 

1  Lord's  Or.  Laws,  sec.  2461. 

§  2279.    Judgment  Enforced  Notwithstanding  Stay— Undertak- 
ing Therefor. 

When  a  judgment  has  been  given  for  money  in  an  action  upon 
a  contract  to  pay  money,  notwithstanding  an  appeal  and  under- 
taking for  the  stay  of  proceedings,  the  respondent  may  enforce 
such  judgment,  if  within  five  days  from  the  allowance  of  the 
appeal  he  file  with  the  justice  an  undertaking  with  one  or  more 
sureties  to  the  effect  that  if  the  judgment  be  changed  or  modified 
on  the  appeal  he  will  make  such  restitution  as  the  appellate  court 
may  direct.  Such  undertaking  must  be  taken  by  the  justice  on 
not  less  than  two  days'  notice  to  the  otheir  party.^ 

i  Lord's  Or.  Laws,  sec  2462. 
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APPEAL  ON  QUESTIONS  OF  LAW. 

f  2280.  Appeal  on  questions  of  law — Statement. 

S  22S1.  Grounds  of  dismissal. 

§  2282.  Appeal — Questions  of  law. 

9  2283.  Appeal  on  questions  of  law  from  order  granting  motion  to  dismiai 

for  failure  to  prove  cause  of  action. 

S  2284.  Appeal — Questions   of   law   alone — Remand. 

S  2285.  Appeal  on  questions  of  law — Erroneous  ruling  on  demurrer. 

S  2286.  Power  of  superior  court  on  appeal  on  questions  of  law. 

§  2280.    Appeal  on  Questions  of  Law — Statement. 

When  a  party  appeals  to  the  superior  court  on  questions  of  law 
alone,  he  must,  within  ten  days  from  the  rendition  of  judgment, 
prepare  a  statement  of  the  case  and  file  the  same  with  the  justice 
or  judge.  The  statement  must  contain  the  grounds  upon  which  the 
party  intends  to  rely  upon  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more.  Within 
ten  days  after  he  receives  notice  that  the  statement  is  filed,  the 
adverse  party,  if  dissatisfied  with  the  same,  may  file  amendments. 
The  proposed  statement  and  amendments  must  be  settled  by  the 
justice  or  judge  and  if  no  amendment  be  filed,  the  original  state- 
ment stands  as  adopted.  The  statement  thus  adopted,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the  justice  or 
judge,  and  all  motions  filed  with  him  by  the  parties  during  the 
trial,  and  the  notice  of  appeal,  may  be  used  on  the  hearing  of  the 
appeal  before  the  superior  court.^ 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
sec.  975;  (Ariz.)  Be  v.  Stats.  1901, 
sec.  2109;  (N.  D.)  Eev.  Codes,  1905, 
sec.  8501;  (Or.)  B.  &  C.  Codes,  sec. 
2239;  Lord's  Oregon  Laws,  sec.  2456; 
(Idaho)  Rev.  Coiles,  sec.  4839;  (S. 
D.)  Comp.  Laws  1910,  sec.  100,  p. 
550;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sec.  6488;  Southern  Pac.  B.  Co. 
▼.  Superior  Court,  59  Cal.  471,  474; 
Curtis  V.  'Superior  Court,  63  Cal.  435; 
Burgess  v.  Superior  Court  (Cal.,  Feb. 
23,  1887),  13  Pac.  166;  Hart  T.  Car- 


n-all-Hopkins  Co.,  103  Cal.  132, 139,  37 
Pac.  196;  Haxson  v.  Superior  Court, 
124  Cal.  468,  470,  57  Pac.  379;  Nolan 
V.  Fidelity  &  D.  Co.  (Cal.,  Oct.  17, 
1905),  82  Pac.  1119. 

Nevada. — Gillig  v.  Lake  Bigler 
Boad  Co.,  2  Nev.  214;  Gregory  v. 
Forthingham,  1  Nev.  253;  Johnson 
V.  Wells-Fargo  &  Co.,  6  Nev.  224; 
Bryant  v.  Carson  Biver  L.  Co.,  3 
Nev.  313;  Peers  v.  Beed,  23  Nev. 
404;  Whitmore  v.  Shirenck,  3  Nev. 
288;    Corbett  v.  Job,  5   Nev.   201; 
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Keadon  Valley  M.  Co.  v.  Bodds,  6  from  a  default  judgment  eannot  l>e 

Key.  261;  Earles  v.  Gilham,  20  Nev.  heard  unless  there  was  a  statement 

49;  Hoopes  v.  Meyer,  1  Nev.  433.  filed:  People  ex  rel.  Jones  t.  County 

As  to  appeal,  when  determined  by  Court  of  EI  Dorado  County,  10  Cal. 

law:    State  ▼.  Third  Judicial  Dist.  19;  Funkenstein  t.  Elgutter,  11  CaL 

Court  (Utah),  91  Pac.  133.  328. 

An    appeal    on    questions   of    law 


§  2281.    Grounds  of 

An  appeal  taken  on  questions  of  law  alone  cannot  be  dismissed 
by  the  superior  court  on  the  ground  that  the  appeal  should  have 
been  taken  on  questions  of  law  and  fact,  if  the  statement  on  appeal 
contains  the  evidence  upon  which  the  question  of  law  involved  in 
the  appeal  was  raised  and  decided  in  the  justice's  court.* 

1  Carlson  v.  Superior  Court,  70  Cal.  628,  11  Pac.  788. 

§  2282.    Appeal — Questions  of  Law. 

Where,  in  a  justice's  court,  defendant,  by  his  answer,  denies  the 
allegations  of  the  complaint,  but  fails  to  appear  at  the  trial,  and 
the  court,  without  hearing  evidence,  gives  judgment  against  him, 
and  he  appeals  on  questions  of  law  alone,  the  superior  court  may 
properly  order  a  new  trial  at  its  bar.^ 

1  Curtis  T.  San  Francisco  Superior  Court,  63  Cal.  435. 

§  2283.    Appeal  on  Questions  of  Law  from  Order  Granting  Ho- 
Yy  tion  to  Dismiss  for  Failure  to  Prove  Cause  of  Action. 

motion  to  dismiss  cause  for  failure  to  prove  cause  of  action 
eing  in  effect  a  motion  for  a  nonsuit,  the  question  presented  was 
a  question  of  law,  and  hence  the  appeal  from  the  order  granting 
such  a  motion  was  an  appeal  from  the  question  of  law.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  976;  court,  the  superior  court  has  jurisdic- 

Smith  V.  Superior  Court,  2  Cal.  App.  tion  to  grant  a  new  trial:  Massman 

529,  84  Pac.  54.  v.   Superior   Court  of  the   City  and 

Where  nonsuit  has  been  granted  County  of  San  Francisco^  71  Cal.  582, 

on  trial  of  appeal  from  a  justice's  12  Pac.  685. 

§  2284.   Appeal — Questions  of  Law  Alone — ^Remand. 

The  superior  court,  by  virtue  of  its  appellate  power,  has  juris- 
diction upon  reversal  of  a  judgment  of  the  justice 'a  court  ap- 
pealed to  it  ux>on  questions  of  law  alone,  to  make  its  judgment  of 
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reversal  effectual,  by  remanding  the  cause  to  the  justice's  court 
for  further  proceedings  according  to  its  directions;  and  it  may 
control  and  direct  the  subsequent  action  of  the  justice's  court.* 

1  Mazson  ▼.  Superior  Court  of  Madera  Co.,  124  Cal.  468,  57  Pac.  379. 

§  2285.  Appeal  on  Questions  of  Law — ^Erroneous  Baling  on  De- 
murrer, 
Upon  appeal  to  the  superior  court  from  the  judgment  of  a"  jus- 
tice 's  court  upon  questions  of  law  alone,  where  there  has  been  no 
trial  of  issues  of  fact,  but  the  ruling  of  the  justice's  court  upon 
demurrer  to  the  complaint  is  held  erroneous,  the  superior  court, 
upon  reversing  the  judgment,  cannot  try  the  case ;  but  the  reversal 
does  not  h^ve  the  effect  to  dismiss  the  action,  and  the  superior 
court  may  remand  the  case,  with  directions  to  the  justice's  court 
to  overrule  the  demurrer,  with  leave  to  the  plaintiff  to  amend,  if 
so  advised.^ 

1  Maxson    ▼.    Superior    Court    of  perior  court  had  no  jurisdiction  to 

Madera   Co.,  124   Cal.  468,  57  Pac.  proceed  to  try  the  cause  and  to  ren- 

379.  '  der  judgment:  Null  v.  Superior  Court 

On  an  appeal  from  a  justice  on  of    Shasta    County    (Cal.  App.)i  87 

questions  of  law^  held  that  the  su-  Pac.  392. 

§  2286.  Power  of  Superior  Court  on  Appeal  on  Questions  of  Law. 
Upon  an  appeal  heard  upon  a  statement  of  the  case,  the  superior 
court  may  review  all  orders  affecting  the  judgment  appealed  from, 
and  may  set  aside,  or  confirm,  or  modify  any  or  all  of  the  proceed- 
ings subsequent  to  and  dependent  upon  such  judgment,  and  may, 
if  necessary  or  proper,  order  a  new  trial.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  0.  P.,  71  Cal.  555,  557*  12  Pac.  677j  Masa- 

eec.  980;   (N.  D.)   Eev.  Codes  1905,  man  v.  Superior  Court,  71  Cal.  582, 

Bee.  8509;   (Idaho)  Bev.  Codes,  sec.  12   Pac.    685;    Fabretti   v.   Superior 

4844;   (Mont.)  Rev.  Cod«s  1907,  sec.  Court,  77  Cal.  305,  307,  19  Pac.  481; 

7127;  (S.  D.)  Comp.  Laws  1910,  see.  Dennery  v.  Superior  Court,  84  Cal. 

106,    p.    551;    (Utah)    Comp.    Laws  7,  9,  24  Pac.  147;  McKay  v.  Superior 

1907,    sec.    3304;     (Neb.)     Cobbey's  Court,  86  Cal.  431,  432,  25  Pac.  10; 

Ann.    Stats.,    sec.    1955;     Southern  Wells  v.  Torrance,  119  Cal.  437,  441, 

Pac.     B.     Co.     Y.     Superior     Court,  51    Pac.    626;    Mazson    y.    Superior 

59    Cal.  471,  475;    Gross    v.    Supe-  Court,  124  Cal.  468,  470,  473,  57  Pac. 

rior    Court    (Cal.,    March    9,    1886),  379;    People    ex    rel.    Hitchcock    v. 

10  Pac.  122;  Luco  v.  Superior  Court|  Freelon,  8  CaL  517,  518;  People  ex 
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Tel.  Hamilton  ▼.  Harris,  9  Cal.  571, 
572,  573;  People  y.  ElkinB,  40  Gal. 
642,  647. 

Idaho.— Holt  t.  Girdlej,  7  Idaho, 
416,  63  Pac.  188;  Swinehart  ▼.  Po- 
catello  Meat  etc.  Co.,  8  Idaho,  710, 
70  Pac.  1054. 

Nebraska.— McCue  ▼.  Lee,  16  Neb. 
575,  21  N.  W.  1;  Darner  t.  Daggett, 


35  Neb.  695,  53  N.  W.  608;  Som- 
borger  t.  Huffman,.  27  Neb.  493,  43 
N.  W.  242;  U.  P.  By.  Co.  v.  Mars- 
ton,  22  Neb.  724,  36  N.  W.  153; 
Beard  y.  Binger,  41  Neb.  831,  60 
N.  W.  95;  Haskell  y.  Valley  Co., 
41  Neb.  237,  59  N.  W.  680;  Loup 
County  V.  Wirsig,  73  Neb.  505,  103 
N.  W.  56. 
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ARTICLE  IX. 

APPEAL  ON  QUESTIONS  OF  LAW  AND  FACT. 

§  2287.  Appeal  on  questions  of  fact  or  on  law  and  fact — No  statement. 

§  2288.  Appeal  on  question  of  law  and  fact  does  not  waive  jurisdictional 

objection. 

S  2289.  Appeal — Questions  of  law  and  fact. 

§  2290.  Appeal — Default  judgment. 

§  2291.  Appeal — Order  refusing  to  set  aside  default. 

S  2292.  Appeal — What  appealable — Consent  judgment. 

§  2293.  Appeal — ^Bemand. 

§  2294.  Appeal — Question  of  law  and  fact — Remand. 

§  2295.  Appeal — Question  of  law — Erroneous   dismissal. 

§  2296.  Transmission  of  papers. 

§  2297.  Abstracts  and  transcripts — Appeals,  how  taken. 

§  2298.  Washington — Transcript — Jurisdiction — Procedure  in  superior  court. 

§  2299.  Washington — ^Attachment  for  certified  transcript. 

§  2287.    Appeal  on  Questions  of  Fact  or  on  Law  and  Fact— No 
Statement. 
When  a  party  appeals  to  the  superior  court  on  questions  of  fact, 
or  on  questions  of  both  law  and  fact,  no  statement  need  be  made, 
but  the  action  must  be  tried  anew  in  the  superior  court.^ 

t  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  Idaho.— Chase  t.  Hagood,  3  Idaho, 

976;   (Idaho)  Eev.  Codes,  sec.  4840;       682,  34  Pac.  811. 

(S.  D.)  Comp.  Laws.  1907,  sec.  101,  utali.-Skew8   v.    Dunn,    3    Utah, 

p.   550;    (Wyo.)    Comp.   Stats.   1910,  jgg^  ^  p^^    ^,  g-    ^    ^^^^  ^^    ^^ 

sec.  5260.    See,  also,  Southern  Pac.  R.  j^^ilson,  10  Utah,  27,  36  Pac.  131. 

Co.  V.  Superior  Court,  59  Cal.  471,  ^^^^^^  ^^^  ^^j^^^  ^^  ^1^^  supreme 

474;  Ketchum  v.  Superior  Court,  65  ^^^^^  ^^^^  ^  .^^^j^^,^  ^^^^^.^^ 

Cal.  494, 4  Pac.  492;  Acker  V.Superior      .    ,     ...    ,  , 

.    /,«,^i    ^aI    «^^.    «T>    ^««  *    ®*8e    submitted    upon    an    agreed 

Court,  68  Cal.  245,  246,  9  Pac.  109,  ..           .^ji^       xx..^x,. 

inr»        A-ia     T^    \i             a        •  Statement  of  facts.    Instead  of  the 

10   Pac.    416:    Brandon   v.    Superior  xcj-x           •ji.t»x.        *. 

r.^  ^  /n  1    \r       oi    looflx    -in  r>  afBdavit  required  by  Practice  Act, 

Court  (Cal.,  May  21,  1886),  11  Pac.  ..       n„„  \.           ^       ■,       ^        1 

128;  Holbrook  v.  Superior  Court,  106      ""'*^^f  ^^^  *^*  '«^°'^  ^^^^  «»»^^«^ 
Cal.  589,  593,  39  Pac.  936;  Maison      ^'^  allegation  m  the    agreed    state- 

V.  Superior  Court,  124  Cal.  468,  469,  *  "®°*   °°   *PP®*^   ^^^^  ^^®  ^^8®  ^" 

67  Pac.  379;  Baibch  v.  Sausalito  L.  &  ^®*^^   ^®^°^   ^^    ^^    agreed    state- 

P.  Co.,  131  Cal.  215,  218,  63  Pac.  346;  °^®°*'  "^^^  *^«  affidavit  of  the  de- 

De  Jarnatt  v.  Marquez,  132  Cal.  700,  fendant    that    the    controversy   was 

701,  64  Pac.  1090;  Armantage  v.  Su-  real."     Held,  that  this  was  fatally 

perior  Court  (Cal.,  June  5,  1905),  81  defective,   and   the  app^l  was   dis- 

Pac.  1033;  Smith  v.  Superior  Court,  missed:   Mellois  t.  Chaine,  20  Cal. 

2  CaL  App.  529,  84  Pac.  54.  679. 
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§  2288.   Appeal  on  Question  of  Law  and  Fact  Does  not  Waivo 
Jurisdictional  Objection. 

"Where  the  defendant  has  objected  to  the  jurisdiction  of  the  jus- 
tices' court  by  a  motion  to  dismiss  the  action,  and  specially  de- 
murred on  the  ground  that  the  action  was  not  brought  in  the  proper 
county,  and  afterward,  without  waiving  such  objection,  has  an- 
swered to  the  merits,  he  is  entitled  to  an  appeal  on  questions  of 
both  law  and  fact,  and  is  not  required  to  appeal  merely  on  a  ques- 
tion of  law,  and  hence  the  fact  that  no  statement  is  brought  up  will 
not  prevent  the  consideration  of  the  appeal.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  975;  Holbrook  v.  Superior  Court,  106  Cal. 
589,  593,  3d  Pac.  936. 

§  2289.   Appeal — Questions  of  Law  and  Fact. 

When  appeal  is  taken  on  questions  of  law  and  fact,  when  there 
has  been  no  trial  u]>on  issues  of  fact  in  justice  court,  the  superior 
court  must  entertain  the  appeal  and  decide  it  on  questions  of 
law  alone.^ 

1  Fabretti  t.  Superior  Court,  77  Oal.  3Q7,  19  Pac.  48L 

§  2290.    Appeal— Default  Judgment. 

Appeal  does  not  lie  from  justice's  court  on  questions  of  fact  in 
case  of  default.^ 

1  People  V.  County  Court,  10  Cal.  19;  Funkenstein  ▼.  Elgutter,  11  Cal.  328. 

§  2291.    Appeal — Order  Refusing  to  Set  Aside  Default. 

There  can  be  no  appeal  from  the  order  of  a  justice 's  court  re- 
fusing to  set  aside  a  default.^ 

1  Rickey  v.  Nevada  County  Superior  Court,  59  Cal.  661. 

§  2292.    Appeal—- What  Appealable — Consent  Judgment. 

An  appeal  will  not  lie  from  a  judgment  entered  in  a  justice's 
court  against  defendant  by  consent.^ 

« 

1  Yeazell  y.  Superior  Court  of  City  and  County  of  San  Francisco,  4  Pac. 
503. 

§  2293.    Appeal— Bemand. 

On  appjeal  on  questions  of  law  and  fact,  from  action  tried  by 
justice,  superior  court  cannot  remand  cause  for  trial  de  novo.* 

1  Acker  v.  Superior  Court,  68  Cal.  246,  10  Pac.  416* 
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§  2294.    Appeal— Question  of  Law  and  Fact— Remand. 

Where  an  appeal  is  taken  from  a  justice's  judgment  granting 
a  nonsuit,  it  is  proper  for  the  superior  court  on  reversing  such 
judgment  to  remand  the  case  to  the  justice  for  trial  on  the  mer- 
its, notwithstanding  the  notice  of  appeal  recited  that  the  appeal 
was  taken  on  both  questions  of  law  and  f  act.^ 

1  Smith  V.  Superior  Court  of  Napa  County  (Cal.  App.),  84  Pac.  54,  See 
Kerr's  Cye.  C.  C.  P.,  sees.  976,  080. 

§  2295.   Appeal— Question  of  Law— Erroneous  Dismissal. 

Where  a  justice  erroneously  dismisses  case  after  issues  joined, 
superior  court  should  reverse  and  remand  for  trial  on  issues.^ 

■ 

i  Myrick  y.  Superior  Court,  68  Cal.  100,  8  Pac..  648.. 

§  2296.   Transmission  of  Papers* 

Upon  receiving  the  notice  of  appeal,  and  on  payment  of  the  fees 
of  the  justice  or  judge,  payable  on  appeal  and  not  included  in  the 
judgment,  and  filing  an  undertaking  as  required,  and  after  settle- 
ment or  adoption  of  statement,  if  any,  the  justice  or  judge  must, 
within  five  days,  transmit  to  the  clerk  of  the  superior  court,  if  the 
appeal  be  on  questions  of  law  alone,  a  certified  copy  of  his  docket, 
the  statement  as  admitted  or  as  settled,  the  notice  of  appeal,  and 
the  undertaking  filed ;  or,  if  the  appeal  be  on  questions  of  fact,  or 
both  law  and  fact,  a  certified  copy  of  his  docket,  the  pleadings,  all 
notices,  motions,  and  all  papers  filed  in  the  cause,  the  notice  of 
appeal,  and  the  undertaking  filed;  and  the  justice  or  judge  may  be 
compelled  by  the  superior  court,  by  an  order  entered  upon  motion, 
to  transmit  such  papers,  and  may  be  fined  for  neglect  or  refusal 
to  transmit  the  same.  A  certified  copy  of  such  order  may  be  served 
on  the  justice  or  judge  by  the  party  or  his  attorney.  In  the  su- 
perior court,  either  party  may  have  the  benefit  of  all  legal  objec- 
tions made  in  the  justice's  or  police  court.* 


1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P., 
8€C.  977;  (Nev.)  Cutting's  Comp. 
Laws  1900,  sec.  3434;  (N.  D.)  Bev. 
Codes  1905,  sec.  8507;  (Tex.)  Sayles' 
Civ.  Stats.  1897,  art.  1673;  (Idaho) 
Rev.  Codes,  sec.  4841;  (Mont.)  Bev. 
Codes  1907,  sec.  7123;  (S.  D.)  Comp. 
Laws     1910,     see.     102,     p.     550; 


(Utah)  Comp.  Laws  1907,  sec.  3316; 
(Wyo.)  Comp.  Stats.  1910,  sec.  5262; 
(Neb.)  Cobbey's  Ann.  Stats.  1909, 
sec.  1950;  (Kan.)  Bossier's  Gen. 
Stats.  1909,  sec.  6489;  Southern 
Pac.  B.  Co.  T.  Superior  Court, 
59  Cal.  471,  474;  Alexander  v. 
Municipal    Court     (CaL,    Oct.    31. 


§§  2297, 2298 
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1984),  4  Pae.  961;  McKay  v.  Su- 
perior Court,  59  Cal.  471,  474;  Alex- 
ander y.  Municipal  Court  (Cal.,  Oct. 
31,  1884),  4  Pac.  961;  McKaj  ▼.  Su- 
perior Court,  86  Cal.  431,  432,  25  Pac. 
10;  Webster  ▼.  Hanna,  102  Cal.  177, 
178,  179,  180,  181,  183,  36  Pac.  421; 
Maxson  y.  Superior  Court,  124  Cal. 
468,  469,  57  Pac.  379;  McDermott  v. 
Douglass,  5  Cal.  89;  People  ex  rel. 
Hitchcock  V.  Preelon,  8  Cal.  517,  518; 
Sherman  y.  Bolberg,  9  Cal.'  17,  18; 
People  ex  rel.  Hamilton  y.  Harris,  9 


Cal.  571,  572,  573;  Lick  y.  Madden, 
25  Cal.  203,  211. 

Idaho. — Chase  y.  Hagood,  3  Idaho, 
682,  34  Pac.  811;  Morris  y.  Miller, 
4  Idaho,  454,  40  Pac.  60;  Sebree  y. 
Smith,  2  Idaho,  359,  16  Pac.  915. 

Nebraska. — Clapp  y.  Bowman,  22 
Neb.  198,  34  N.  W.  362;  Smith  v. 
Borden,  22  N«b.  489,  35  N.  W.  218; 
Converse  y.  Campbell,  25  Neb.  38,  40 
N.  W.  594;  Beard  v.  Ringer,  41 
Neb.  833,  60  N.  W.  95;  Howard  v. 
Goodrich  Lodge  Hall  Assn.,  41  Neb. 
700,  60  N.  W.  82. 


§  2297.   Abstracts  and  Transcripts — Appeals,  How  Taken. 

All  abstracts  and  transcripts  of  judgments  and  proceedings  in 
such  court,  or  in  any  of  the  dockets  or  registers  of  or  deposited  in 
said  court,  shall  be  given  and  certified  from  any  of  such  dockets 
or  registers,  and  signed  by  one  of  the  justices  and  the  clerk,  and 
shall  have  the  same  force  and  effect  as  abstracts  and  transcripts 
of  justices  of  the  peace  in  other  cases.  Appeals  from  judgments 
rendered  in  said  court  shall  be  taken  and  perfected  in  the  manner 
prescribed  by  law;  but  the  notice  of  appeal,  and  all  the  papers 
required  to  be  filed  to  perfect  it,  shall  be  filed  with  the  justices' 
clerk.^ 

t  Lord's  Or.  Laws,  see.  3170. 

§  2298.   Washington— Transcript  —  Jimsdiction  —  Procedure  in 
Superior  Court. 

Within  ten  days  after  the  appeal  has  been  taken  in  a  civil  action 
or  proceeding,  the  appellant  must  furnish  the  superior  court  with 
a  transcript  of  all  the  entries  made  in  the  justice's  docket  relating 
to  the  case,  together  with  all  the  processes  and  other  papers  re- 
lating to  the  action,  and  file[d]  with  the  justice,  which  must  be 
certified  by  such  justice  to  be  correct ;  and  upon  the  filing  of  such 
transcript,  the  superior  court  becomes  possessed  of  the  cause,  and 
must  procee^d  in  the  same  manner,  as  near  as  may  be,  as  in  actions 
originally  commenced  in  that  court,  except  as  otherwise  provided 
by  law.^ 

1  Bern.  &  Bal.  Ann.  Codes  &  Stats.,  sec.  1914« 
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§  2299.    Washington— Attachment  for  Certified  Transcript. 

Upon  an  appeal  being  taken  and  allowed  the  superior  court 
TOay,  by  rule  and  attachment,  compel  the  justice  to  make  and 
deliver  to  the  appellant  a  certified  transcript  of  the  proceedings, 
upon  paying  to  such  justice  the  fees  allowed  by  law  for  making 
such  transcript,  and  whenever  the  court  is  satisfied  that  the  return 
of  the  justice  is  substantially  erroneous  or  defective,  it  may,  by 
rule  and  attachment,  compel  him  to  amend  the  same.^ 

i  Bern,  k  Bal.  Ann.  Codei  ft  Stata.,  sec.  1916, 
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AETICLE  X. 

FEES  ON  APPEAL. 
f  230O.    Appeal — ^Fees. 

f  2301.    Feet  must  be  tendered  uneonditionallj. 
S  2302.     Transmission  of  papers. 

8  2303.    Payment  of  fees  maj  be  waived. 

9i  2304,2305.    Washington — Costs  in  appeals  from  justice's  court 

§  2300.   Appeal— Fees. 

A  party  appealing  from  a  justice's  court  must  pay  all  fees  of  the 
justice,  including  those  on  the  trial  incurred  by  the  respondent  as 
well  as  by  the  appellant,  and  those  on  appeal,  before  the  justice 
can  be  compelled  to  forward  the  papers  to  the  clerk  of  the  superior 
court.* 

I  Webster  t.  Hanna,  102  Oat  177,  30  Pac  421. 

§  2301.    Fees  must  be  Tendered  Unconditionally. 

An  offer  to  pay  the  justice  his  costs,  on  appeal,  as  soon  aa  the 
appeal  papers  are  ready  to  transmit  to  the  county  court,  is  not 
a  sufficient  tender,  under  the  statute.  The  fees  must  be  tendered 
unconditionally.^ 

1-  People  ex  rel.  Hamilton  t.  Harris,  9  CaL  571. 

§  2302.    Transmission  of  Papers. 

On  an  appeal  from  a  justice's  court  to  a  superior  court,  where 
all  the  papers  in  the  case  have  been  transferred,  except  a  copy  of 
the  justice's  docket,  the  superior  court  has  jurisdiction  to  order 
the  transfer  of  a  copy  of  the  justice's  docket.* 

I  Burgess  ▼.  Superior  Court,  13  Pac.  166 ;  Kerr's  Cyc.  C.  0.  P.,  sees.  975,  977. 

§  2303.    Payment  of  Fees  may  be  Waived. 

The  provision  relating  to  the  payment  of  fees  refers  to  making 
out  of  papers.  Payment  or  tender  of  fees  does  not  strictly  con- 
stitute a  condition  of  appeal,  but  the  condition  precedent  of  send- 
ing up  papers,  and  this  condition  may  be  waived  by  the  justice,  or 
the  fees  paid  at  any  time,  so  as  to  bring  the  case  up  before  the 
county  court  within  the  period  limited  by  the  rules  of  that  court.* 

1  See  Kerr's  Cye.  C.  C.  P.,  tec.  977;  People  ex  rel.  Hanulton  t.  Harris, 

9  Cal.  571,  672,  673. 
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§§2304,2306.    Washington— Coats   in   Appeals   from   Justice's 

Court. 
In  all  civil  actions  tried  before  a  justice  of  the  peace,  in  which* 
an  appeal  shall  be  taken  to  the  superior  court,  and  the  party  ap- 
pellant shall  not  recover  a  more  favorable  judgment  in  the 
superior  court  than  before  the  justice  of  the  peace,  such  appellant 
shall  pay  all  costs.^ 

1  Bern,  ft  Bal.  Ann.  Codes  ft  Stati.,  lee.  iS7. 
68 
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ARTICLE  XL 

DISMISSAL  OP  APPEAL, 

2306.  Dismissal  for  nonpajnieiit  of  fees. 

2207.  Damages  on  dismissal  of  appeaL 

2308.  Dismissal  of  appeal  does  not  defeat  reeovcrj  on  stay  bondL 

2309.  Failure  to  file  undertaking,  when  excused. 

2310.  Failure   te   produce   certified   copy   of  docket* 

2311.  Appeal — Erroneous  dismissal — Mandamus. 

2312.  Vacating  dismissal. 

2313.  Appeal — ^Dismissal — Effect  of. 

2314.  Oregon — Dismissing  appeal,  judgment  thereon. 

2315.  Oregon — ^Defective  undertaking — Substitute  undertaking. 

2316.  Washington — Appeal  not  to  be  dismissed  for  defectire  bond^  when. 

2317.  Dismissal  in  superior  court  for  want  of  prosecution. 

2318.  Want  of  prosecution — What  constitutes. 

2319.  Dutj  of  superior  court  to  determine  case. 

2320.  Power  of  superior  court  to  dismiss  appeaL 

2321.  Dismissal  not  allowable  for  want  of  prosecution. 

2322.  New  trial  in  superior  court — ^When  not  allowable. 

§  2306.    Dismissal  for  Nonpayment  of  Fees. 

The  dismissal  of  an  appeal  for  failure  to  pay  fees  and  file  tran- 
script within  ten  days  after  the  perfection  of  an  appeal  under  the 
rule  of  the  superior  court  is  proper.^ 

1  See  Kerr's  Cyc.  0.  C.  P.,  sec  980;  McKaj  ▼.  Superior  Conrt,  86  CaL 
431,  432,  25  Pac.  10. 

§  2307.    Damages  on  Dismissal  of  AppeaL 

For  a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
bringing  it  to  ^  hearing,  the  superior  court,  after  notice,  may  order 
the  appeal  to  be  dismissed,  with  costs;  and  if  it  appear  to  such 
court  that  the  appeal  was  made  solely  for  delay,  it  may  add  to  the 
costs  such  damages  as  may  be  just,  not  exceeding  twenty-five  per 
cent  of  the  judgment  appealed  from.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  980. 

§  2308.    Dismissal  of  Appeal  Does  not  Defeat  Becovery  on  Stay 
Bond. 

The  failure  to  file  an  undertaking  on  appeal  from  the  justice  of 
the  peace  within  thirty  days  after  rendition  of  judgment  is  good 
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ground  for  dismissing  the  appeal,  bnt  will  not  defeat  recovery  on 
a  stay  bond  given  at  any  time  before  dismissal  of  the  appeal.^ 

1  See  Kerr'8  Cje.  C.  C.  P.,  sec.  974;  Nolan  v.  Fidelity  A  D.  Co.  (Cal.^  Oct 
17,  1905),  82  Pac.  1119. 


§  2309.    Failure  to  File  Undertaking,  When  Excused. 

The  failure  to  file  an  undertaking  on  an  appeal  from  a  judg- 
ment of  the  justice  of  the  peace  within  thirty  days  after  the  ren- 
dition and  entry  of  the  judgment  will  not  be  a  ground  for 
dismissal  of  the  appeal  where  the  undertaking  was  left  at  the 
oflSce  of  the  justice  within  thirty  days,  but  was  not  received  by 
him  or  marked  ''filed"  until  two  days  after  that  time  because  of 
his  absence  ffom  his  office  and  from  the  county.^ 

1  See  Kerr's  Cye.  C.  G.  P.,  sec.  974;  Perkins  v.  Superior  Court  (Cal., 
Sept.  10, 1894),  37  Pac.  780. 

§  2310.    Failure  to  Produce  Certified  Copy  of  Docket. 

The  failure  to  produce  in  the  appellate  court  a  due  and  certified 
copy  of  the  docket  of  the  justice  of  the  peace  is  a  failure  to  prose- 
cute within  the  meaning  of  the  section,^  and  is  ground  for  dismissal 
of  the  appeal.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  980.  Haskell  r.  Valley  Co.,  41  Neb.  238, 
«  People  V.  Elkins,  40  Cal.  642,  647.  59  N.  W.  680 ;  Miller  v.  Henderson, 
Nebraaka.— Ann.  Stats.,  sec.  1956;       76  Neb.  383,  107  N.  W.  586. 

§  2311.    Appeal — ^Erroneous  Dismissal — ^Mandamus. 

Where  an  appeal  from  a  justice's  court  to  the  superior  court 
has  been  properly  taken,  and  the  superior  court  has  erroneously 
dismissed  such  appeal  on  the  ground  that  it  had  not  acquired 
jurisdiction  thereof,  mandamus  will  lie  to  compel  the  superior 
court  to  proceed  with  the  trial  of  the  cause.^ 

1  Golden  Gate  Tile  Co.  v.  Superior  Gate  Tile  Co.  ▼.  Superior  Court,  159 
Court,  159  Cal.  474.     The  former  rule      Cal.  475. 


See  Luco  ▼.  Superior  Court,  71  Cal. 


that    when    the   superior    court    has 

dismissed  an  appeal  from  the  justice's  ^^^    ,^  ^       ^^^      ^    ,  ^ 

^  -  f'^j,  .     .  J.  ^.        ..  555,  12  Pac.  677.    And  see  Gross  v. 

court  for  want  of  jurisdiction,  its  ac-  ^        .       ^      .    •,   ^  ,    «««    ,«  ^ 

Uon  could  not  be  disturbed,  has  been  ^npenor  Court,  71  CaL  382,  12  Pac 

properly  modified  by  allowing  a  writ  ^"*' 

of  mandamus  to  compel  it  to  entertain  Attachment   is   not   a    part  of  the 

the  appeal  and  try  the  ease:  Golden  action,  but  is  a  provisional,  independ- 


§§  2312-2315  hilltee's  juSTicaES'  code,  916 

est  proceeding,  initiated  by  the  affida-      Nail  t.  Superior  Court,  11  CaL  App. 
Tit,  which  is  the  basis  for  the  writ:      27* 

§  2312.    Vacating— Dismissal. 

An  order  of  the  superior  court  vacating  a  previous  order  of  dis- 
missal, and  recalling  execution,  leaves  the  cause  undetermined  and 
pending  before  it,  as  it  was  when  the  appeal  was  first  perfected ; 
nor  is  it  necessary  to  the  validity  of  such  order  that  it  should  be 
filed  in  the  justice's  court.* 

1  Bullard  ▼.  McArdle,  98  Cal.  355,  35  Am.  St.  Bep.  176^  33  Pae.  193. 

§  2312.    Vacating  Dismissal 

The  dismissal  of  an  appeal  from  an  erroneous  judgment  of  jus- 
tice for  technical  defect  has  the  effect  of  a£Srming  the  erroneous 
judgment,  and  putting  it  beyond  attack  for  any  error  which  could 
have  been  availed  of  on  appeal* 

1  Bitzman  y.  Baroham,  114  OblI  522,  46  Pae.  379. 


§  2314.    Oregon— Dismissing  Appeal,  Judgment  Tho'eon. 

The  appellate  court  may  dismiss  an  appeal  from  a  justice's 
court  if  the  same  be  not  properly  taken  and  perfected.  When  an 
appeal  is  dismissed  the  appellate  court  must  give  judgment  as  it 
was  given  in  the  court  below,  and  against  the  appellant  for  the 
costs  and  disbursements  of  the  appeal.  When  judgmeilt  is  given 
in  the  appellate  court  against  the  appellant,  either  with  or  without 
the  trial  of  the  action,  it  must  also  be  given  against  the  sureties 
in  his  undertaking,  according  to  its  nature  and  effect.^ 

1  Lord's  Or.  Laws,  eec  2465. 

§  2316.   Oregon— Defective  Undertaking— Substitate  Undertak- 
ing. 

An  appeal  cannot  be  dismissed  on  the  motion  of  the  respondent 
on  account  of  the  undertaking  therefor  being  defective,  if  the 
appellant  before  the  determination  of  the  motion  to  dismiss  will 
execute  a  sufBcient  undertaking  and  file  the  same  in  the  appellate 
court,  upon  such  terms  as  may  be  deemed  just.^ 

1  Lord's  Or.  Lawi,  see.  2466. 


917  APPEALS.  §§2316-2320 

§  2316.    Washington — Appeal  not  to  be  Dismissed  for  Defective 
Bond,  When. 

.  No  appeal  allowed  by  justice  must  be  dismissed  on  account  of 
the  bond  being  defective,  if  the  appellant  will,  before  the  motion 
is  determined,  execute  and  file  in  the  superior  court  such  a  bond 
as  he  should  have  executed  at  the  time  of  taking  the  appeal,  and 
pay  all  costs  that  have  accrued  by  reason  of  such  defect.^ 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  see.  1917. 

§  2317.   Dismissal  in  Superior  Court  for  Want  of  Prosecution. 

The  superior  court  has  the  power  to  dismiss  an  appeal  for  failure 
to  prosecute  it  or  unnecessary  delay  in  bringing  it  to  a  hearing.^ 

1  See  Kerr's  Cye.  G.  C.  P.^  sec.  980;  Alexander  v.  Municipal  Court,  66 
Cal.  387,  388,  5  Pac.  675. 

§  2318.    Want  of  Prosecution— What  Constitutes. 

The  failure  to  prosecute  an  appeal  or  unnecessary  delay  in  bring- 
ing it  to  a  hearing  arises  where  the  appellant  has  failed  to  do  any 
acts  required  by  section  977,  Code  of  Civil  Procedure,  in  perfecting 
his  appeal  or  in  causing  the  papers  in  the  case  to  be  transmitted 
and  filed  in  the  appellate  court,  and  the  dismissal  of  the  appeal 
because  the  appellant  failed  to  appear  at  the  trial  after  the  cause 
had  been  placed  on  the  calendar  by  stipulation  of  the  parties  is 
unauthorized.^' 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  980;  Alexander  ▼.  Municipal  Court  (Oal., 
Oct.  31,  1884),  4  Pac.  961. 

§  2319.    Duty  of  Superior  Court  to  Determine  Case. 

Where  the  appeal  is  duly  perfeeted,  it  is  the  duty  of  the  supe- 
rior court  to  determine  the  case  as  if  it  had  been  commenced  by 
the  plaintiff  therein,  and  the  final  judgment  must  be  rendered 
and  enforced  in  the  superior  court.* 

1  Eabin  v.  Pierce,  10  Cal.  App.  734. 

§  2320.    Power  of  Superior  Court  to  Dismiss  Appeal. 

The  superior  court  can  only  dismiss  an  appeal  taken  from  the 
justice 's  court  on  questions  of  law  and  fact,  in  case  the  appeal  has 
not  been  properly  perfected.* 

1  Babin  y.  Pierce,  10  Cal.  App.  734. 


§§2321,2322  hillyeb's  justices'  code.  918 

§  2321.    Dismissal  not  AUowable  for  Want  of   Frosecntion. 

The  superior  court  has  no  power  to  dismiss  an  appeal  for  want 
of  prosecution  by  the  appellant.  It  is  the  duty  of  the  plaintiff 
to  prosecute  the  appeal  to  final  judgment.^ 

1  Babin  v.  Pierce,  10  Cal.  App.  734, 

§  2322.    New  Trial  in  Superior  Court — ^When  not  Allowable. 

There  can  be  no  new  trial  of  a  cause  in  the  superior  court  on 
appeal  unless  there  has  been  a  trial  of  the  issues  of  fact  in  the  jus- 
tices' court.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  980  j  Pac.  R.  Co.  ▼.  Superior  Court,  59  GaL 

MaxBon  v.  Superior  Court,  124  Cal.  471;    Rickey  v.   Superior   Court,   59 

468,  471,  57  Pac.  379.     See  People  ▼.  Cal.  661;  Myrick  v.  Superior  Court, 

County  Court,  10  Cal.  19;  Fukenstein  68  Cal.  98,  8  Pac.  648. 
V,  Elgutter,  11  Cal.   328;   Southerm 
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AETICLE  Xn. 

APPEAL— PROCEEDINGS  IN  SUPERIOR  COURT— REMAND. 

S  2323.  Appeal  on  questions  of  law — ^Remanding  cause  for  new  trial. 

S  2324.  Remanding  cause  on  appeal  on  questions  of  law. 

S  2325.  Remand  on  appeal  on  questions  of  law  and  fact. 

fi  2326.  Order  refusing  to  set  aside  execution  sale — How  reviewed. 

§  2327.  Appeal  from  judgment  by  default. 

§  2328.  Power  to  vacate  judgment  subsequently  vacated. 


§  2323.    Appeal  on  Questions  of  Law— Bemanding  Cause  for  New 
Trial. 

On  an  appeal  to  the  superior  court  on  questions  of  law  alone,  the 
proper  procedure  on  reversal  is  to  remand  the  cause  for  trial  in 
the  justices'  court.* 

1  See  (Gal.)  Kerr's  Cyc.  C.  C.  P.,  Comp.  Stata.  1910,  sec.  5260;  Smith 

sec.    976;     (Nev.)     Cutting's    Comp.  v.  Superior  Court,  2  Cal.  App.  529,  84 

Laws  1900,  sec.  3678;  (N.  D.)  Rev.  Pac.  54. 

Codes  1905,  see.  8501;   (Idaho)  Rev.  South  Dakota.— Wilsey  v.  McAd- 

Codes  1907,  sec.  4840;  (Mont.)  Rev.  ams,  12  8.  D.  508;  Mouser  v.  Palmer, 

Codes  1907,  sec.  7122;  (S.  D.)  Comp.  2  S.  D.  466;  Lyon  v.  Miller,  2  N. 

Laws  1910,  sec.  101,  p.  550;   (Wyo.)  D.  2. 

§  2324.    Bemanding  Cause  on  Appeal  on  Questions  of  Law. 

The  superior  court  on  an  appeal  from  the  justice  court  on  ques- 
tions  of  law  alone  has  jurisdiction  to  review  the  rulings  of  the  jus- 
tices' court  and  to  remand  cause,  with  directions  to  the  lower  court 
to  proceed  in  accordance  with  the  decision  of  the  appellate  court.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  980;  Maxon  v.  Superior  Court,  124  Cal. 
468,  474,  57  Pac.  379. 

• 

§  2326.    Remand  on  Appeal  on  Questions  of  Law  and  Fact. 

An  appeal  from  a  judgment  of  a  justice's  court  granting  a  non- 
suit, though  taken  on  questions  both  of  law  and  fact,  presents  a 
question  of  law  only;  and  there  having  been  no  trial  upon  the 
merits  in  that  court,  the  superior  court,  upon  reversal,  will  refuse 
to  grant  a  trial  de  novo  therein  and  will  remand  the  case  for  new 
trial  in  the  justice's  court.* 

1  Smith  V.  Superior  Court,  2  Cal.  App.  529,  84  Pac.  54. 


§§  2326-2328  hblltee's  justices'  codb.  920 

§  2326.    Order.  Refusing  to  Set  Ande  Execution  Sale— How  Se- 
viewed. 
The  order  of  a  justice  of  the  peace  refusing  to  set  aside  the  sale 
of  property  under  execution  may  be  reviewed  by  the  superior  court 
on  appeal  from  the  judgment.^ 

1  S6«  Kerr's  Cyc.  C.  0.  P.,  lee.  9S0;  Peterson  t.  Weissbein,  65  Cal.  48, 
45,  2  Pac  730. 

§  2327.   Appeal  from  Judgment  by  Default. 
A  judgment  by  default  in  the  justices'  court  is  appealable.^ 

1  See  Kerr's  Cyc.  G.  C.  P.,  sec.  974;  Tucker  v.  Justice's .  Court,  120  CaL 
512,  514,  52  Pac.  808. 

§  2328.    Power  to  Vacate  Judgment  Subsequently  Vacated. 

Affirmance  of  the  judgment  which  has  been  vacated  by  a  subse- 
quent judgment  of  the  justice  at  the  same  time  with  a  reversal  of 
the  judgment  vacating  the  original  judgment  is  unauthorized,  the 
superior  court  being  limited  to  orders  affecting  the  judgment  ap- 
pealed from  and  the  granting  of  a  new  trial.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  see.  980;  Sherer  v.  Superior  Court^  94  CmL 
354,  356,  29  Pac.  716. 
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ARTICLE  Xm. 

TBIAL  DE  NOVO. 

I  2329.  Appeal  on  qnestions  of  law  and  fact — Trial  de  novo  where  no  trial 
in  justices'  court. 

2330.  E£Fect  of  new  trial  and  judgment  in  superior  court. 

2331.  Trial  in  superior  court — How  conducted. 

2332.  Washington — Pleadings  in  superior  court  on  appeal* 

2333.  Appeal  on  questions  of  law  and  trial  de  novo. 

2334.  Bight  of  trial  de  novo. 

2335.  Appeal — Questions  of  law  and  fact — Default  judgment. 

2336.  Appeal  on  questions  of  law — ^Where  there  has  been  no  trial  of 
issues  of  fact — Effect  of  reversal. 

2337.  Appeal  on  questions  of  law  where  title  to  property  involved. 

2338.  Appellate  jurisdiction. 

2339.  Title  to  land  involved — ^Appellate  jurisdiction. 

2340.  Jurisdiction  of  superior  court  on  appeal. 

2341.  Appeal — Objections  raised  for  first  time  on  appeal, 

2342.  Appeal — Jurisdiction. 

2343.  Appeal — Original  jurisdiction  of  superior  court. 

2344.  Effect  of  appeal  on  questions  0(f  law  and  fact. 

2345.  Appeal — Order  remanding. 

2346.  Appeal — Jurisdiction  of  superior  court — Transmission  of  papers. 

2347.  Oregon — Appellate  court  may  allow  pleadings  amended. 

2348.  Colorado — Action  in  excess  of  amount — Title  to  realty — Boundaries 
— ^Justice  to  certify  cause  to  district  court. 

2349.  Appeal  from  judgment  in  favor  of  intervener — Proceedings  in  in- 
perior  court. 

2350.  Jurisdiction  of  superior  court  on  appeal  on  questions  of  law. 

2351.  Appeal — Supplementary  proceedings. 

2352.  Appeal — Jurisdiction — All  steps  taken  in  time. 

2353.  Effect  of  judgments  on  appeal. 

2354.  Appeal  from  order  setting  aside  service  of  summons  in  justices' 
court. 

2355.  Superior  court  may  grant  new  trial  on  appeal. 

2356.  Order  refusing  to  change  place  of  trial,  when  proper. 

2357.  Amendment  to  pleadings  in  superior  court  on  appeaL  ' 

2358.  Appellate  court  may  allow  pleadings  amended. 

2359.  New  trial  on  questions  of  law. 

2360.  Judgment  on  appeal — Enforcement. 

2361.  Petition   for  rehearing. 

2362.  Dismissal  of  appeal  on  questions  of  law  and  fact. 

2363.  Special  appearance  to  dismiss  appeal. 

2364.  Original  jurisdiction  otherwise  than  by  appeal. 

2365.  Original  jurisdiction  of  superior  court. 

2366.  Original  jurisdiction  of  superior  court. 


§§  2329-2331  hillyee's  justices'  codb.  922 

S  2367.  Plaintiff  the  actor  in  superior  court. 

S  2368.  Proceeding  with  trial  as  waiver  of  defeeta. 

S  2369.  Order  of  procedure. 

S  2370.  Bulea  of  superior  court. 

f  2371.  Procedure   where   want  of  jurisdiction  of  lower  court   appcsara  on 

appeal. 

i  2372.  Change  of  place  of  trial. 

§  2373.  Cases  appealable   from  inferior  to  supreme  court. 

9  2374.  Within  what  time  appeal  maj  be  taken. 

§  2329.    Appeal  on  Questions  of  Law  and  Fact— Trial  De  Novo 
Where  No  Trial  in  Justices'  Court. 

On  an  appeal  from  the  judgment  of  the  justice's  court  on  ques- 
tions of  both  law  and  fact,  the  superior  court  has  jurisdiction  to 
try  the  case  de  novo,  though  there  had  been  no  trial  in  the  justices' 
couri;.* 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  976;  v.  Superior  Court,  77  Cal.  305,  307, 
Armantage  v.  Superior  Court  (Cal.,  19  Pac.  481 ;  Acken  v.  Superior  Court, 
June  5,  1905),  81  Pac.  1033;  Fabretti       68  Cal.  246,  10  Pac.  416. 

§  2330.    Effect  of  New  Trial  and  Judgment  in  Superior  Court. 

While  the  statute  provides  for  a  new  trial  as  matter  of  right 
in  the  superior  court,  it  has  no  jurisdiction  to  review  the  action 
of  the  justice's  court  in  an  ancillary  proceeding,  but  the  trial  must 
be  conducted  in  the  superior  court  in  all  respects  as  other  trials 
in  the  superior  court,  and  the  judgment  rendered  on  the  appeal 
has  the  same  effect  as  if  the  action  had  been  commenced  in  the 
superior  court  and  as  if  there  had  been  no  trial  in  the  justice's 
court.^ 

1  Nail  V.  Superior  Court,  11  Cal.  App.  27. 

§  2331.    Trial  in  Superior  Court— How  Conducted. 

When  the  action  is  tried  anew,  on  appeal,  the  trial  must  be  con- 
ducted in  all  respects  as  other  trials  in  the  superior  court.  The 
provisions  of  the  code  as  to  changing  the  place  of  trial,  and  all 
the  provisions  as  to  trials  in  the  superior  court,  are  applicable  to 
trials  in  the  superior  court.^ 

1  See  (Cal.)  Kerr's  Cyc.  C.  C.  P.,  Saylea'  av.  Stats.   1897,  arts.   1669, 

sec.    980;     (Nev.)    Cutting's    Comp.  1670;     (Or.)    B.   &   C.  Codes,    sees. 

Laws  1900,  8«c.  3678;    (Ariz.)   Rev.  2^46-2247;   (Wash.)  B.  &  B.  Codes, 

Stats.  1901,  sec.  2114;   (N.  D.)  Rev.  sees.  1914,  1915;  (Idaho)  Rev.  Ck>des, 

Codes  1905,  sees.  8501-8509^;    (Tex.)  sec.  4844;  (Mont.)  Rev.  Codes,  1907, 
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§§  2332-2335 


sec.  7122;  (S.  D.)  Comp.  Laws  1910, 
Bee.  106,  p.  551;  (Utali)  Comp.  Laws 
1907,  sec.  3745;  (Wyo.)  Comp.  Laws 
1910,  sec.  5264;  (Okl.)  Comp.  Laws 
1909,  sec.  6390;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sec.  6489;  Olark  t. 
Minnis,  50  Cal.  509,  510;  Peter- 
son T.  Weissbein,  65  CaL  42,  45, 
2    Pac.    730;    Eetchum   y.   Superior 


Court,  65  Cal.  494,  4  Pac.  492;  Alex- 
ander V.  Municipal  Court  (Cal.,  Oct. 
ai,  1884),  4  Pac.  961;  Alexander  v. 
Municipal  Court,  66  Cal.  387,  388,  5 
Pac.  675;  Sherer  v.  Superior  Court, 
94  Cal.  354,  356,  29  Pac.  716;  Smith 
T.  Superior  Court,  2  Cal.  App.  529,  84 
Pac.  54. 


§  2332.    Washington — ^Pleadings  in  Superior  Court  on  Appeal. 

The  issue  before  the  justice  must  be  tried  in  the  superior  court 
without  other  or  new  pleadings  unless  otherwise  directed  by  the 
court.^ 

1  Bern,  ft  Bal.  Ann.  Codes  &  Stats.,  sec.  1915.      X, 

§  2333.    Appeal  on  Questions  of  LaW^and  nial  De  Novo. 

On  an  appeal  from  the  justices'  court  on  questions  of  both  law 

and  fact,  the  superior  court  has  jurisdiction  to  try  the  action  de 

novo.^ 

I  See  Kerr's  Cyc.  C.  C.  P.,  sec.  976;  Ketchum  v.  Superior  Court,  65  Cal. 
494,  4  Pac.  492. 

§  2334.    Right  of  Trial  De  Novo. 

When  an  appeal  from  a  judgment  of  the  justice  *s  court  is  taken 
and  duly  perfected  bj  a  defendant  upon  questions  both  of  law 
and  fact,  the  case  is  removed  to  the  superior  court  for  a  trial  de 
novo,  and  the  superior  court  must  try  the  case  as  if  there  had  been 
no  trial  in  the  justice 's  court.* 

1  Kraker  v.  Superior  Court,  15  CaL 
App.  651.  Since  a  justices'  court  has 
no  jurisdiction  to  grant  a  motion  for 
a  nonsuit,  an  appeal  from  an  order 
granting  such  a  motion  on  questions 
both  of  law  and  fact  is  properly  taken, 


and  the  superior  court  can  be  com- 
pelled bj  writ  of  mandate  to  try 
the  whole  case  de  novo:  Peacock  y. 
Superior  Court,  44  CaL  Dec,  Septem- 
ber 19,  1912. 


§  2335.   Appeal — Questions  of  Law  and  Fact — ^Default  Judg- 
ment. 
Where  the  defendant,  properly  served  with  process,  out  of  a 
justice 's  court,  and  suffering  default,  appeals  on  questions  of  both 
law  and  fact,  he  is  not  entitled  to  a  trial  de  novo.^ 

1  People  v.  County  Court,  10  Cal.  19;  Funkenstein  t.  Elgutter,  11  Cal.  328. 


§§  2336^2339  hillteb's  justices'  code,  824 

§  2336.   Appeal  on  Questions  of  Law— Where  There  has  Been  No 
Trial  of  Issues  of  Fact — ^Effect  of  BeversaL 

On  an  appeal  to  the  superior  court  on  a  question  of  law  alone, 
where  there  has  been  no  trial  of  the  issues  of  fact,  but  the  ruling  of 
the  justice  court  upon  a  demurrer  to  the  complaint  is  held  errone- 
ous, the  superior  court,  on  reversing  the  cause,  cannot  retry  the 
case.  Such  reversal  does  not  have  the  effect  of  dismissing  the  ac- 
tion, and  the  superior  court  may  remand  the  cause,  with  instruc- 
tions to  the  justice  court  to  overrule  the  demurrer,  with  leave  to 
the  plaintiff  to  amend  if  so  advised.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  980;  Maxon  v.  Superior  Court,  124  CaL 
468,  471,  57  Pac.  379. 

§  2337.    Appeal  on  Questions  of  Law  Where  Title  to  Property  In- 
volved. 

On  an  appeal  from  the  justice  of  the  peace  on  questions  of  law 
alone,  where  it  appears  that  the  title  to  the  property  is  involved 
in  an  action  iq  the  justice's  court,  the  court  should  reverse  judg- 
ment ordering  a  new  trial,  as  the  justice's  judgment  is  void.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974;  King  v.  Kutner-Goldstein  Co.,  135 
Cal.  65,  69,  67  Pac.  10. 

§  2338.   Appellate  Jurisdiction. 

The  superior  court  has  no  jurisdiction  to  try  a  case  de  novo  on 
appeal  from  the  justice's  court,  where  no  ifeues  of  fact  have  been 
tried  in  the  justice's  court.  If  the  only  question  presented  is  one 
of  law  as  to  the  jurisdiction  of  the  justice's  court,  it  is  the  duty 
of  the  superior  court  to  aflSrm  or  reverse  the  decision,  and,  if  re- 
versed, to  remand  the  case  for  trial  upon  the  issues  of  fact;  and 
where  it  has  improperly  tried  such  an  appeal  de  novo  and  ren- 
dered judgment  thereon,  its  judgment  will  be  annulled  upon  cer- 
tiorari, if  it  is  not  made  to  appear  that  the  judgment  rendered 
was  voluntarily  paid  by  the  defendant.* 

1  NuU  V.  Superior  Court,  4  Cal.  App.  207,  87  Pac.  392. 

« 

§  2339.    Title  to  Land  Involved — ^Appellate  Jurisdiction. 

The  justice's  court  has  jurisdiction  of  an  action  upon  a  money 
demand  in  less  than  three  hundred  dollars  for  improving  a  street 
under  a  personal  contract,  where  there  is  nothing  in  the  plead- 
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ings  to  show  that  the  action  involved  the  title  or  possession  of 
real  estate,  and  the  superior  court  has  appellate  jurisdiction  of 
such  action.* 

1  Baisch  y.  Sausalito  Land  etc.  Co.,  131  Gal.  215,  63  Pac.  346. 

§  2340.    Jurisdiction  of  Superior  Court  oH  Appeal. 

Upon  an  appeal  from  a  judgment  in  a  justice's  court  setting 
aside  a  judgment  previously  rendered,  and  dismissing  the  action, 
the  superior  court  cannot  aflSrm  the  judgment  set  aside,  which 
was  not  appealed  from  and  which  has  ceased  to  exist;  but  its 
jurisdiction  is  limited  to  a  review  of  the  judgment  appealed  from, 
and  if  of  the  opinion  that  the  court  erred  in  vacating  the  previous 
judgment,  it  should  reverse  the  judgment  appealed  from  and 
order  a  new  trial.^ 

1  Slierer  ^v.  Superior  Court,  94  Cal.  354,  29  Pac.  716. 

§  2341.    Appeal — Objections  Baised  for  First  Time  on  Appeal. 

Where,  in  an  action  before  a  justice  to  recover  a  sum  of  money 
due  on  an  assessment  for  street  work  in  a  municipality,  no  ques- 
tion  of  the  legality  of  the  assessment  is  raised  before  the  justice, 
so  as  to  oust  him  of  jurisdiction,  such  question  cannot  be  raised 
in  the  superior  court  on  an  appeal  from  the  justice's  judgment.^ 

1  Williams  v.  Mecartney,  69  Cal.  556,  11  Pac.  186. 

§  2342.    Appeal— Jurisdiction. 

Where  a  justice's  court  has  no  jurisdiction  of  an  action  to  re- 
cover specific  property,  because  its  value  exceeds  the  limit  of  its 
jurisdiction,  the  sux>erior  court  can  take  no  jurisdiction  of  such 
an  action  on  appeal  from  the  justice's  court.^ 

1  Shealor  y.  Amador  County  Superior  Court,  70  Cal.  564,  11  Pac.  653. 

§  2343.    Appeal— Original  Jurisdiction  of  Superior  Court. 

Although  the  justice's  court  had  no  jurisdiction  of  the  subject 
matter  of  the  action,  yet,  where  the  case  was  appealed  therefrom 
upon  questions  of  law  and  fact  to  the  superior  court,  and  tried 
there  without  objection  to  the  jurisdiction,  the  superior  court 
having  original  jurisdiction  of  the  subject  matter  and  of  the 
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parties,  its  judgment  is  not  void ;  and  it  will  not  be  reversed  upon 
appeal  to  this  court.* 

1  De  Jarnatt  v.  Marquez,  132  Cal.  700,  64  Pac.  1090. 

§  2344.    Effect  of  Appeal  on  Questions  of  Law  and  Fact. 

The  effect  of  an  appeal  from  the  justice's  court  is  to  vacate  the 
judgment  against  the  appellant  and  to  leave  all  the  issues  of  fact 
between  him  and  the  defendant  to  be  tried  anew  in  the  superior 
court,  and  if  on  trial  the  superior  court  shall  determine  these  issues 
in  favor  of  the  plaintiff,  judgment  will  be  authorized  in  favor  of 
the  plaintiff,  notwithstanding  intervention.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974;  Appeal    may    be    taken    to    what 

Bossi  V.  Superior  Court,  114  Cal.  371,      court,  when:   Canadian  Coal  Co.  T. 
374,  46  Pac.  177.  Eldridge  (Okl )  92  Pac  161. 

Appeal   vacates   judgment:     May- 
ott  V.  Knott   (Wyo.),  92  Pac.  240. 

§  2346.    Appeal — Order  Remanding. 

The  law  respects  form  less  than  substance ;  and  the  fact  that 
the  order  of  the  superior  court  used  the  words  "new  trial"  in  re- 
manding the  cause  to  the  justice 's  court  can  neither  rob  the  order 
of  its  vitality  nor  the  superior  court  of  its  jurisdiction.^ 

t  Smith  V.  Superior  Court,  2  Cal.  App.  529,  84  Pac.  54. 

§  2346.    Appeal — Jurisdiction  of  Superior  Court— Transmission 
of  Papers. 

If  the  transmission  of  all  the  papers  in  a  case  appealed  on  ques* 
tions  of  fact,  or  of  law  and  fact,  be  to  vest  the  superior  court 
with  jurisdiction  of  an  ancillary  attachment  proceeding,  such  ju- 
risdiction is  not  for  the  purpose  of  reviewing  the  rulings  of  the 
justice's  court  in  connection  with  the  attachment,  but  merely  as 
incidental  to  the  execution  of  the  judgment  which  may  be  ren- 
dered after  trial  de  novo  on  the  merits,  if  it  be  rendered  in  favor 
of  the  plaintiff.^ 

I  Nail  V.  Superior  Court,  11  Cal.  App.  27. 

§  2347.    Oregon  —  Appellate     Court    may     Allow     Pleadings 
Amended. 

The  appellate  court  may,  in  furtherance  of  justice  and  upon 
gueh  terms  as  may  be  just,  allow  the  pleadings  in  the  action  to  be 
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amended  so  as  not  to  substantially  change  the  issue  tried  in  the 
justice's  court,  or  to  introduce  any  new  cause  of  action  or 
defense.^ 

1  Lord's  Or.  Laws,  see.  2464, 

§  2348.    Colorado— Action  in  Excess  of  Amonnt—Title  to  Realty 
— Boundaries— Justice  to   Certify   Cause   to   District 
Court. 

In  all  civil  actions  before  justices  of  the  peace  relating  to  real 
estate,  if  it  shall  be  made  to  appear  in  any  manner  that  the  value 
of  the  property  in  controversy  is  in  excess  of  said  limit  of  the 
justice's  jurisdiction,  the  justice  shall  at  once  suspend  all  pro- 
ceedings therein  and  certify  and  send  said  cause  and  transmit  the 
papers  therein  to  the  district  court  of  the  same  county.  If  in  any 
action  before  a  justice  of  the  peace  relating  to  real  estate  it  shall 
appear  that  the  title  or  boundaries  are  in  dispute,  the  justice  shall 
certify  the  cause  and  transmit  the  papers  to  the  district  court  of 
the  same  county.  Causes  so  certified  from  justices  of  the  peace 
shall  be  proceeded  with  in  the  courts  to  which  they  have  been 
certified  in  all  respects  as  if  originally  begun  in  the  court  to 
which  they  have  been  certified  as  aforesaid.^ 

1  (Colo.)  Bev.  Stats.,  sec.  3717. 

% 

§  2349.   Appeal  from  Judgment  in  Favor  of  Intervener — Pro- 
ceedings in  Superior  Court. 

On  an  appeal  from  the  judgment  in  favor  of  the  intervener  and 
the  defendant,  the  plaintiff  has  the  right,  not  only  to  have  the  court 
pass  on  the  sufSciency  of  his  demurrer  to  the  complaint  in  inter- 
vention without  any  statement  of  the  case,  but  also  to  have  all  the 
issues  of  fac£  that  have  been  presented  in  the  justices'  court  tried 
anew  in  the  superior  court.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  974;  Rossi  v.  Superior  Court,  114  Cal. 
371,  374,  46  Pac.  177. 

§  2350.    Jurisdiction  of  Superior  Court  on  Appeal  on  Questions 
of  Law. 

The  provision  that  on  an  appeal  on  questions  of  law  alone,  the 
superior  court  may  review  all  orders  affecting  the  judgment  ap- 
pealed from,  and  may  set  aside  or  confirm  or  modify  any  and  all 
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other  proceedings  subsequent  to>  and  dependent  on,  such  judgment, 
and  may,  if  necessary  or  proper,  order  a  new  trial,  confers  upon 
the  superior  court  plenary  appellate  jurisdiction,  and  there  are  no 
other  provisions  which  limit  it  in  exercise  of  that  jurisdiction.^ 

1  See  (Cal.)   Kerr'g  C.  O.  P.,  »ec.  p.   551;    (Utah)    Comp.   Laws   1907, 

980;   (X.  D.)   Rer.  Codes    1905,  sec.  sec.  3745;  (Wyo.)  Comp.  Stats.  1910, 

8501;    (Wash.)   R.  ft  B.  Codes,  sec.  see.    5125,    note;     (Kan.)    Dassler's 

1914;  (Idaho)  Bey.  Codes,  see.  4844;  Gen.  Stats.   1909,  sec.  6491;  Maxon 

(Mont.)  Rev.  Codes  1907,  sec.  7122;  v.  Superior  Court,  124  CaL  168,  473, 

(S.  D.)   Cemp.  Laws  1910,  sec.  106,  57  Pac.  379. 

§  2361.    Appeal — Supplementary  Proceedings. 

It  is  only  when  appeal  from  judgment  is  taken  within  thirty 
days  and  statement  of  case  is  made  within  ten  days  from  rendi- 
tion of  judgment  that  the  superior  court  may  review  ''orders" 
affecting  judgment  and  confirm  or  modify  proceedings  subse- 
quent to  or  dependent  upon  it  under  section  980,  Code  of  Civil 
Procedure.* 

i  Wells  T.  Torrance,  119  Cal.  441,  51  Pac  62^ 

§  2352.    Appeal-— Jurisdiction— All  Steps  Taken  in  Time. 

Where  all  of  the  steps  required  to  give  the  court  jurisdiction 
of  an  appeal  from  the  justice's  court,  including  notice  of  the  filing 
of  the  undertaking  on  appeal,  were  taken  within  thirty  days  from 
the  entry  of  the  judgment,  the  court  has  jurisdiction  of  the 
appeal.* 

1  Golden  Gate  Tile  Co.  t.  Superior  Court,  159  Cal.  475. 

§  2353.    Effect  of  Judgments  on  Appeal.        , 

Judgments  rendered  in  the  superior  court  on  appeal  shall  have 
the  same  force  and  effect  and  may  be  enforced  in  the  same  man- 
ner as  judgments  in  actions  commenced  in  the  superior  court^ 

1  Set  Kerr*!  Cjc  a  C.  P.,  sec  980. 
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§  2364.  Appeal  from  Order  Settinf  Aside  Service  of  SuBunoiis 
in  Justioee'  Court. 
On  an  appeal  from  the  order  setting  aside  service  of  summons 
in  the  justices'  court,  the  superior  court  could  not  order  a  new  trial 
because  the  action  had  not  been  tried  at  all,  and  hence  the  court 
had  jurisdiction  only  to  affirm  or  reverse  the  justices*  judgment.* 

1  See  Kerr'i  Cye.  C.  G.  P.,  see.  980;  Southern  Pae.  B.  Co.  t.  Superior 
Court,  59  Cal.  471,  475. 

§  2355.    Superior  Court  may  Grant  New  Trial  on  Appeal. 

A  new  trial  in  case  of  a  nonsuit  on  trial  of  an  appeal  to  the  su- 
perior court  from  the  justices'  court  in  within  the  jurisdiction  of 
the  superior  court  to  gnraint.* 

1  See  Kerr'a  Cye.  C.  C.  P.,  sec.  980;  Maseman  t.  Superior  Court,  71  Cal. 
582,  12  Pac.  685. 

§  2356.    Order  Befusing  to  Change  Place  of  Trial— When  Proper. 

The  order  of  the  superior  court  refusing  to  change  the  place  of 
the  trial  of  the  actibn  appealed  from  the  justices'  court  is  proper 
where  the  defendants  have  appeared  in  the  justices'  court  and 
thereby  waived  objection  to  the  jurisdiction  of  such  court.  This 
section  is  in  conflict  with  section  9  of  article  6  of  the  state  oonsti- 
tution.* 

1  See  Kerr's  Cye.  C,  C.  P.,  see.  9S0;  Louisiana  Purehase  Exposition  Co., 

Luce  V.  Superior  Court,  71  Cal.  555,  124  Mo.  App.  530,  102  S.  W.  6. 

557,  12  Pac.  677.    See  Grobs  v.  Su-  Notice  of  trial:   RichaPda  y.  He- 

perior  Court,  71  Cal.  382,  12  Pac.  264.  f^er,   122   Mo.   App.   512,   99   S.   W. 

As  to  change  of  renue:  Carter  ▼.  802. 

§  2367.    Amendment  to  Pleadings  in  Superior  Court  on  Appeal. 

All  proTisions  relative  to  the  trial  of  cases  which  have  heen  com- 
menced within  the  ori^nal  jurisdiction  of  the  superior  court  are 
made  applicable  to  the  trial  de  novo  of  cases  within  its  appellate 
jurisdiction,  and  hence  allowance  of  amendments  to  the  pleadings 
is  a  matter  within  its  discretion.^ 

1  See  Kerr's  C^e.  C  CL  P^  sea.  SSOj-Koiaham  t*  Bvposioff  Oowt,  65  CaL 
494,  4  Pac.  49a.^^ 
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§  2368.    Appellate  Court  may  Allow  Pleadings  Amended. 

The  appellate  coart  may,  in  furtherance  of  justice  and  upon 
such  terms  as  may  be  just,  allow  the  pleadings  in  the  action  to  be 
amended  so  as  not  to  substantially  change  the  issue  tried  in  the 
justice's  court,  or  to  introduce  any  new  cause  of  action  or  de- 
fense.* 

1  Lord's  Or.  Lawi,  Me.  SMM. 

§  2369.    New  Trial  on  QuestionB  of  Law. 

A  new  trial,  when  awarded  on  questions  of  law  alone,  should  be 
had  in  the  appellate  court  instead  of  on  remand  to  the  justice 
court.* 

1  See  Kerr's  Cye.  C.  C.  P.,  see.  980;  People  ex  rel. '  Hitcheoek  r.  Freeloa, 
8  Cal.  517,  518. 

§  2360.   Judgment  on  Appeal— Enforcement. 

Judgments  rendered  in  the  superior  court  on  appeal  shall  have 
the  same  force  and  effect  and  may  be  enforced  in  the  same  manner 
as  judgments  in  actions  commenced  in  the  superior  court* 

1  See  Kerr's  Cje.  C.  C.  P.,  sec.  980. 

§  2361.    Petition  for  Rehearing. 

A  petition  for  rehearing  after  the  judgment  on  the  appeal  from 
the  justice  of  the  peace  is  unknown  to  the  practice  of  the  superior 
court.* 

1  See  Kerr's  Cye.  C.  C.  P.,  see.  980;  Fabretti  t.  Superior  Court,  77  CaL 
305,  307,  19  Pac.  481 

§  2362.    Dismissal  of  Appeal  on  Questions  of  Law  and  Fact. 

The  superior  court  has  jurisdiction  to  dismiss  an  action  on  a 
motion  on  the  appeal  taken  on  questions  of  both  law  and  fact.^ 

1  See  Kerr's  Cyc.  C.  C.  P.,  sec.  976;  2112;   (N.  D.)  Eev.  Codes  1905,  sec 

Holbrook  v.  Superior  Court,  106  Cal.  8510;     (Tex.)     Sayles'    <Xv.     SUts. 

5«9,  593,  39  Pac.  936.  1897,  art.  1670,  note;   (Or.)  B.  ft  a 

As    to    dismissal    of    appeal,    see  Codes, sees.  2248, 2249,  note;    (WasAu) 

(Cal.)  Kerr's  Cyc.  C.  C.  P.,  sec.  980;  B.  ft  B.  Codes,  sec.   1917;    (Idalw) 

(AriiL)  B«v.  Stall.  1901,  sees.  2110-  Ber.  C^des,  —c  044;  (Mont.)  Ber. 
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Codes  1907,  wcs.  7127,  7128;  (S.  D.) 
Coznp.  Laws  1910,  sec.  IM,  p.  551; 
(Utah)  Comp.  Laws  1907,  sees.  3750, 
3751,  note;  (Kan.)  Dassler's  Gen. 
Stats.  1909,  sees.  6491-6494. 

As  to  stay  of  proceedings,  see  (Cal.) 
Kerr's  Cyc.  C.  C.  P.,  sec.  979;  (Nev.) 
Cutting's  Comp.  Laws  1900,  sec.  3680; 
(N.  D.)  Sev.  Codes  1905,  sees.  8503, 
8504,8508,  note;   (Tex.)  Sayles'  Civ. 


Stats.  1897,  sec.  1670;  (Or.)  B.  &  C. 
Codes,  sec.  2241;  (Wash.)  B.  &  B. 
Codes,  sees.  1912,  1913;  (Idaho)  Kev. 
Codes,  see.  4843;  (Mont.)  Bey.  Codes 
1907,  sec.  7126;  (S.  D.)  Comp.  Laws 
1910,  sec.  105,  p.  551;  (Utah)  Comp. 
Laws  1907,  sec.  3747;  (Wyo.)  Comp. 
Stats.  1910,  sees.  5116,  5266,  5267, 
note;  (Kan.)  Dassler's  Gen.  Stats. 
1909,  sees.  6489-6499. 


§  2383.    Special  Appearance  to  Dismiss  Appeal. 

Where  a  defendant  who  has  not  been  served  with  the  process 
appears  specially  in  the  superior  court  to  move  the  dismissal  of 
the  appeal,  the  superior  court  cannot  entertain  the  appeal  on  mat- 
ters of  law  and  fact,  since  on  such  an  appeal  there  must  be  a  trial 
de  novo,  and  the  jurisdiction  of  the  defendant  has  never  been  ob- 
tained.^ 

1  See  Kerr's  Cyc.  G.  C.  P.,  see.  976;  fiouthem  Pac.  B.  Co.  t.  Superior 
Coart,  59  Cal.  471,  474. 

§  2364.    Original  Jurisdiction  Otherwise  Than  by  Appeal 

The  superior  court  has  original  jurisdiction  of  the  subject  mat- 
ter of  an  action  for  damages  for  breach  of  a  contract  involving 
a  question  as  to  the  title  or  possession  of  real  property,  and  the 
fact  that  the  case  gained  ingress  to  the  court  by  appeal  from  the 
judgment  of  a  justice's  court  rendered  upon  the  merits  of  the  case 
does  not  affect  the  original  jurisdiction  of  the  superior  court  to 
hear  and  determine  the  cause.^ 

1  Hart  T.  CamaUHopkins,  101  Cal.  160,  35  Pac.  633. 


§  2366.    Original  Jurisdiction  of  Superior  Court. 

Where  an  action  in  excess  of  the  jurisdiction  of  the  justice's 
court  is  appealed  from  to  the  superior  court  on  questions  of  both 
law  and  fact,  such  court  has  original  jurisdiction  of  the  contro- 
versy,  so  that,  while  it  cannot  obtain  jurisdiction  by  the  appeal, 
it  can  try  the  case  an«w  after  the  parties  have  voluntarily  sub- 
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mitted  themselves  to  the  jurisdiction,  and  the  judgment  rendered 
in  such  trial  will  be  valid.^ 

1  De  Jarnatt  ▼.  Marquez,  132  Cal.  700,  64  Pae.  1090. 

§  2366.    Original  JnrisdictioB  of  Superior  Court. 

.  Where  an  action  was  brought  in  the  justice's  court  and  the 
defendant  in  its  answer  alleged  facts  the  determination  of  which 
necessarily  involved  the  question  of  title  and  possession  of  real 
property,  a  motion  in  the  supreme  court  to  dismiss  an  appeal  from 
a  judgment  rendered  in  the  superior  court,  on  the  ground  that 
the  justice's  court  bad  jurisdiction  of  the  action,  and  the  judg- 
ment of  the  superior  court  was  final,  will  be  denied.^ 

1  Hart  V.  Carnall-Hopkixii  Co.,  101  Cal.  160,  35  Pao.  633. 

§  2367.   Plaintiff  the  Actor  in  Superior  Court. 

In  such  ease,  the  appeal  being  duly  perfected,  it  is  the  duty  of 
the  plaintiff  to  bring  the  case  en  for  trial,  and  no  duty  in  that 
respect  devolves  upon  the  defendant,  though  he  is  the  appealing 
party.^ 

1  Kraker  t.  Superior  Court,  15  Cal.  App.  651. 

§  2368.    Proceeding  With  Trial  as  Waiver  of  Defecta. 

A  party  proceeding  with  trial  de  novo  in  the  superior  court 
waives  the  fact  that  judgment  was  not  entered  in  justice's  docket.^ 

1  Montgomery  y.  Superior  Court,  68  Cal.  410,  9  Pae.  720. 

§  2369.    Order  of  Procedure. 

On  appeals  on  questions  of  fact,  or  law  and  fact,  it  is  proper 
for  the  superior  eourt  to  first  determine  defendant's  plea  to  the 
jurisdiction,  in  that  the  action  was  brought  in  the  wrong  county, 
before  considering  the  merits.^ 

1  Holbrook,  MerriU  &  Stetaoa  ▼.  Boporitr  Court  of  Saeramento  County,  106 
Oal  569,  a9  £lae.  9>3«. 
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$  2370.    Bules  of  Superior  Court. 

The  extperior  court  hae  power  to  adopt  role  that  the  reeord 
on  appeal  from  the  juatice's  oourt  must  be  filed  ten  days  after 
perfecting  appeal.^ 

1  M«K»7  y.  Saperior  Oourt,  86  Gal.  432,  25  Fme.  It. 

§  2371.    Procedure  Where  Want  of  Jurisdiction  of  Lower  Oourt 
Appears  on  Appeal. 

Where  an  appeal  is  taken  upon  questions  of  law  and  fact,  and  it 
ippears  upon  the  trial  de  novo  that  the  case  was  one  of  which 
ihe  superior  court  has  original  jurisdiction,  it  is  not  the  proper 
procedure  for  the  superior  court  to  reverse  the  judgment  of  the 
justice's  court  and  remand  the  cause  with  instructions  to  certify 
A  transcript  thereof  back  to  the  superior  court,  but  it  is  proper 
lor  it  to  proceed  with  the  trial.^ 

1  Hart  ▼.  OamaU-Hopkiiis  Co.,  103  Gal.  132,  37  Pac  1961 

§  2372.    Change  of  Place  of  Trial. 

An  appeal  from  a  justice's  court  to  the  superior  court  of  the 
county  in  which  the  action  was  brought  cannot  be  transferred  for 
trial  to  the  superior  court  of  any  other  county.^ 

1^  liuco  T.  Superior  Court,  71  Cal.  fliet  with  article  6,  eection  e,  of  the 

555,  12  Pae.  677.     Section  980  of  the  constitution:   Id.   And  see  Gross   v. 

Code  of  C^vil  Procedure,  purporting  Superior  Court,  71  Oal.  982,  12  Pac. 

to  authorise  such  a  transfer,  is  in  eon-  264. 

§  2373.    Oases  Appealable  from  Inferior  to  Supreme  Court. 

An  appeal  may  be  taken  to  the  supreme  court  in  cases,  or  trans- 
ferred to  the  superior  court,  from  justices',  police,  or  other  in- 
f erior  courts,  as  f oUows :  Gases  of  forcible  entry  and  detainer,  and 
cases  involving  the  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or 
in  which  the  demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars.^ 

1  Kerr*!  qyc  a  C.  P.,  mob.  963,  964.  ^^ 


§  2374  hillteb's  justices'  code.  934 

§  2374.   Within  What  Time.  Appeal  may  be  Taken. 

An  appeal  may  be  taken  to  the  supreme  court  from  a  Judgment 
rendered  on  an  appeal  from  an  inferior  court,  within  ninety  days 
after  the  entry  of  such  judgment.^ 

t  Kan's  Pfs.  a  G.  P.,  sse.  939. 
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